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BOOK  V. 

OFFENCES  AGAI:NST  SOCIETY. 


CHAPTEE,  I. 

PERJURY,  (a) 


(577)  General  frame  of  indictment.     Perjury   in  swearing  an  alibi  for  a 

felon. 

(578)  Swearing  as  to  age  in  procuring  money  of  the  United  States,  in 

enlisting  in  the  navy  of  the  United  States. 

(579)  At  custom-house,  in  swearing  to  an  entry   of  invoice,  intending  to 

defraud  the  United  States,  etc.,  under  act  of  March  1,  1823. 

(580)  In  justifying  to  bail. 
(580a)  Another  form  for  same. 
(5805)  Another  form  for  same. 

(581)  In  giving    evidence  on  the  trial  of  an  issue  on  an  indictment    lor 

perjury. 

(582)  On  a  trial  in  the  supreme  judicial  court  of  Massachusetts,  on  a  civil 

action. 
(582a)  English  form  for  same. 
(5826)  Another  form. 

(583)  For  perjury  committed  in  an  examination  before  a  commissioner  of 

bankrupts. 

(584)  Against  an  insolvent  in  New  York,  for  a  false  return  of  his  creditors 

and  estate. 

(585)  Against  an  insolvent  in  Pennsylvania,  for  a  false  account  of  his  estate. 

(586)  False  swearing,  in  answering  interrogatories  on  a  rule  to  show  cause 

why  an  attachment  should  not  issue  for  a  contempt,  in  speaking 
opprobrious  words  of  the  court  in  a  civil  suit. 

(587)  In  charging  J.  K.  with  larceny  before  a  justice  of  the  peace. 

(588)  In  charging  A.  N.  with  assault  and  battery  before  a  justice. 

(589)  In  false  swearing  by  a  person  offering  to  vote,  as  to  his  qualifications 

when  challenged. 
(589a)  Another  form  for  same. 


(a)  See  Wh.  Cr.  L.  8th  ed.  §§  1245  et  seq. 
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(590)  In  an  affidavit  to  hold  to  bail,  in  falsely  swearing  to  a  debt. 

(591)  False  swearing  in  an  affidavit  in  a  civil  cause  in  which  the  defendant 

swore  that  the  arrest  was  illegal,  etc.     The  perjury  in  this  case  is 
for  swearing  to  what  the  defendant  did  not  know  to  be  true. 

(592)  Perjury,  in  an  answer  sworn  to  before  a  master  in  chancery. 
(592a)  By  juryman  as  to  qualifications. 

(593)  Perjury  before  a  grand  jury. 
(593a)  Same  in  Illinois. 

(593i)  Perjury  on  habeas  corpus  hearing. 

(594)  In  answer  to  interrogatories  exhibited  in  chancery. 

(595)  On  motion  for  new  trial. 

(596)  Falsely  charging  the  prosecutor  with  bestiality,  at  a  hearing  before  a 

justice  of  the  peace. 

(597)  Subornation  of  perjury  in  a  prosecution  for  fornication,  etc. 

(598)  Subornation  of  perjury  on  a  trial  for  robbery,  where  the  prisoner  set 

up  an  alibi. 

(599)  Subornation  of  perjury  in  an  action  of  trespass. 

(GOO)  Corruptly  endeavoring  to  influence  a  witness  in  the  U.  S.  courts. 

(GOl)  Endeavoring  to  entice  a  witness  to  withdraw  himself  from  the  prose- 
cution of  a  felon. 

(G02)  Persuading  a  witness  not  to  give  evidence  against  a  person  charged 
with  an  offence  before  the  grand  jury. 

(603)  Inducing  a  witness  to  withhold  his  evidence  as  to  the  execution  of  a 
deed  of  trust,  in  Virginia. 
604)  Endeavoring  to  suborn  a  person  to  give  evidence  on  the  trial  of  an 
action  of  trespass,  issued  in  the  supreme  judicial  court  of  Massa- 
chusetts. 

(605)  Soliciting  a  woman  to  commit  perjury,  by  swearing  a  child  to  an  in- 
nocent person,  the  attempt  being  unsuccessful. 

(COG)  Soliciting  a  witness  to  disobey  a  subpcena  to  give  evidence  before  the 
grand  jury. 

(606a)  Administering  unlawful  oath  under  English  statute. 

(G06i)  Taking  such  oath. 

(577)  General  frame  of  indictment    Terjury  in  sicearing  an  alibi 

for  afelon.{h) 

That  at  the  court,  etc.  {setting  forth  the  style  of  the  court)^{c)  be- 
fore, etc.  {stating  the  members  of  the  coiirt)^  one  G.  B.  was  in  due 

(//)   Stark.  C.  P.  459. 

(c)  Tlic  object  of  this  part  of  the  indictment,  as  is  stated  by  Mr.  Chitty,  on 
whose  authority  (2  Chit.  C.  L.  307)  a  large  ])ortion  of  the  following  notes  7'ests, 
is  to  render  tlie  assignments  of  ])crjiiry  intelligible,  where  they  woidd  otherwise 
recjuire  ex])laiiation.  Jt  is  not  safe,  liowever,  to  go  beyond  what  is  actually  es- 
sential for  the  ])tirpose.  AVh.  Cr.  L.  8tli  ed.  4;§  1292  et  seq.  Thus,  it  is  unneces- 
sary to  set  out  the  continuances  of  the  former  )»rosecution,  or  to  state  out  of  what 
oflice  i)rocess  issued,  in  case  of  perjury,  on  a  bill  of  Middlesex,  though,  if  a  wrong 


PERJURY.  (577) 

form  of  law  tried  upon  a  certain  indictment  then  and  there  de- 
pending against  him,  and  ot  which  said  court  had  jurisdiction,(</) 

office  be  stated,  the  indictment  would  be  defective  (Peake,  N.  P.  112  ;  Cro.  C. 
C.  339,  S5G)  ;  and  Avlicre  a  complaint  was  maile  ore  tenus,  by  a  solicitor  to  the 
court  of  chancery,  of  an  arrest  in  returninn;  liome  after  the  hearing  of  a  cause,  it 
was  lield  sullicient  to  state,  that  "  at  and  upon  the  hearing  of  the  said  complaint 
the  deiendant  swore,"  etc.,  and  there  was  no  occasion  for  any  ])ositive  averment  of 
the  hearing  of  the  application.  11.  v.  Aylett,  1  T.  R.  71.  The  usual  and  most 
regular  course  is  to  aver  that  a  certain  cause  had  arisen,  and  was  depending,  and 
came  on  to  be  tried  in  due  form  of  law,  or  that  at  such  a  court  I,  K.  was  in  due 
form  of  law  tried  on  a  certain  indictment  then  and  there  depending  against  him 
for  murder,  and  that  the  perjury  was  committed  on  the  trial  either  of  the  civil  or 
criminal  proceeding.  11.  i\  Dowlin,  5  T.  11.  311  ;  Cro.  C.  C.  7th  ed.  fil2,  n. 
a  ;  State  v.  Sleeper,  37  Vt.  122.  The  averment  of  jurisdiction  is  essential.  R. 
V.  Overton,  4  Q.  B.  83  ;  3  G.  &  D.  133;  State  ;;.  Lamont,  2  Wis.  437  ;  Morrell 
V.  People,  32  111.  499.  That  the  proceedings  should  appear  to  have  been  judicial, 
is  essential.  AVh.  Cr.  L.  8th  ed.  §§  1292  et  seq.  A  variance  in  setting  out  this 
matter  of  inducement  would  be  fatal,  if  the  matter  stated  could  not  be  rejected  as 
surplusage.  A  clerical  error  will  be  no  variance.  R.  v,  Dowlin,  5  T.  R.  311  ; 
R.  V.  Leefe,  2  Campb.  139;  R.  v.  May,  1  Leach,  192;  R  v.  Taylor,  1  Campb. 
404  ;  R.  V.  Eden,  1  Esp.  R.  97  ;  1  Ld.  Raym.  701.  If  the  indictment  disclose 
an  irregularity  that  would  have  been  curable,  this  does  not  vitiate.  Wh.  Cr.  L. 
8th  ed.  §  1294.  State  v.  Shanks,  66  Mo.  560.  It  is  otherwise  when  failure  as 
to  essential  prerequisites  appears.  R.  v.  Crossley,  7  T.  R.  31.5;  R.  v.  Harley, 
1  C.  &  P.  258  ;  R.  &  M.  94  ;  State  v.  Langley,  34  N.  H.  529  ;  State  v.  Free- 
man, 15  Vt.  723.  AVhere  the  indictment  purported  to  set  out  the  substance 
and  efl'ect  of  the  bill,  and  stated  an  agreement  between  the  prosecutor  and  defend- 
ant respecting  houses,  anduj)on  the  bill  being  read,  the  word  house  was  in  the 
singidar  number,  the  variance  was  held  fatal.  R.  v.  Spencer,  1  R.  &  ^I.  98. 
An  omission  to  charge  in  the  bill  of  indictment,  that  the  matter  of  traverse  tried 
between  the  State  of  Tennessee  and  D.,  touching  which  the  defendant  gave  his 
evidence,  was  by  indictment  or  presentment,  is  fatal.  Steinson  v.  State,  6  Yerg. 
531.  It  is  not  necessary  that  it  should  appear  whether  the  witness  was  compelled 
to  attend  court  by  subpoena,  or  whether  he  attended  voluntarily  ;  nor  whether  the 
false  testimony  was  given  in  answer  to  a  specific  question  put  to  him,  or  in  the 
course  of  his  own  relation  of  facts  ;  but  it  is  sufficient  if  it  be  averred  that  an  issue 
was  duly  joined  in  court,  and  came  on  to  be  tried  in  due  course  of  law  ;  and  that 
the  court  had  competc^it  authority  to  administer  the  oath,  without  an  express 
averment  that  the  court  had  jurisdiction  of  the  cause  of  action.  State  v.  Bishop, 
1  Chip.  120;  Com.  v.  Knight,  12  Mass.  274.  See  Wh.  Cr.  L.  8th  ed.  §§  1286 
et  seq.  Under  recent  statutes  defects  of  this  class,  when  not  substantial,  may  be 
either  amended,  or  are  cured  by  verdict. 

At  common  law  any  essential  variance  in  the  statement  of  the  circumstances 
attending  the  administering  the  oath  is  fatal  (Kerr  v.  People,  42  id.  307 ;  Hites- 
man  v.  State,  48  Ind.  473  ;  State  v.  Street,  1  Murph.  156;  Leach,  150,  3d  ed. 
179;  State  v.  Hardwick,  2  Mo.  185;  14  East,  218,  n.  a;  and  see  3  Stark,  on 
Evid.  1136).  The  jurisdiction  of  the  court  must  be  distinctly  averred  and  Its 
title  con-ectly  given.  AVh.  Cr.  L.  8th  ed.  §  1290,  and  cases  there  cited.  AVhere 
the  indictment  alleged  that  the  cause  came  on  to  be  tried  before  Lloyd,  Lord 
Kenyon,  etc.,  AVIUiam  Jones  being  associated,  etc.,  and  from  the  judgment  roll 
it  appeared  that  Roger  Kenyon  was  associated,  etc.,  the  variance  was  held  fatal. 
R.  V.  Eden,  1  Esp.  R.  97.  Where  in  an  indictment  for  perjury  In  an  answer  to  a 
bill  of  chancery,  the  bill  was  described  as  exhibited  against  three  persons  only, 


(d)  State  V.  Plummer,  50  Maine,  267. 
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for  having,  on  the  twentieth  clay  of  July,  in,  etc.,  feloniously 
stolen,  taken,  and  carried  away  nineteen  dollars  of  the  moneys 

when  in  fact  it  was  against  four,  it  was  held  that  this  was  no  variance.  R.  v. 
Powell,  1  R.  &  M.  101.  Where  an  indictment,  in  setting  out  the  record  of  a 
conviction,  stated  an  adjournment  to  have  been  made  bi/  C'onst,  Esq.,  and  A., 
B.,  C,  and  D.,  and  others  their  fellows,  etc.,  justices,  and  an  examined  copy 
of  the  record  of  conviction,  when  produced,  stated  the  adjournment  to  have  been 
made  bi/  Const,  Esq.,  and  E.,  F.,  G.,  and  others,  etc.,  the  variance  was  held 
fatal,  unless  the  defect  was  supplied  by  evidence  of  an  adjournment  made  by  the 
persons  stated  in  the  indictment.  R.  v.  Bellamy,  1  R.  &  JNI.  171.  Where  it 
becomes  necessary,  in  charging  the  commission  of  the  offence,  to  allege  that  a 
certain  term  of  a  county  court  was  duly  holden,  it  is  not  sufficient  that  it  was 
holden  by  and  before  the  chief  judge  of  such  court,  without  mention  of  any 
assistant  judges.  If  either  of  the  judges  is  named,  it  should  appear  that  at  least 
a  quorum  of  the  court  held  the  term.  State  v.  Freeman,  15  Vt.  723  ;  see  Resp. 
V.  Newell,  3  Yeates,  407.  AVhere  the  indictment  alleged  a  bill  of  discovery 
filed  in  the  Exchequer  (in  the  answer  to  which  perjury  was  assigned),  to  have 
been  filed  on  a  day  specified,  viz.,  first  of  December,  1807,  and  it  apjieared  on 
the  production  of  the  bill  to  have  been  filed  in  the  preceding  Michaelmas  term, 
according  to  the  practice  of  the  court,  where  a  bill  is  filed  in  vacation,  it  was  held 
that  the  variance  was  immaterial,  the  day  not  having  been  alleged  as  part  of  the 
document  (1  Stark.  R.  521)  ;  and  where  the  perjury  was  assigned  in  answer  to 
a  bill  alleged  to  have  been  filed  in  a  particular  term,  and  a  copy  produced  was  of 
a  bill  amended  in  a  subsecjuent  term  by  order  of  the  court,  it  was  held  to  be  no 
variance,  the  amended  bill  being  part  of  the  original  bill.  3  Stark,  on  Evid. 
1138.  Where  the  bill  was  alleged  to  have  been  filed  by  Francis  Cavendish 
Aberdeen,  and  others,  and  on  the  production  of  the  bill  it  purported  to  have  been 
filed  by  J.  C.  Aberdeen,  and  others,  the  variance  was  held  to  be  immaterial, 
evidence  being  given  that  Francis  Cavendish  Aberdeen,  and  the  other  jjersons 
named,  did  in  fact  file  the  bill,  although  it  was  objected  that  it  ought  to  have 
been  averred  in  the  indictment,  that  Francis  Cavendish  Aberdeen,  etc.,  filed 
their  bill  by  the  name  of  J.  C.  Aberdeen,  etc.,  and  although,  after  setting  out 
the  material  parts  of  the  bill,  the  words  were  added,  ' '  as  appears  by  the  said 
bill,  filed  of  record."  R.  v.  Roper,  1  Stark.  518;  R.  v.  Leefe ;  2  Campb.  139. 
In  another  case  the  indictment  charged  the  alleged  false  evidence  as  given  in  the 
Palace  Court,  and  described  the  court  as  "  the  Court  of  the  King's  Palace,  at 
Westminster;"  and  it  appeared  from  the  record  of  the  trial  below,  that  it  was 
called  "the  Court  of  the  King's  Palace  of  Westminster."  This  was  held  no 
variance.  R.  v.  Israel,  3  I).  &  R.  234.  So  where  it  was  averred  that  the  cause 
in  which  the  alleged  perjury  was  committed  "came  on  to  be  tried,  and  was  then 
and  there  duly  tried  by  a  jury  of  the  county,"  and  the  record  of  the  trial  stated 
that  the  jury  came  of  the  neighborhood  of  AVestminster,  It  was  held,  that  the 
cause  was  In  fact  so  tried,  and  no  county  being  mentioned  In  tiie  record,  it  was 
no  objection,  lb.  It  has  been  held,  that  though  there  be  two  counts  In  the 
original  proceeding,  yet  an  averment  that  an  issue  came  on  to  be  tried  will 
be  no  variance.  R.  v.  Jones,  Peake's  R.  37.  See  Wli.  tr.  L.  8th  ed.  §  1287. 
Where  jicrjury  to  a  bill  of  equity  is  charged,  it  must  a])])ear  that  the  bill  was  one 
wliicii  re(julred  verification  by  oath.  People  v.  Galge,  2G  JNIIch.  3U  ;  see  Silver 
y.  State,  17  Oh.  3G5. 

In  an  Indlctnient  for  perjury  In  taking  a  false  oath  before  a  regimental  court 
of  inquiry,  the  Indictment  ougiit  to  be  set  forth  of  what  number  of  officers  the 
said  coiu'tof  inciuiry  consisted,  and  what  was  their  rei^ictlve  rank,  so  as  to  enable 
the  court  to  discern  wiicthcr  the  said  court  of  inquiry  was  constituted  according 
to  law.  Com.  v.  Conner,  2  Va.  Cases,  30.  Where  an  indictment  cliarged  the 
defendant  with  perjury  In  "a  matter  of  traverse  then  and  ihi're  trle<l,  between 
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of  one  J.  E.,  and  that  at  the  said  trial,  so  then  and  there  had  as 
aforesaid,  J.  S.,  late  of  laborer,  appeared  as  a  witness  for 

and  on  behalf  of  the  said  G.  B.  upon  the  said  trial,  and  was 
sworn  and  took  his  corporal  oath  before  the  said  J.  M.  and 
J.  v.,  justices  as  aforesaid,  on  the  holy  gospel  of  God,  to  speak 
the  truth,  the  whole  truth,  and  nothing  but  the  truth,  of,  upon, 

the  state  of  Tennessee  and  D.,  for  an  assault  and  battery,"  it  was  lield  that  tliis 
■was  not  a  sufficient  charge  of  the  jurisdiction  of  the  coiu't  before  whicli  the  case 
was  tried.  Steinson  v.  State,  6  Yerg.  ."j^l.  Even  if  the  phiintilf  oiler  himself 
as  a  witness,  is  sworn,  and  testifies  falsel}-,  perjury  may  be  assigned  on  the  oath 
tluis  taken,  though  he  was  incompetent  as  a  witness,  provided  the  justice  had 
jurisdiction  of  the  subject  matter.  Montgomery  v.  State,  Wilcox,  220.  Where 
the  defendant  is  indicted  for  perjury,  committed  on  the  trial  of  an  issue  in  a  for- 
mer indictment,  the  indictment  must  set  forth  the  finding  of  the  former  indict- 
ment in  the  proper  court  of  the  proper  county,  and  should  also  set  forth  that 
indictment,  or  so  much  thereof  as  to  show  that  it  charged  an  offence  in  that 
county,  and  of  which  said  court  had  cognizance,  and  also  the  traverse  or  plea  of 
defendant  in  that  indictment,  whereon  the  issue  was  joined.  Judgment  on  an 
indictment,  defective  in  these  particulars,  must  be  arrested.  State  v.  Gallimore, 
2  Iredell,  374.  On  a  conviction  for  perjury  in  Rutherford  county.  North  Caro- 
lina, two  reasons  were  assigned  in  arrest  of  judgment:  1st.  That  the  indictment 
did  not  charge  that  the  oath  was  taken  in  Kutherford  county  ;  2d.  Nor  that  the 
evidence  was  given  to  the  court  and  jury,  but  to  the  jury  only.  The  first  reason 
was  overruled,  the  indictment  charginc  that  "he,  the  said  A.  B.,  on  the  IGth  of 
April,  in  the  year  aforesaid,  in  the  county  aforesaid,  came  before  the  said  C.  1)., 
judge  as  aforesaid,  and  then  and  there,  before  the  said  C.  D.,  did  take 
his  corporal  oath."  The  part  of  the  indictment  immediately  preceding  stated 
that  C.  D.  held  the  court  as  judge  at  that  term  in  Rutherford  county  ;  the  same 
county  was  inserted  in  the  caption  of  the  indictment,  and  there  was  none  other 
mentioned  in  any  part  of  it;  the  words  "then  and  there,"  refer  to  the  IGtli  of 
April  and  to  the  county  of  Rutherford.  The  second  reason  was  overruled,  as 
the  indictment  charged  that  the  oath  was  taken  before  the  judge,  and  the 
evidence  was  thereupon  given  to  the  jurors.  This,  it  was  held,  was  the  proper 
way  of  stating  the  oath.  State  v.  Witherow,  3  JMurph.  153.  Where  the  in- 
dictment alleged  the  false  oath  to  have  been  taken  before  the  board  of  inspectors, 
etc.  (they  being  qualified  to  administer  it),  it  is  a  sufiicient  avei-ment  of  the  fact 
that  the  oath  was  administered  bi/  the  board.  Campbell  r.  People,  8  Wend.  G36. 
AVhcre  perjury  was  charged  to  have  been  committed  in  that  which  was  in  eflect 
an  affidavit  on  an  interpleader  rule,  and  the  indictment  set  out  the  circumstances 
of  the  previous  trial,  the  verdict,  the  judgment,  the  writ  of  fiei'i  facias,  the 
levy,  the  notice  by  the  prisoner  to  the  sheriff  not  to  sell,  and  the  prisoner's 
affidavit  that  the  goods  were  his  property,  but  omitted  to  state  that  any  rule  was 
obtained  according  to  the  provisions  of  the  interpleader  act ;  it  was  held,  that 
the  indictment  was  bad,  as  the  affidavit  did  not  appear  to  have  been  made  in  a 
judicial  proceeding.     R.  r.  Bishop,  1  C.  &  M.  302. 

Under  recent  statutes  in  most  jurisdictions,  the  detailed  nature  of  the  authority 
of  the  court  need  not  be  given.  Wh.  Cr.  L.  8tli  ed.  §  1288,  and  cases  there 
cited. 

But  where  the  oath  is  taken  before  a  special  officer,  and  not  before  a  court  of 
record,  the  authority  of  the  officer  must  be  particularized.  Wh.  Cr.  L.  8th  ed. 
§  1289  ;  U.  S.  I'.Wiicox,  4  Blatch.  C.  C.  49.  Reguhirity  will  be  presumed  if  the 
foundations  be  laid  by  an  accurate  statement  of  jurisdiction.  R.  v.  Virrier,  4  P. 
&  D.  IGl,  12  Ad.  &  El.  317  ;  Walker  v.  R.,  8  El.  &  Bl.  439  ;  Com.  v.  Hatfield, 
107  Mass.  227.     See  R.  v.  Shaw,  L.  &  C.  579  ;   10  Cox  C.  C.  66. 
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and  concerning  the  matter  then  depending,(e)  (they  the  said  J. 
M.  and  J.  V.,  justices  as  aforesaid,  then  and  there  having  suf- 
ficient and  competent  power  and  authority  to  administer  an 
oath  to  the  said  J.  S.  in  that  behalf),(/)  whereupon  it  then  and 
there  became  a  material  inquiry  on  the  trial  of  the  said  issue 
whether  (/;ere  state  the  several  questions)  •,{g)  and  the  said  J.  S.,  being 

(«■)  It  must  appear  that  the  defendant  was  regxdarly  sworn.  State  v.  Divall, 
44  N.  H.  140.  "  Duly  sworn"  is  a  sufficient  averment.  R.  v.  McCarther, 
Peake,  211;  Tuttle  r.  People,  36  N.  Y.  431;  Dodger.  State,  4  Zab.  455; 
State  V.  Parron,  10  Rich.  165.  In  case  of  an  affidavit  the  jurat  need  not  be  set 
out  (9  East,  43  7),  nor  need  the  affidavit  be  stated,  or  proved  to  have  been  filed 
in,  or  exhibited  to  the  court,  or  in  any  other  maimer  used  by  the  defendant  or 
others.  7  T.  R.  315.  It  is  enough  if  it  be  stated  tliat  the  defendant  was  duly 
sworn,  though  he  took  the  oath  accordinc  to  the  ceremonies  of  a  particular  re- 
ligion. R."i'.  McCarther,  Peake,  N.  P.  fso ;  12  Vin.  Ab.  T.  28;  2  Keb.  314; 
Dodge  I'.  State,  4  Zabr.  455;  State  v.  Farron,  10  Rich.  L.  (S  C.j  165.  And  if 
he  were  sworn  twice,  first  in  the  usual  form,  and  afterwards  ai't-er  his  own  method, 
to  state  that  he  was  sworn  on  the  holy  gospel  of  God  will  suffice,  though  had  he 
been  sworn  only  in  the  latter  way  the  variance  would  have  been  fatal,  lb.  ;  Cro. 
C.  C.  7  ;  lb.  575,  n.  c.  See  State  v.  Wisenhurst,  2  Hawks,  458.  An  indictment 
for  25erjury,  which  avers  that  the  defendant  did  "then  and  there,  in  due  form  of 
law,  take  his  corporal  oath,"  without  stating  that  he  was  sworn  on  the  gospels, 
or  by  uplifted  hand,  is  sufficiently  certain.  Res.  i'.  Newell,  3  Yeates,  407;  see 
State  V.  Freeman,  15  Vt.  723  ;  Montgomery  v.  State,  Wilco.x,  220;  State  v. 
Gates,  1  7  N.  H.  373.  See  Wh.  Cr.  L.  8th  ed.  §  1287,  and  cases  in  note  (/>).  As 
to  variance  in  statement  of  oath,  see  R.  v.  Southwood,  1  F.  &  F.  356  ;  State  v. 
Gates,  17  N.  H.  373. 

The  Hnie  of  the  oath  must  be  correctly  set  forth.     Wh,  Cr.  L.  8th  ed.  §  1291. 

( /")  This  averment  should  always  apju'ar  (Wh.  Cr.  L.  8th  ed.  §  1292  ;  Morell 
V.  People,  32  111.  499) ;  and  this  by  specific  averment.  McGregor  v.  State,  1 
Carter  (Ind.)  232.  In  an  indictment  for  making  a  false  affidavit,  it  is  sufficient 
to  state  that  defendant  came  before  A.  and  took  his  corporal  oath  (A.  having 
power  to  administer  an  oath),  without  setting  out  the  nature  of  A.'s  autliority. 
R.  V  Callanan,  6  B.  &  C.  102.  See  State  r." Ludlow,  2  Soutii.  R.  772;  Camp- 
bell V.  People,  8  Wend.  638  ;  People  v.  Phelps,  5  Wend.  10  ;  II.  v.  Howard,  M. 
&  R.   187;    Stater,  (iallimore,  2  Iredell,  372. 

(7)  Materiality  nuist  be  averred  or  implied  (Wh.  Cr.  L.  8th  ed.  §  1304  ;  R.  v. 
Avlett,  1  T.  R.'eO;  R.  r.  Dowlin,  5  T.  R.  318;  Comb.  461  ;  Cro.  Eliz.  428; 
Com.  R.  43  ;  8  Ves.  35  ;  2  Bridgman's  Index,  395 ;  2  Ld.  Raym.  889  ;  Holt, 
535;  Cro.  C.  C.  7th  ed.  613,  n.  n;  R.  v.  Tremearne,  1  R.  &' M.  147;  R.  v. 
M'Kernon,  2  Russ.  541  ;  Campl)ell  v.  People,  8  Wend.  636  ;  Hindi  v.  State,  2 
Mo.  8;  Weathers  v.  State,  2  Blackf.  279;  Com.  r.  Knight,  12  Mass.  R.  274; 
State  V.  Hay  ward,  1  N.  &  M'C.  54  7;  State  r.  Hattaway,  2  N.  &  M'C.  118; 
State  V.  Dodd,  2  Murph.  226;  R.  r.  Nicholl,  1  B.  &  Ad.  21  ;  2  Stark.  Ev.  new 
ed.  C26  ;  State  r.  Amnions,  2  ]\Iurph.  123  ;  State  v.  Flagg,  25  Ind.  243);  though 
.'ill  tlie  circumstances  which  make  such  materiality  need  not  be  stated  (State  v. 
^lumford,  1  Dev.  519;  State  v.  Sleeper,  37  V't.  122;  Com.  v.  Jolins,  6  (Jray, 
274),  it  being  only  necessary  to  say  tliat  they  became  and  were  so  (R.  v.  Dow- 
lin, 5  T.  R.  318  ;  see  Ld.  Raym.  889  ;  R.  r.  Gardiner,  8  C.  &  P.  73  7  ;  2  Moody 
C  C.  95  ;  R.  V.  Scott,  13  Cox  C.  C.  594),  though  it  will  lie  jjrojjcr  to  state  any 
circumstances  to  wliich  the  assignnuMit  of  jx-rjury  must  afterwards  refer.  R.  v. 
Aylctt,  1  T.  R.  66.  The  express  allegation  of  materiality  may  be  properly 
omitted  where  the  materiality  of  tiie  (piestion  evidently  appears  on  the  record, 
as  where  the  falsehood  allects  the  actual  issue  of  innocence  or  guilt,  or  wlierc 
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SO  sworn  as  aforesaid,  wickedly  contriving  and  intending  to 
cause  the  said  G.  B.  unjustly  to  be  acquitted  of  the  said  felony, 
did  then  and  there  knowingly ,(/i)  falsely ,(i)  corruptly,  wilfully, 

the  perjury  is  assigned  In  documents  from  the  recital  of  which  it  is  evident  that 
the  perjury  was  important.  U.  S.  v.  McHenry,  6  Bktch.  503  ;  Cambell  v.  P»'0- 
ple,  8  Wend.  638,  G39.  See  Trem.  P.  C.  139,  etc.,  and  7  T.  II.  31,5  ;  2  Stark. 
C.  L.  423,  n.  ;  Hendricks  v.  State,  2(!  Ind.  4y3.  Perjury  may  be  assigned  upon 
a  man's  testimony  as  to  tlie  credit  of  a  witness.  2  Stalk.  514.  So,  every  (ju<>s- 
tion  in  cross-examination  which  goes  to  the  witness's  credit  is  material  lor  this 
purpose.  R.  v.  Overton,  2  jMood.  C.  C.  263  ;  C.  &  M.  655.  Or  he  may  be  per- 
jured in  his  answer  to  a  bill  in  etiuity,  though  it  be  in  matter  not  charged  by  the 
bill.  5  Mood.  348  ;  semhle,  1  Sid.  106,  274.  See  R.  v.  Dunston,  R.  &  M,"l09  ; 
R.  V.  Yates,  C.  &  M.  132. 

The  averment  of  materiality  does  not  avail  when  the  record  shows  immaterial- 
ity.    People  V.  Gaige,  26  Mich.  30. 

The  averment  of  an  indictment  was  that  L.  stood  charged  by  P.,  before  T.  S., 
clerk,  a  justice  of  the  peace,  with  having  committed  a  trespass,  by  entering  and 
being  in  the  daytime  on  land  in  pursuit  of  game,  on  the  12th  August,  1843;  and 
that  T.  S.  proceeded  to  the  hearing  of  the  charge ;  and  that,  upon  the  hearing  of 
the  charge,  the  defendant  falsely  swore  that  he  did  not  see  L.  during  the  whole 
of  the  12th  August,  meaning  that  he  did  not  see  L.  at  all  on  the  12th  day  of  Au- 
gust, in  the  year  aforesaid ;  and  that,  at  the  time  he  swore  as  aforesaid,  it  was 
material  or  necessary  for  T.  S.,  so  being  such  justice,  to  inquire  of,  and  be 
informed  by  the  defendant,  whether  he  did  see  L.  at  all  during  the  12tli  day  of 
August,  in  the  year  aforesaid.  It  was  held  that  this  averment  of  materiality  was 
insufficient,  because,  consistently  with  this  averment,  it  might  have  been  mate- 
rial for  T.  S.  in  some  other  matter,  and  not  in  the  matter  stated  to  have  been 
in  issue  before  him,  to  have  put  this  question  and  to  have  received  this  answer. 
R.  r.  Bartholomew,  1  C.  &  K.  366. 

But  an  averment  of  materiality  lets  in  evidence  to  prove  materiality  when  not 
expresslv  contravening  the  record.     R.  v.  Bennett,  2  Den.  C.  C.  241  ;   5  Cox  C. 

C.  207  ;'3  C.  &  K.  124;  R.  v.  Schlesinsier,  10. Q.  B.  670;  2  Cox  C.  C.  200; 
Ryalls  V.  R.,  11  Q.  B.  781  ;   3  Cox  C.  C"^  254. 

(h)  "  Knowingly"  is  not  essential  when  "falsely,  wilfully,  and  corruptly"  are 
used.     State  v.  Sleeper,  37  Vt.  122. 

(i)  It  must  be  charged  that  the  defendant  falsely  swore,  etc.  (2  M.  &  S.  385); 
R.  V.  Oxley,  3  C.  &  K.  317  ;  see  AVh.  Cr.  PI.  &  Pr.  §  264),  and  if  the  same  per- 
son swears  contrary  ways  at  different  times,  it  is  necessary  to  aver  on  which  occa- 
sion he  swore  wilfully,  falsely,  or  corruptly.     R.  v.  Harris,   5  B.  &  Ad.  926  ;   1 

D.  &  R.  578,  S.  C.  The  English  cases  tend  to  the  doctrine  that  the  word  wil- 
fullj',  etc.,  is  not  necessary,  it  being  implied  from  the  words,  "  falsely,  maliciously, 
wickedly,  and  corruptly."  R.  v.  Cox,  1  Leach,  71  ;  see  R.  v.  Richanls,  7  D.  & 
R.  665  ;  R.  V.  Stevens,  5  B.  &  C.  246.  But  in  this  country  an  indictment  ch;irg- 
ing  that  the  defendant,  "  being  a  wicked  and  evil  disposed  person,  and  unlawfully 
and  unjustly  contriving,  etc.,  deposed,"  etc.,  and  concluding  that  the  defendant 
"of  his  wicked  and  corrupt  mind  did  commit  wilful  and  corrupt  jierjury, "  is 
defective  even  at  common  law,  for  not  alleging  that  the  defendant  wilfully  and 
corruptly  swore  falsely.  State  v.  Carland,  3  Dev.  114.  In  another  case,  how- 
ever, an  indictment  which  stated  that  the  defendant  "did  voluntarily  and  of  his 
own  free  will  and  accord,  propose  to  purge  himself  upon  oath  of  the  said  con- 
tempt," negativing  by  express  averments  the  truth  of  the  oath,  and  concluding 
that  the  defendant  "did  knowingly,  falsely,  wickedly,  maliciously,  and  corrujitly 
con4mit  wilful  and  corrupt  j)eijury,"  was  held  good.  Res.  v.  Newell,  3  Yeates, 
407  ;   see  Wh.  Cr.  L.  8th  ed.'§  1286. 

"Knowingly,"    "wilfully,"    "corruptly,"    and    "falsely"  cannot   be  safely 
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and  wickedly  saj,(ji')  depose,  and  give  in  evidence,  to  the  jurors 
of  the  jury  then  and  there  duly  taken  and  sworn  between  the 

omitted  (R.  v.  Stevens,  5  B.  &  C.  246;  A.  S.  v.  Babcock,  4  McLean,  113; 
Thomas  ;•.  Com.,  2  Hob.  (Va.)  795;  Cothran  v.  State,  39  Miss.  541;  State  v. 
Bobbitt,  70  X.  C.  81  ;  Juaracqui  v.  State,  28  Tex.  G25  ;  Allen  v.  State,  42  Tex. 
12),  though  "knowingly"  may  be  dispensed  with  when  "falsely,  wilfullj-,  and 
corruptlv"  are  averred.  State  v.  Sleeper,  37  Vt.  122.  See  on  this  topic  Wh. 
Cr.  L.  8th  ed.  §§  1286  et  seq.  ;  AVh.  Cr.  PI.  &  Pr.  §  264. 

(j)  The  usual  method  of  introducing  the  alleged  false  evidence  is,  that  the 
defendant  did  falsely  swear  or  say,  etc.,  as  in  the  text  (1  T.  R.  64),  or  did  swear 
"in  substance  and  to  the  effect  following"  (R.  r.  Leefe,  2  Camp.  138  ;  Cro.  C. 
C.  7th  cd.  573,  n.  a,  and  cases  there  cited)  ;  "  or  in  manner  and  form  following, 
that  is  to  say,"  which  allow  of  a  greater  latitude  than  "the  tenor  following,"  or 
words  requiring  a  literal  recital  (People  i'.  Warner,  5  Wend.  271  ;  1  Leach,  192  ; 
Trem.  P.  C.  1.39  ;  1  T.  R.  64),  and  then  stating  the  precise  words,  Avith  innuen- 
does, or  the  substance  of  what  was  sworn  to ;  a  variance,  however,  in  the  latter 
case,  which  alters  the  sense,  will  be  fatal.  1  Leach,  133.  The  same  rigor  as 
was  noticed  in  another  place  (Wh.  Cr.  L.  8th  ed.  §  1297;  Wh.  Cr.  PL  &  Pr. 
§  203  ;  AVh.  Cr.  Ev.  §  120,  o)  has  not  been  required  in  this  country,  in  the  set- 
ting forth  of  the  alleged  false  oath  of  the  defendant,  as,  under  the  statute  of  Eliza- 
beth, was  considered  essential  in  England.  Thus,  it  is  said,  that  at  common  law 
it  is  only  necessary  to  set  out  the  substance  of  the  oath,  and  when  that  is  done, 
an  exact  recital  is  not  necessary  ;  and  accordingly  where  the  article  "an"  was  sub- 
stituted for  the  article  "  the,"  the  variance  was  held  immaterial.  People  v.  War- 
ner. 5  Wend.  271  ;  State  v.  Amnions,  3  Murph.  123.  See  on  this  topic  gene- 
rally Wh.  Cr.  PI.  &  Pr.  §§  203,  273. 

At  common  law,  where  the  tenor  of  an  affuhnit  is  undertaken  to  be  recited, 
and  the  recital  is  variant  in  a  woi-d  or  letter,  thereby  introducing  a  different  word, 
it  is  fatal.  Wh.  Cr.  L.  8th  cd.  §  1298.  But  where  a  statement  of  the  substance 
and  etlect  of  an  aflidavit  is  sufficient,  as  is  now  generally  the  case  in  English  and 
American  practice,  and  only  substance  and  effect  ai-e  pretended  to  be  given,  evi- 
dence of  the  substance  and  effect  is  sufficient.  Ibid.;  State  v.  Groves,  Busby, 
402;   Taylor  w.  State,  48  Ala.  157. 

Where  the  charge  was  in  swearing  to  an  affidavit,  "  to  the  substance  and  effect 
following,"  a  variance  which  consisted  in  usingthe  words  "suit"  instead  of  "case," 
was  deemed  immaterial.     State  v.  Coifee,  N.  C.  Term  R.  272 ;  S.  C,2  Murph.  320. 

As  will  ])resently  be  seen,  if  some  of  the  words  are  ])roved,  and  these  con- 
stitute an  indictable  ollence,  the  allegations  being  divisible,  this  will  sustain  a 
verdict.     Wh.  Cr.  PI.  &  Pr.  §  203  ;  infra,  p.  11. 

Marcy,  J.,  in  People  v.  Warner,  5  Wend.  271,  examines  with  great  fairness 
the  degree  of  particularity  necessary  in  setting  forth  the  words.  "  Jf  the  public 
prosecutor,"  he  said,  "was  bound  to  set  forth  with  literal  and  j)erfect  accuracy, 
the  objection  was  well  taken.  Even  if  he  has  needlessly  undertaken  to  state  it  in 
}:(cc  verba,  tliere  are  not  wanting  authorities,  wliich  declare  that  a  failure  in  the 
slightest  degree,  in  half  a  h'tter,  to  use  a  hyperbolical  expression  of  Lord  Mans- 
field, will  be  fatal. 

"It  was  scarcely  contended,  on  the  argument,  tliat  it  was  absolutely  necessary 
to  set  forth  tlie  oath  in  its  exact  words.  'I'lic  rule  on  tliis  subject  seems  to  be, 
that  written  instruments,  wlu're  they  form  a  jjart  of  the  f/ist  of  the  oifence  charged, 
must  be  set  forth  uerhatiin.  In  the  case  of  forgery,  the  sjjurious  instrumeut  must 
be  set  forth  in  its  very  wonls  and  fiifures  (Arch.  ('.  P.  23  ;  1  East.  180;  Leach, 
721)  ;  but  in  ])erjury  the  ride  is  dillerent.  '  It  is  not  necessary,'  says  Mr.  Arch- 
bold,  'to  set  forth  the  affidavit,  answer,  etc.,  on  wliicli  the  ])erjin-y  is  assigned, 
i-crhtitiin  ;  for  the  statute  of  23  Geo.  IL  only  n'(|Mires  tiie  substance  oi'  the  oifence 
to  be  charged.'     Our  revised  laws  of  1813  contain  a  provision  similar  to  the  act 
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said  state  and  tlie  said  G.  B.,  before  the  said  J.  M.  and  J.  Y., 
justices  us  aforesaid,  that  he  the  said  J.  S.  on  the  second  day  of 

23  Geo.  II.,  imd  if  it  applies  to  this  ease,  it  was  not  necessary  to  state  in  the  indict- 
ment more  tlian  the  substance  of  the  oatli.  If  the  revised  statutes  are  aj)plical)le 
to  tliis  case  (and  tliat  they  are  is  settkul  by  this  coiu't  in  the  ease  of  The  People 
V.  Pheli)s,  decided  at  the  last  term),  then  no  defect  or  imperfection  in  matter  of 
form,  which  does  not  tend  to  the  prejudice  of  the  defendant,  can  be  alleged 
against  the  indictment.  2  R.  S.  728,  §  52.  Whether  we  apply  to  this  case  the 
revised  statute  or  the  law  as  it  stood  previous  to  the  last  revision  (and  by  one  or 
the  other  it  must  be  governed),  it  is  quite  evident  that  there  was  no  necessity  of 
setting  forth  the  oath  taken  by  the  defendant  with  absolute  accuracy  ;  yet  if  the 
pleader  has  heedlessly  undertaken  to  do  so,  it  may  be,  he  should  be  holden  to  a 
strict  performance. 

"The  indictment  alleges  that  the  oath  on  which  the  perjury  is  assigned,  is  in 
suhstance  and  to  the  effect  J'ollnwinf/,  to  wit,  etc.  Whether  it  was  intended  in  this 
case  to  set  forth  the  oath  verbatim,  depends  upon  the  true  definition  of  the  word 
'  effect.'  The  word  '  tenor'  has  a  technical  meaning  and  j'e(|uires  an  exact  copj' ; 
and  the  defendant's  counsel  infers  that  because  'effect'  is  often  used  with  it,  a 
like  meaning  is  to  be  put  on  that  word.  The  inference  does  not  strike  me  as 
conclusive  or  correct ;  because  the  tenor  and  effect  require  an  exact  copy,  it  is 
not  to  be  inferred  that  substance  and  effect  require  as  much.  The  ordinary 
meaning  of  the  word  ^effect,'  as  well  as  judicial  decisions  thereon,  refute  the 
interpretation  which  the  defendant's  counsel  has  given  to  it.  Where  an  instru- 
ment was  alleged  to  be  '  to  the  effect  following,'  a  literal  copy  was  not  required. 
Arch.  C.  P.  68.  Even  the  words  '  in  manner  and  form  following,'  do  not  re([uire 
a  perfect  copy.  P.  v.  May,  1  Dougl.  193.  It  is  expressly  said  in  King  i;.  Bear, 
2  Salk.  417,  that  the  words  ad  efj'ectum  sequentnm  were  loose  and  useless  when 
joined  to  juxta  tenorem.  To  ni}'  apprehension,  the  substance  and  effect  of  an 
instrument  in  writing  cannot,  either  in  common  parlance  or  legal  import,  be 
understood  to  mean  an  exact  copy  of  it.  My  conclusion  is,  that  the  law  did  not 
make  it  necessary,  nor  did  the  jileader  attem])t  in  this  case  to  set  forth  the  oath 
taken  by  the  defendant  literally,  and  that  the  variance  between  the  oath  pro- 
duced in  evidence  and  that  set  forth  in  the  indictment,  is  wholly  immaterial ;  all 
apprehensions  therefore  that  the  defendant,  if  sentenced  and  puuislied  on  this 
indictment,  would  be  exposed  to  a  second  prosecution  for  the  same  offence,  ap- 
pear to  me  to  be  wholly  imaginary  ;  but  if  this  application  on  his  part  should 
prevail,  any  further  eflbrt  to  bring  him  to  punishment  would  jwobably  be  defeated 
by  a  plea  of  autrefois  acquit. 

"lam  of  opinion  that  the  court  below  decided  correctly  in  adjudging  the 
variance  to  be  immaterial,  and  that  the  exception  to  the  decisions  of  that  court 
is  not  well  taken.  The  general  sessions  are  therefore  advised  to  render  iuds- 
ment  upon  the  conviction. 

In  a  case  decided  in  187G,  in  Massachusetts,  an  indictment  charging  that  the 
defendant  swore  that  he  had  personal  property  in  G.,  in  the  county  of  E.,  and 
commonwealth  of  Massachusetts,  was  held  to  be  sustained  by  proof  that  he  swore 
to  a  written  statement  that  he  had  personal  ])roperty  at  G.,  in  the  county  of  E., 
there  being  proof  that  the  statement  was  meant  for  G.  in  the  connnonwealth  of 
IVIassachusetts.  Com.  v.  Butland,  119  Mass.  311  ;  see  Com.  v.  TeiTy,  114  Mass. 
2G3.     But  a  substantial  variance  is  fatal.     Wh.  Cr.  Ev.  120  a. 

An  indictment  alleged  that  a  cause  Avas  pending  in  a  county  court,  and  that  at 
the  hearing  it  became  a  material  question  whetlier  the  plaintiff  in  the  cause  had, 
in  the  presence  of  the  prisoner,  signed  at  tlie  foot  of  a  bill  of  account,  purporting 
to  be  a  bill  of  account  between  a  firm  called  B.  ^c  Co.  and  W.,  a  receipt  for  pay- 
ment of  the  amount  of  the  bill ;  and  that  the  prisoner  falsely  swore  that  the  plain- 
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K.  races  (meaning  the  of  ,  in  the  year  of  our 

Lord  one  thousand  seven  hundred  and  seventy-five,  being  the 
second  of  tliree  successive  days  on  which  certain  horse-races 
were  run  at  K.,  in  the  said  county  of  Chester,  in  that  year),(/;) 
was  in  a  certain  booth  at  K.  aforesaid,  known  by  tlie  sign  of  the 
Bull's  Head,  kept  by  one  R.  G.,and  that  he  the  said  J.  E.  came 
into  the  said  booth  and  sat  down  by  him  (meaning  himself  the 
said  J.  S.),  on  the  left  hand  side ;  and  that  he  (meaning  himself 
the  said  J.  S.)  asked  the  said  J.  E.  if  he  (meaning  the  said  J.  E.) 
was  not  ill,  and  that  he  (meaning  the  said  J.  E.)  said,  I  (mean- 
ing himself  the  said  J.  E.)  am  well  enough,  I  (meaning  himself 
the  said  J.  E.)  have  been  playing  at  cards  with  a  parcel  of  men 
and  have  lost  a  great  deal  of  money  ;  and  that  he  the  said  J.  S. 
said,  man  (meaning  the  said  J.  E.),  I  (meaning  himself  the  said 
J,  S.)  am  very  sorry  for  you  (meaning  the  said  J.  E.) ;  and  that 
the  said  J.  S.  upon  his  oath  aforesaid,  before  the  said  jury  so 
taken  between  the  said  state  and  the  said  G.  B.,  and  the  said 
J.  M.  and  J.  v.,  justices  as  aforesaid,  did  further  say,  depose, 
swear,  and  give  in  evidence,  that  the  said  J.  E.  then  and  there 
took  him  the  said  J.  S.  by  the  hand,  and  said,  I  (meaning  him- 
self the  said  J.  E.)  will  never  play  at  cards  any  more;  whereas, 
in  truth  and  in  fact,(^)  the  said  J.  E.  did  not  sit  down  by  the  said 

tiff  did,  en  a  certain  day,  in  the  presence  of  the  prisoner,  sign  the  receipt  (mean- 
ing a  receipt  at  the  foot  of  the  first-mentioned  bill  of  account)  for  the  payment 
of  the  amount  of  the  bill.  The  j)laintilf  in  the  county  court  had  on  other  occa- 
sions signed  similar  receipts  in  the  presence  of  the  prisoner.  It  was  ruled  that 
the  bill  of  account  was  stated  and  set  forth  in  the  indictment  with  sufficient  cer- 
tainty.     R.  V.  Webster,  Bell,  C.  C.  154;   8  Cox,  C.  C.  187. 

(k-)  The  office  of  an  innuendo  will  be  discussed  more  fully  in  the  preliminary 
notes  to  the  chapter  on  libel,  and  it  will  be  shown  that  it  is  a  moile  of  explain- 
ing some  matter  already  expressed,  and  serves  to  j)oint  and  elucidate  jirecedent 
matter  (K.  v.  Taylor,  1  Camp.  404;  R.  v.  Yates,  12  Cox,  C.  C.  23:5;  R.  o. 
Verrier,  4  P.  &  I).  IGl  ;  12  A.  &  E.  317),  though  it  can  never  introduce  charges, 
or  add  to  or  vary  the  sense  of  those  already  m;ide.  1  Chit.  C.  L.  310;  Stark. 
C.  P.  1 2G  :  R.  i".  Griepe,  1  Ivd.  Ray.  2.j().  It  means  nothing  more  than  the 
words  id  est,  scilicet,  aforesdid,  etc.,  being  nn'rely  an  explanation  of  what  has 
gone  before.  11).  Where,  however,  the  innuendo  and  the  matter  it  introduces, 
are  altogether  impertinent  and  immaterial,  they  may  be  rejected  as  suj)ertluous. 
R.  V.  Aylett,  1  T.  R.  G.'j ;  Roberts  v.  Camden,  J)  East,  93.  Rut  when  an  innu- 
endo is  necessary,  its  omission  is  fatal.      R.  c.  Yates,  12  Cox,  C.  C.  233. 

(/)  The  general  averment  that  th(!  defendant  swore  falsely,  etc.,  upon  the 
wlinle  matter,  will  not  be  sullicient ;  the  indictment  must  jirocecd  by  particular 
averments  (or,  as  they  are  technically  termed,  i)y  assignments  of  jjcrjury),  to 
negative  that  which  is  false.  It  is  necessary  that  the  indictment  should  ex- 
pressly contradict  the  matter  falsely  sworn  to  by  the  defendant.  Sometimes  it 
js  also  necessary  to  set  forth  the  whole  matter  to  which  tlie  defenilant  swore,  in 
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J.  S.  in  the  said  bootli  on  the  twenty-sixtli  day  of  July,  and 
whereas,  in  truth  and  in  fact,  the  said  J,  S.  did  not  ask  the  said 
J.  E.  whether  he  was  well  or  not,  and  whereas,  in  truth  and  in 
fact,  the  said  J.  E.  did  not  say  to  the  said  J.  S.  that  he  was  well 
enough,  and  whereas,  in  truth  and  in  fact,  the  said  J.  E.  did  not 
say  to  the  said  J.  S.  that  he  the  said  J.  E.  had  been  playing  at 
cards  with  a  parcel  of  men  and  had  lost  a  great  deal  of  money, 
and  whereas,  in  truth  and  in  fact,  the  said  J.  S.  did  not  say  to 
the  said  J.  E.  that  he  (meaning  himself  the  said  J.  S.)  was  sorry 
for  him  (meaning  the  said  J.  E  ),  and  whereas,  in  truth  and  in 
fact,  the  said  J.  E.  did  not  say  to  the  said  J.  S.  that  he  would 
never  play  at  cards  any  more,  and  whereas,  in  truth  and  in  fact, 
the  said  J.  E.  had  not,  on  the  said  day  of  any  con- 

versation whatsoever  with  the  said  J.  S. ;  all  which  statements 
made  by  the  said  J.  S.  the  said  J.  S.  then  and  there  well  knew 
to  be  false,(?n)  and  so  the  jurors  aforesaid  now  here  sworn  upon 

order  to  make  the  rest  intelligible,  though  some  of  the  circumstances  had  a  real 
existence  ;  but  the  word  "falsely"  does  not  import  that  the  whole  is  false  ;  and 
when  the  proper  averments  come  to  be  made,  it  is  not  necessary  to  negative 
the  whole,  but  only  such  parts  as  the  prosecutor  can  falsify,  admitting  the  truth 
of  the  rest.  AVh.'  Cr.  L.  8th  ed.  §  1300;  R.  v.  Whitehouse,  3  Cox,  C.  C.  86. 
"The  object  of  the  assignment  of  perjury  is  to  falsify,  by  averments  in  the  in- 
dictment, those  parts  of  the  defendant's  allegations  on  oath,  in  which  it  is  in- 
tended to  charge  him  on  the  trial  with  having  committed  the  otfence  in  question." 
2  M.  &  S.  385  to  392.  "Where  the  party  has  sworn  contrary  ways  at  dill'erent 
times,  it  must  be  expressly  showir  in  such  case,  which  was  the  false  oath.  5  15. 
&  A.  922  ;  1  1).  &  R.  578,  S.  C.  Tlie  assignments  should  be  distinct,  in  order 
that  the  defendant  may  have  notice  of  what  he  is  to  come  prepared  to  defend  ; 
see  lb.  ;  and  it  Avould,  therefore,  be  insufficient  to  aver  generally  and  indetinitely 
that  the  defendant's  oath  was  false.  In  many  instances,  however,  the  indictment 
may  not  be  vitiated  by  the  assignment  being  rather  more  comprehensive  than  the 
term  of  the  defendant's  evidence.  Thus  if  the  defendant  swore  "that  he  never 
did,  at  any  time  during  his  transactions  with  the  victualling  office,  charge  more 
than  the  usual  sum  per  (juarter,  bevond  the  price  he  actually  paid  for  any  grain 
purchased  by  him  for  the  said  commissioners  as  their  corn  factor,"  and  this  asser- 
tion be  contradicted  by  an  averment  that  "he  did  charge  more  than  the  usual 
sum  per  quarter  for  and  in  respect  of  such  malt  or  grain,"  the  indictment  will 
not  be  vitiated  by  the  introduction  of  the  words  "and  in  respect  of."  R.  r. 
Atkinson,  Cro.  Circ.  Assist.  437  to  451  ;  Bac.  Abr.  Perjury,  C.  ;  1  Saund.  249 
a,  note  1,  S.  C. 

It  is  enough  where  there  are  several  assignments  of  perjur}'  in  one  count,  to 
prove  one  of  them,  and  though  some  be  bad,  jmlgment  will  be  given  on  the 
sufficient  assignments.  2  Ld.  Ravm.  880;  2  Camp.  138,  139;  Cro.  C.  C.  7th 
ed.  622  ;  R.  v.  Callahan,  6  B.  &  C.  102;  State  v.  Hascall,  6  N.  Hamp.  R.  358; 
State  V.  Bishop,  1  Chip.  110;  Cora.  *'.  Johns,  6  Gray,  274;  see  Wh.  Cr.  L. 
8th  ed.  I  1302. 

(in)  State  v.  Wood,  17  Iowa,  18.  In  negativing  the  defendant's  oath,  where 
he  has  sworn  only  to  his  belief,  it  is  proper  to  aver  that  " /<e  well  knew"  the 
contrary  of  what  he  swore.     Thus,  when  the  affidavit  upon  which  the  charge  of 

11 


(578)  OFFENCES    AGAINST    SOCIETY. 

their  oath  aforesaid,  do  say,  that  the  said  J.  S.,  at  the  said  court 
of  session  and  gaol  delivery,  etc.,  before  the  said  J.  M.  and  J.  Y., 
then  being  such  justices  as  aforesaid  (and  then  and  there  having 
sufficient  and  competent  power  and  authority  to  administer  the 
said  oath  to  the  said  J.  S.),  did,  in  manner  and  form  aforesaid, 
commit  wilful  and  corrupt  perjury ,(?i)  against,  etc.  {Conclude 
as  in  book  1,  chapter  3.) 

(578)  III  swearing  as  to  age  in  j'^rocuring  money  of  the  United  States, 
in  enlisting  in  the  navy  of  the  United  Siates.{o) 

That  late,  etc.,  on,  etc.,  at,  etc.,  washing  and  intending 

to  procure  the  expenditure  of  public  money  of  the  United  States 
of  America,  and  representing  himself  to  be  a  citizen  of  the 
United  States  of  America,  and  to  be  of  full  age,  to  wit,  of  the 
age  of  twenty-one  years  and  upwards,  did  then  and  there  come 
in  his  own  proper  person  before  a  in  the  navy  of  the 

United  States  of  America,  duly  authorized  and  empowered  to 
enlist  persons  in  the  naval  service  of  the  said  United  States,  and 
did  then  and  there  apply  to  the  said  to  enlist  him  the  said 

as  a  in  the  naval  service  of  the  said  United  States, 

he  the  said  then  and  there  contriving  and  intending  by 

means  of  such  enlistment,  so  applied  for  by  him  as  aforesaid,  to 
procure  and  bring  about  the  expenditure  of  public  money  of  the 

perjury  is  founded  merely  states  the  belief  of  the  ufHant  that  a  lareeny  had  been 
committed,  the  assignment  of  perjury  must  negative  tlie  words  of  tlie  ailidavit, 
and  it  is  not  sufficient  to  allege  generally  that  the  persons  charged  committed  not 
tlie  larceny ;  it  is  necessary,  when  the  defendant  only  states  his  belief,  to  aver 
that  the  fact  was  otherwise,  and  that  the  defendant  knew  the  contrary  of  what 
he  swore.  State  v.  Lea,  3  Alabama,  602.  See  AVh.  Cr.  PI.  &  Pr.  §'l64.  An 
indictnient  against  an  insolvent  debtor  for  perjury  in  swearing  to  a  scliednlc 
whicli  did  not  discover  certain  debts  owing  to  him,  was  held  bad  on  a  demurrer 
for  not  averring  that  lie  well  knew  and  remembered  that  the  omitted  debts  were 
then  justly  due  and  owing  to  him.  Com.  r.  Cook,  1  Robin.  Va.  720.  Put  this 
averment  is  not  necessary  excejit  where  the  perjury  is  assigned  upon  the  di'iend- 
ant's  statcuKiut  of  his  belief  or  denial  of  his  belief,  in  the  allegt'd  false  nuitter. 
State  V.  Raymond,  20  Iowa,  .'■;«2.  See  State  r.  I.in<lenburg.  1 .'{  Tex.  27.  And 
it  should  be  remembered  that  there  are  cases  in  whicli  an  allegation  such  as  that 
in  the  t(!xt  would  be  unsafe.  Rash  swearing  without  jirobable  cause  may  Ijc 
perjury  ;  and,  if  so,  it  would  be  only  necessary  to  aver  that  the  swearing  was 
rasli  and  without  ])robal)le  cause.      Wh.  Cr.  L.  Htli  I'd.  §  124H. 

(/))  The  usual  summing  uj)  of  the  in(Hctment  is,  "  that  so  the  defendant  did 
commit  wilful  and  corrupt  perjury;"  but  it  seems  that  tiiis  allegation  is  imma- 
terial, and  may  be  rejected  lis  surplusage.  Ryalls  v.  R.,  11  (i.  B.  781;  R.  v. 
Hodgkins,  L.  R.  1  C.  C.  212. 

{o)   U.  S.  V.  (J'Prien,  United  States  Circuit  Court,  New  York,  184  7. 
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said  United  States,  and  the  payment  of  the  sum  of  being 

the  amount  paid  by  the  said  United  States  to  on  their 

enlistment  in  the  naval  service  of  the  said  United  States,  as  he 
the  said  then  and  there  well  knew  and  understood,  and 

that  it  being  then  and  there  material  that  the  said  should 

know  and  be  informed  whether  the  said  possessed  the 

requisite  qualifications  for  enlistment  as  aforesaid,  and  particu- 
larly whether  or  not  the  said  was  then  and  there  a  citizen 
of  the  United  States  of  America,  and  was  then  and  there  of  the 
full  and  lawful  age  of  twenty-one  years,  he  the  said  in 
pursuance  of  the  regulations  and  requirements  of  the  depart- 
ment of  the  navy  of  the  said  United  States,  required  and  di- 
rected the  said  to  make  oath  and  depose  in  writing  in 
regard  to  the  age  and  citizenship  of  him  the  said  before 
a  notary  public  {or  otherwise),  dwelling  in  said  city  of 
New  York,  and  duly  authorized  and  empowered  to  administer 
oaths  in  the  said  city  of  New  York,  and  having  competent 
power  and  authority  to  administer  an  oath  in  the  premises  to 
the  said 

And  the  jurors  aforesaid,  on  their  oaths  aforesaid,  do  further 
say,  that  the  said  not  having  the  fear  of  God  before  his 

eyes,  but  being  moved  and  seduced  by  the  instigation  of  the 
devil,  and  intending  to  defraud  the  United  States  of  America, 
did  on  the  said  day  of  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  in  his  own  proper  person,  go 

before  the  said  at  the  city  of  New  York,  in  the  southern 

district  of  New  York  aforesaid,  he  the  said  having  then 

and  there  competent  power  and  authority  as  aforesaid  to  admin- 
ister an  oath  to  the  said  in  that  behalf,  and  the  said 
was  then  and  there  in  due  manner  sworn  by  the  said  and 
took  his  oath  before  the  said  in  due  form  of  law,  and  did 
then  and  there  falsely  and  corruptly  say,  depose,  swear,  and  make 
affidavit  in  writing,  amongst  other  things,  in  substance  and  to 
the  eiFect  following,  that  is  to  say,  that  he  the  said  was 
born  in  and  that  he  was  a  citizen  of  the  said  United 
States  of  America,  and  that  he  the  said  was  of  full  age, 
to  wit,  of  the  age  of  twenty-one  years  and  upwards,  whereas  in 
truth  and  in  fact  the  said  at  the  time  he  took  his  said  oath 
and  made  his  affidavit  aforesaid,  was  not  born  in  the  state  of 
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one  of  the  United  States  of  America,  and  was  not  a  citi- 
zen of  the  said  United  States  of  America,  but  was,  in  truth  and 
in  fact,  born  in  some  place  out  of  the  said  United  States  of 
America,  to  the  jurors  aforesaid  unknown,  and  was  not  of  full 
age,  to  wit,  of  the  age  of  twenty-one  years,  but  was  in  truth  and 
in  fact  under  full  age,  and  under  the  age  of  twenty-one  years. 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  say,  that 
the  said  by  means  of  the  false  oath  aforesaid,  then  and  there 

procured  himself  to  be  enlisted  in  the  naval  service  of  the  said 
United  States,  and  then  and  there  procured  and  brought  about 
the  expenditure  of  public  money  of  the  United  States  of  Amer- 
ica, and  procured  the  payment  to  himself,  out  of  public  money 
of  the  said  United  States,  of  the  sum  of  and  so  the  jurors 

aforesaid  do  say,  that  the  said  on  the  said  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

at  the  city  of  New  York,  in  the  southern  district  of 
New  York  aforesaid,  and  within  the  jurisdiction  of  this  court, 
before  the  said  notary  public  [or  otherwise)  (he  the  said 

then  and  there  having  competent  power  and  authority  to 
administer  the  aforesaid  oath),  by  his  own  act  and  consent,  and 
of  his  own  most  wicked  and  corrupt  mind,  in  manner  and  form 
aforesaid,  falsely  did  swear  touching  the  expenditure  of  public 
money  of  the  said  United  States  of  America,  against,  etc.,  and 
against,  etc.  {Conclude  as  in  book  1,  chapter  3.) 
{For final  count,  see  17,  18,  181  ?l,  239  n.) 

(579)  At  custom-house,  in  swearing  to  an  entry  of  invoice,  intending 
to  defraud  the  United  States,  etc.,  under  act  of  March  \st,  1823.(p) 

That  late,  etc.,  on,  etc.,  at,  etc.,  wishing  and  intending 

to  enter  by  invoice,  at  the  custom-house  in  said  city  of  New 
York,  certain  goods,  wares,  and  merchandise,  which  before  that 
time  had  been  brought  and  imported  in  a  certain  called  the 

whereof  one  then  and  there  was  master,  from  a 

foreign  port  or  place,  to  wit,  from  the  port  of  in  the  {specify 

the  pl'^ce,  whether  kingdom  or  otherwise),  and  which  were  subject 
to  the  payment  of  duties  to  the  United  States  of  America,  ou 
being  so  brought  and  imported,  did  come  in  his  own  proper  per- 

(/))  U.  S.  V.  Frosch,  United  States  Circuit  Court,  New  York.     The  defend- 
ant in  this  case  forfeited  his  recognizance. 
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son,  on,  etc.,  at,  etc.,  and  did  tlien  and  there  produce  and  deliver 
to  and  before  one  a  deputy  collector  of  the  customs  of  the 

port  and  district  of  the  said  city  of  New  York,  duly  appointed 
according  to  law,  a  certain  entry,  purporting  to  be  an  entry  of 
the  merchandise  so  as  aforesaid  imported  by  the  said  from 

the  said  port  of  in  the  said  which  said  entry,  so  pro- 

duced and  delivered  as  aforesaid,  was  duly  signed  and  subscribed 
by  him  the  said  in  his  own  proper  handwriting,*  and  the 

said  then  and  there  was  sworn,  and  took  his  corporal  oath, 

before  the  said  in  due  form  of  law,  touching  and  concern- 

ing the  matters  contained  in  the  said  entry,  f  so  as  aforesaid  pro- 
duced and  delivered  by  him  the  said  to  him  the  said 
then  and  there  being  a  deputy  collector  of  the  customs  as  afore- 
said, he  the  said  then  and  there  having  sufficient  and  com- 
petent power  and  authority  to  administer  the  said  oath  to  the 
said  in  that  behalf,  which  said  oath  so  taken  by  him  the 
said  was  required  to  be  taken  by  him  the  said  under 
and  by  virtue  of  an  act  of  congress  of  the  United  States  of 
America,  approved  on  the  first  day  of  March,  in  the  year  one 
thousand  eight  hundred  and  twenty-three,  entitled  "An  act  sup- 
plementary to,  and  to  amend  an  act  entitled '  an  act  to  regulate 
the  collection  of  duties  on  imports  and  tonnage,'  passed  on  the 
second  day  of  March,  seventeen  hundred  and  ninety-nine,  and 
for  other  purposes,"  in  a  matter  and  proceeding  at  the  custom- 
house at  the  said  port  and  district  of  the  city  of  New  York,  on 
the  said  day  of  aforesaid,  it  then  and  there  being 
material  that  a  just  and  true  account  of  all  the  goods,  wares,  and 
merchandise,  so  as  aforesaid  imported  by  him  the  said 
should  be  furnished  to  the  officers  of  the  customs  in  that  behalf, 
at  the  custom-house  in  said  city  of  New  York,  and  should  be 
set  forth  in  said  entry,  so  as  aforesaid  produced  and  delivered  by 
the  said  to  the  said  f  f ,  and  it  being  then  and  there 
material  that  the  said  officers  of  the  customs,  acting  in  that  be- 
half, should  know  and  be  informed  whether  the  said  in  the 
said  entry  had  concealed  or  suppressed  anything  whereby  the 
United  States  might  be  defrauded  of  any  part  of  the  duty  law- 
fully due  on  the  said  goods,  wares,  and  merchandise.  And  the 
jurors  aforesaid,  on  their  oath  aforesaid,  do  further  say,  that  the 
said            then  and  there  being  so  sworn  as  aforesaid,  not  having 
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the  fear  of  God  before  his  eves,  and  being  moved  and  seduced  by 
the  instigation  of  the  devil,  being  so  sworn  as  aforesaid,  did  then 
and  there,  upon  his  oath  aforesaid,  touching  and  concerning  the 
matters  contained  in  the  said  entry,  knowingly  and  willingly 
swear  falsely,  amongst  other  things,  and  make  oath  in  writing 
and  substance,  and  to  the  effect  following,  that  is  to  say,  that  the 
said  entry,  so  then  and  there  delivered  by  him  to  the  collector  of 
New  York  (meaning  thereby  the  entry  so  as  aforesaid  produced 
and  delivered  by  him  the  said  to  the  said  ),  contained 

a  just  and  true  account  of  all  the  goods,  wares,  and  merchan- 
dise imported  by  or  consigned  to  in  .the  called  the 

whereof  was  master,  from  (meaning  thereby 

the  goods,  wares,  and  merchandise  so  as  aforesaid  imported  by 
him  the  said  in  said  and  consigned  to  ),  and 

that  he  the  said  in  the  said  entry  or  invoice,  had  not  con- 

cealed or  suppressed  anything,  whereby  the  United  States  of 
America  might  be  defrauded  of  any  part  of  the  duty  lawfully 
due  on  said  goods,  wares,  and  merchandise  ;  whereas,  in  truth 
and  in  fact,  the  said  entry  did  not  contain  a  just  and  true  ac- 
count of  all  the  goods,  wares,  and  merchandise,  imported  by  him 
the  said  or  consigned  to  in  the  said  called  the 

whereof  said  was  then  and  there  master  as  afore- 

said, but  on  the  contrary  thereof,  the  account  of  the  goods,  wares, 
and  merchandise,  contained  in  the  said  entry,  was  then  and  there 
false,  in  this,  that  in  and  by  the  said  entry,  the  said  goods,  wares, 
and  merchandise  are  and  were  set  forth  and  represented  to  have 
cost  the  importer  thereof,  including  charges,  the  sum  of  {here  in- 
sert the  smn^  in  the  currency  of  the  country  from  whence  the  goods 
were  exported)^  meaning  thereby  so  much  money  of  the  kingdom 
{or  otherwise)  of  when,  in  truth  and  in  fact,  the  said  goods, 

wares,  and  merchandise,  cost  the  importer  thereof,  including 
charges,  a  much  greater  and  larger  sum  and  price  than  the  said 
sum  of  of  the  currency  aforesaid ;  and   whereas  also,  in 

truth  and  in  fact,  he  the  said  in  the  said  entry,  had  con- 

cealed and  suppressed  the  true  and  actual  cost  and  value  of  said 
goods,  wares,  and  merchandise,  with  intent  thereby  to  defraud 
the  said  United  States  of  America  of  some  part  of  the  duty 
lawfully  due  and  chargeable  on  said  goods,  wares,  and  mer- 
chandise, and  whereby  the  said  United  States  were  defrauded 
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of  a  large  part  of  the  duty  lawfully  chargoahle  on  said  gofxls, 
wares,  and  merchandise.  And  so  the  jurors,  etc.,  do  say,  that  the 
said  did  on  the  said  day  of  in  the  year,  etc.,  in 

the  matter  and  proceeding  aforesaid,  at  the  custom-house  in  the 
said  city  of  New  York,  take  tiie  said  oath  before  the  said 
he  the  said  tiien  and  there  being  a  dei)Uty  collector  of  the 

customs  as  aforesaid,  having  competent  autiiority  to  administer 
such  oath  to  the  said  as  aforesaid,  when  an  oath  was  re- 

quired to  be  taken  under  and  by  virtue  of  a  law  of  the  United 
States  of  America,  and  under  and  by  virtue  of  tlie  revenue  laws 
of  the  said  United  States,  and  upon  the  taking  of  said  oatii,  by 
him  the  said  as  aforesaid,  he  tlie  said  did  then  and 

there  knowinglJy^  and  willingly  swear  falsely,  in  manner  and  form 
aforesaid,  in  a  matter  and  proceeding  when  the  aforesaid  oath 
was  required,  b}'  a  law  of  the  United  States  of  America,  to  be 
taken  by  the  said  and  was  then  and  there  guilty  of  perjury, 

against,  etc.,  and  against, etc.     {Conclude  as  in  book  1,  chapter  3.) 

Second  count.     Same  as  first  doivn  to  *,  at  which  insert: 

and  that  the  said  did  also  tlien  and  there,  at  the  time  of 

producing  and  delivering  the  said  entry  as  aforesaid,  pi-oduce 
and  deliver  to  the  said  being  then  and  there  a  dejiuty  col- 

lector of  the  customs  as  aforesaid,  duly  appointed  according  to 
law,  a  certain  invoice,  purporting  to  be  an  invoice  of  the  goods, 
wares,  and   merchandise  so  as  aforesaid  imported  by  the  said 
in  the  said  called  the  from  the  said  port  of 

and  included  in  the  entry  then  and  there  as  aforesaid 
jtroduced  and  delivered  by  the  said  to  the  said  and 

the  said  was  then  and  tliere  in  due  manner  sworn,  and 

took  his  oath  before  the  said  in  due  form  of  law,  touching 

and  concerning  the  matters  contained  in  the  said  entry  and  in- 
voice, f  (Acre  insert  as  much  of  first  count  as  intervenes  between^ 
and\\)',  and  it  being  then  and  there  also  material,  that  a  just 
and  faithful  account  of  the  actual  cost  of  the  said  goods,  wares, 
and  merchandise,  of  all  charges  thereon,  including  charges  of 
purchasing,  carriage,  bleaching,  dyeing,  dressing,  finishing,  j)ut- 
ting  up  and  packing,  and  no  other  discount,  drawback,  or 
bounty,  but  such  as  had  been  actuall}^  allowed  on  the  same, 
siiould  be  furnished  to  the  officers  of  the  customs,  acting  in  that 
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behalf,  at  the  custom-house  in  the  said  city  of  New  York,  and 
set  forth  in  said  invoice,  so  as  aforesaid  produced  by  him  the  said 
and  it  being  also  tlien  and  there  material,  that  the  offi- 
cers of  tlie  customs  acting  in  that  behalf  should  know  and  l^e 
informed,  whether   he   the  said  knew  or  believed  in  the 

existence  of  any  invoice  of  the  said  goods,  wares,  and  merchan- 
dise, other  than  the  invoice  so  as  aforesaid  produced  and  deliv- 
ered by  him  the  said  also  whether  or  not,  the  invoice  so 
then  and  there  produced  and  delivered  by  him  the  said 
was  then  and  there  in  the  state  in  which  he  the  said  Lad 
actually  received  the  same,  and  it  being  also  then  and  there 
material,  that  the  said  officers  of  the  customs,  acting  in  that 
behalf,  should  then  and  there  know  and  be  informed,  whether 
or  not,  he  the  said  in  the  said  entry,  or  the  said  invoice, 
had  concealed  or  suppressed  anything  whereby  the  United  States 
of  America  might  be  defrauded  of  -duy  part  of  the  duty  lawfully 
due  on  the  said  goods,  wares,  and  merchandise;  and  that  the 
said  not  having  the  fear  of  God  before  his  eyes,  but  being 
moved  and  seduced  by  the  instigation  of  the  devil,  then  and 
there  being  so  sworn  as  aforesaid,  did  upon  his  oath,  touching 
and  concerning  the  matters  contained  in  the  said  entry  and  in- 
voice, knowingly  and  wiHingly(<7)  swear  falsely,  and  make  oath 
in  writing,  in  substance  and  to  the  effect  following,  that  is  to 
say,  that  the  entry  then  delivered  by  him  to  the  collector  of 
New  York  (meaning  thereby  the  entry  so  as  aforesaid  produced 
and  delivered  by  him  the  said  to  the  said  ),  C(mtained 
a  just  and  true  account  of  all  the  goods,  wares,  and  merchandise 
imported  by  or  consigned  to  in  the  called  the 
whereof  was  then  and  there  master,  from  (meaning 
thereby  the  goods,  wares,  and  merchandise  so  as  aforesaid  im- 
ported liy  him  tlie  said  in  said  called  the  and 
consigned  to  ),  and  that  the  said  invoice,  so  then  and 
tljere  as  aforesaid  produced  by  him  the  said  contained  a 
just  and  faithful  account  of  the  actual  cost  of  the  said  goods, 
wares,  and  merchandise,  of  all  charges  thereon,  including  charges 
of  ](urchasing,  carriages,  bleaching,  dyeing,  dressing,  Hnishing, 
})Utting   up  and  packing,  and    no  other  discount,  drawback,  or 

(7)   "  Kiiowiiifilv  ami  willingl)"  lire  terms  used  liy  tlie  net  of  I^Iarch  3,  1825. 
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bounty  but  such  as  had  been  actually  allowerl  on  the  same,  and 
also  that  he  tlie  said  did  not  know  or  believe  in  the  ex- 

istence of  any  invoice,  other  than  tliat  so  as  aforesaid  then  and 
there  produced   by  him   the  said  and   that   the  said   in- 

voice, so  then  aJid  there  jiroduced  and  delivered,  was  in  the 
state  in    which    he  the  said  had   actually   received  the 

same,  and   also  that  he  the  said  had    not  in   the    said 

entry  or  invoice  concealed  or  suppressed  anything,  wdiereby 
the  United  States  of  America  might  be  defrauded  of  any  part 
of  the  duty  lawfully  due  on  the  said  goods,  wares,  and  mer- 
chandise; whereas,  in  truth  and  in  fact,  the  said  entry  so  as 
aforesaid  then  and  there  produced  and  delivered,  did  not 
contain  a  just  and  true  accoujit  of  all  tlie  goods,  wares,  and 
merchandise  imported  by  him  the  said  or  consigned  to 

in  the  said  called  the  whereof  the  said 

was  then  and  there  the  master  as  aforesaid,  but  on  the  contrary 
thereof,  the  account  of  said  goods,  wares,  and  merchandise  con- 
tained in  the  said  entry  was  then  and  there  false,  in  this,  that  iu 
and  by  the  said  entry,  the  said  goods,  wares,  and  merchandise 
are,  and  were  set  forth  and  represented  to  have  cost  the  importer 
thereof,  including  commissions  and  charges,  the  sum  of  [here 
insert  the  sum,  in  the  currency  of  the  country  from  whence  the  yoods 
were  exported)^  meaning  thereby  so  much  of  the  currency  of  the 
kingdom  of  {or  otherwise),  wdien,  in  truth  and  in  fact,  the 

said  goods,  wares,  and  merciiandise  cost  the  ini[)()rter  thereof, 
including  commissions  atid  charges,  a  much  larger  sum  and 
price  than  the  said  sum  of  of  the  currency  aforesaid,  and 

whereas  also,  in  truth  and  in  fact,  the  said  invoice,  so  then  and 
there  as  aforesaid  produced  to  the  said  did  not  contain  a 

just  and  faithful  account  of  the  actual  cost  of  the  said  goods, 
wares,  and  merchandise,  of  all  charges  thereon,  including  charges 
of  purchasing,  carriages,  bleaching,  dyeing,  dressing,  finishing, 
putting  up  and  packing,  and  no  other  discount,  drawback,  or 
bounty  but  such  as  had  been  actually  allowed  on  the  same,  but 
on  the  contrary  thereof,  the  account  of  the  actual  cost  of  the 
said  goods,  wares,  and  merchandise,  of  all  charges  thereon,  in- 
cluding charges  of  purchasing,  carriages,  bleaching,  dyeing, 
dressing,  finishing,  putting  up  and  packing,  and  no  other  dis- 
count, drawback,  or   bounty  but   such    as    had    been   actually 
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allowed  on  the  same,  was  set  forth  and  represented  in  the  said 
invoice,  to  be  tlie  sum  of  (meaning  tliereby  so  much  cur- 

rency of  the  of  ),  when,  in  truth   and  in  fact,  the 

actual  cost  of  the  said  goods,  wares,  and  merchandise,  and  of 
all  charges  thereon,  including  charges  of  purchasing,  carriages, 
bleaching,  dyeing,  dressing,  finishing,  putting  up  and  packing, 
and  no  other  discount,  drawback,  or  bounty  but  such  as  had  been 
actually  allowed  on  the  same,  was  a  different  and  much  larger 
sum  than  the  said  sum  of  of  the  currency  aforesaid,  so 

contained  in  the  said  invoice.  And  whereas  also,  in  truth  and 
in  fact,  he  the  said  then  and  there  well  knew  and  believed 

in  the  existence  of  an  invoice  of  said  goods,  wares,  and  mer- 
chandise, other  and  greatly  different  from  the  said  invoice  so  as 
aforesaid  then  and   there  produced   by  him  the  said  in 

which  said  otlier  invoice,  the  said  goods,  wares,  and  merchandise 
were  set  forth  and  represented  to  have  cost  a  much  larger  sum 
and  price  than  was  expressed  in  the  said  invoice  so  as  aforesaid 
then  and  there  produced  and  delivered  by  him  the  said  to 

the  said  and  wliereas  also,  in  truth  and  in  fact,  the  said 

invoice  so  tlien  and  tliere  produced  as  aforesaid,  was  not  then 
and  there  in  the  state  in  which  the  same  had  been  actually 
received  by  him  the  said  but  on  the  contrary  thereof,  the 

said  invoice  so  then  and  there  produced  as  aforesaid,  had,  after 
the  receipt  of  the  paper  on  which  the  said  invoice  was  written, 
been  greatly  and  materially  altered  and  written  upon  by  him 
the  said  and  whereas  also,  in  truth  and  in  fact,  lie  the  said 

in  the  said  entry  and  invoice,  had  concealed  and  suppressed 
the  true  and  actual  cost  and  value  of  the  said  goods,  wares,  and 
niercliandise,  witli  intent  thereby  to  defraud  the  United  States 
of  Amei'ica  of  s^ome  jiart  of  the  duties  lawfully  duo  on  the  said 
goods,  wares,  and  merchandise.  And  so  the  jurors  aforesaid,  on 
tlieir  oath  aforesaid,  do  say,  that  the  saitl  on  the  said 

day  of  in  the  year,  etc.,  before  a  deputy  collector  of 

the  customs,  at  the  said  port  and  district  of  the  city  of  New 
York,  duly  appointed  according  to  law,  he  the  said  having 

as  aforesaid  com[)etent  j)ower  and  authority  to  administer  said 
•  oath  to  the  said  did  upon  taking  the  said  oath  in  a  mat- 

ter and  I'roceeding  at  the  customhouse,  in  the  said  city  of  ^New 
York,  when   an  oath   was   rcfjuircd  to   be  taken   under  and   by 
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virtue  of  a  law  of  the  United  States  of  America,  knowingly 
and  willingly  swear  falsely,  in  manner  and  form  last  aforesaid, 
and  did  then  and  there  commit  wilful  and  corrupt  perjury, 
against,  etc.,  and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

Last  count. 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further 
present  that  the  southern  district  of  New  York,  in  the  second 
circuit,  is  the  district  and  circuit  in  which  the  said  offences 
were  committed,  and  in  which  the  said  was  iirst  appre- 

hended for  the  said  offences  (or  as  the  case  may  be  ;  see  ante,  17, 
18,  181  71.,  239  n.). 

(580)  In  justifying  to  bail  for  a  party  after  indictment  found, 

etc.{r) 

That  heretofore,  to  wit,  on,  etc.,  one  (the  person  bailed)  was 
duly  committed  for  trial  to  a  prison  in  the  city  of  in  the 

southern  district  of  New  York  aforesaid,  for  a  certain  felony 
{or  otherwise),  by  him  the  said  before  that  time  alleged  to 

liave  been  committed  against  the  said  United  States. 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further 
present,  that  at  an  additional  session  {or  otherwise)  of  the  district 
court  of  the  United  States  of  America,  for  the  southern  district 
of  New  York,  begun  and  held  at  the  city  of  New  York,  within 
and  for  the  district  aforesaid,  on,  etc.,  the  grand  inquest  of  the 
United  States  of  America,  within  and  for  the  district  aforesaid, 
found  a  true  bill  of  indictment  against  the  said  (the  first  men- 
tioned party),  for  having,  on,  etc.  {state  p)articularly  the  offence  or 
offences). 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further 
present,  that  the  said  was  duly  arraigned  before  the  said 

district  court,  and  that  he  pleaded  not  guilty  to  the  said  bill  of 
indictment  so  found  as  aforesaid. 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further 
present,  that  on  application  of  the  said  the  said  district 

court  did  thereupon  order  the  said  to  find  sufficient  bail  in 

the   sum   of  dollars,  with  or  more  sureties  for  his 

(r)  This  form  was  prepared  in  the  office  of  ]Mr.  B.  F.  Butler,  United  States 
district  attorney  for  New  York  ;  afterwards  attornev-general  of  tlie  United  States. 
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appearance  in   tlie  said  district  court,  to  answer  to  the  said  in- 
dictment, and  that  in  default  of  finding  such  bail  the  said 
should  stand  committed  for  trial  upon  said  indictment. 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further 
preseut,  that  after  the  making  of  the  order  last  aforesaid,  the 
said  district  court  was  adjourned  until  the  of  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  then  to 

be  holden  at  the  said  city  of  Xew  York,  in  and  for  the  said 
southern  district  of  Xew  York. 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further 
present,  that  after  the  adjournment  of  the  said  district  court  as 
last  aforesaid,  one  of   the  in  the  district  aforesaid, 

on,  etc.,  came  before  and  then  and  there  offered  him- 

self to  be  and  become  one  of  the  bail  for  the  said  (he  the 

said  then    and    there    being    one    of   the   commissioners 

duly  appointed  by  the  circuit  court  of  the  United  States  of 
America  for  the  southern  district  (^f  Xew  York,  to  take  ac- 
knowledgments of  bail  and  affidavits,  and  also  to  take  deposi- 
tions of  witnesses  in  civil  causes  depending  in  the  courts  of 
the  United  States,  pursuant  to  the  provisions  of  the  act  of  con- 
gress in  that  behalf),  that  he  the  said  should  personally 
appear  in  the  said  district  court  of  the  United  States,  on  the 
said  of  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  at  o'clock  in  the  forenoon  of  that  day, 
then  and  there  to  answer  all  such  matters  and  things  as  should 
be  objected  against  him  tlie  said  and  not  depart  the  said 
court  without  leave,  and  thereupon  the  said  was  then  and 
there,  at  the  said  city  of  New  York,  on  the  said  day  of 
in  due  manner  sworn  by  the  said  f  and  did  make 
affidavit  in  writing,  and  take  his  cor[)oral  oath  upon  tlie  holy 
gospel  of  God,  before  the  said  (the  commissioner),  touching 
and  concerning  the  matters  contained  in  his  said  affidavit  (he 
the  said  then  and  tliere  having  sufficient  and  competent 
authority  to  administer  an  oath  to  the  said  on  that  behalf) ; 
and  the  said  being  so  sworn  as  aforesaid,  then  and  there, 
on,  etc.,  at,  etc.,  to  j)revent  the  said  from  knowing  the  true 
circumstances  and  prf)[)erty  of  him  the  said  did,  upon  his 
corporal  oatii  concerning  the  matters  contained  in  the  said  a(Ti- 
davit,  in  writing,  before  the  said             (he  the  said  then 
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and  tlierehavins:  sufficient  and  competent  authority  to  administer 
an  oath  to  tlie  said  on  that  Ijehalf),  then  and  there  wilful!}', 

corrui)tly,  and  kno\vin<>;ly,  by  his  own  act  and  consent,  commit 
perjury  upon  his  oath  aforesaid,  in  swearing  to  the  said  affiihivit 
in  writing  (amongst  other  things),  in  substance  and  to  the  effect 
following,  that  is  to  say,  that  he  the  said  (at  the  time  of  tak- 
ing the  said  oath  and  making  the  said  affidavit  in  writing  mean- 
ing), was  worth  the  sum  of  dollars,  over  and  above  all  his 
the  said  just  debts  and  liabilities.  Whereas,  in  truth  and 
in  fact,  at  the  time  of  taking  the  said  oath  and  making  the  said 
affidavit  in  writing,  he  the  said  was  not  worth  the  sum  of 
dollars  over  and  above  all  his  the  said  just  debts  and 
liabilities. 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further 
present,  that  it  then  and  there,  became  necessary  and  material 
that    the  said  (the  commissioner)  should   know  whether 

the  said  was,  at  the  time  of  taking  the  said  oath  and  mak- 

ing the  said  affidavit  in  writing,  worth  the  sum  of  dollars, 

over  and  above  all  his  the  said  just  debts  and  liabilities. 

And  so  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  say, 
that  the  said  on,  etc.,  before  the  said  (he  the  said 

then  and  there  having  such  sufficient  and  competent 
authority  as  aforesaid),  ff  upon  his  oath  aforesaid,  by  his  own 
act  and  consent,  and  of  his  own  most  wicked  and  corrupt  mind, 
in  a  matter  depending  in  the  said  district  court  of  the  United 
States,  did  wilfully  and  corruptly  commit  perjury,  against,  etc., 
and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

Second  count. 

That  the  said  heretofore,  on,  etc.,  at,  etc.,  came  before 

(the  commissioner),  and  then  and  there  ottered  himself  to 
be  and  become  one  of  the  bail  for  one  he  the  said 

then  and  there  being  in  prison  in  in  the  southern  district 

of  New  York  aforesaid,  charged  with  a  crime  before  that  time 
committed  against  the  United  States  of  America,  by  him  the 
said  (the  party  bailed),  in  [state  the  offence  or  offences  with 

which  he  stood  charged)^  (he  the  said  (the  commissioner), 

then  and  there  having  competent  authority  from  the  said  circuit 
court  of  the  United  States  to  take  bail  in  that  behalf),  that  the 
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said  (the  party  bailed)  sliould  personally  appear  in  the  said 

district  court  of  the  United  States,  on,  etc.,  at  o'clock  in 

the  forenoon  of  that  day,  and  then  and  there  answer  all  sucii 
matters  and  things  as  should  be  objected  against  him  the  said 

and  not  depart  the  said  court  without  leave,  and  there- 
upon the  said  (the  bail)  was  then  and   there  on  the  said 

day  of  at  the  said  city  of  New  York,  in  due  manner 

sworn  by  the  said  *  to  raake  true  answer  to  all  such  ques- 

tions as  should  be  demanded  of  him  the  said  touching  the 

sufficiency  as  bail  for  the  said  (he  the  said  having 

then  and  there  sufficient  and  competent  authority  to  administer 
such  oath  to  the  said  ). 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further 
present,  that  the  said  so  being  sworn  as  aforesaid,  then 

and  there,  to  wit,  on,  etc.,  at,  etc.,  before  the  said  was  in- 

terrogated concerning  the  circumstances  and  property  of  him  the 
said  and  thereupon  he  the  said  not  having  the  fear 

of  God  before  his  eyes,  etc.,  and  to  prevent  the  said  from 

knowing  the  true  circumstances  and  property  of  him  the  said 

on  the  said,  etc.,  at,  etc.,  wilfully,  corruptly,  knowingly, 
and  willingly,  by  his  own  act  and  consent  upon  his  corporal 
oath,  did  swear  falsely,  and  make  affidavit  in  writing  before  the 
said  (he  the  said  then  and  there  having  sufficient 

and  competent  authority  to  administer  such  oath  to  the  said 

)  in  a  proceeding  where  an  oath  was  required  to  be  taken 
by  him  the  said  under   the  laws  of  the  United    States 

(amongst  other  things),  in  substance  and  to  the  effect  following, 
that  is  to  say,  that  he  the  said  (at  the  time  of  taking  the 

said  oath  and  making  the  said  affidavit  meaning),  was  worth 
the  sum  of  dollars,  over  and  above  all  his  (the  said 

meaning)  just  debts  and  liabilities;  whereas,  in  truth  and  in 
fact,  at  the  time  of  taking  the  said  oath  and  making  the  said 
affidavit  in  writing,  he  the  said  was  not  worth  the  sum  of 

dollars  over  and  above  all  his  (the  said  meaning) 

just  debts  and  liabilities. 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further 

present,  that  it  then  and  there  became  nocessjiry  and  material 

that  the  said  should  know  whether  the  said  was,  at 

the  time  of  taking  the  said  oath  and  making  the  said  affidavit 
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ill  writinor,  worth  the  sum  of  dollars  over  and  above  all 

his  the  said  just  debts  and  liabilities. 

And  80  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  say, 
that  the  said  on,  etc.,  at,  etc.,  before  the  said  (he 

the  said  then  and  there  having  sufficient  and  competent 

authority  to  administer  such  oath  to  the  said  ),  upon  his 

oath  aforesaid,  wilfully,  corruptly,  knowingly,  and  willingly, 
did  make  affidavit  in  writing,  and  swear  falsely  in  regard  to 
material  facts  in  a  proceeding  before  the  said  wherein  an 

oath  was  required  to  be  taken  by  him  the  said  under  the 

laws  of  the  United  States,  and  did  commit  wilful  and  corrupt 
perjury,  against,  etc.     (^Conclude  as  in  book  1,  chapter  3.) 

Third  count.  Same  as  second  count  down  to  *,  then  proceed  to  intro- 
duce so  much  of  first  count  as  is  contained  between  f  (^nd  ff, 
aiui  conclude : 

upon  his  oath  aforesaid,  knowingly  and  willingly  did  make  affi- 
davit in  writing,  and  swear  falsely  in  regard  to  material  facts  in 
a  proceeding  before  the  said  where  an  oath  w^as  required 

to  be  taken  by  him  the  said  under  the  laws  of  the  United 

States,  and  did  commit  wilful  and  corrupt  perjury,  against,  etc., 
and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

Fourth  count. 

That  the  said  wickedly  and  corruptly  intending  to  pre- 

vent the  due  course  of  justice,  on,  etc.,  at,  etc.,  in  his  own  proper 
person  came  before  a  commissioner  of  the  circuit  and 

district  courts  of  the  United  States  of  America  for  the  southern 
district  of  New  York,  duly  appointed  according  to  law,  and 
having  competent  power  and  authority  to  administer  oaths  and 
take  the  recognizance  of  bail  in  criminal  cases  pending  in  the  said 
courts,  except  in  cases  where  the  punishment  is  death,  and  then 
and  there  before  the  said  offered  to  be  and  become  one  of 

the  bail  for  the  appearance  in  the  said  district  court  of  one 
against  whom  an  indictment  for  [state  the  offence  for 
which  he  stood  charged)^  was  then  and  there  pending  in  the  said 
district  court  of  the  United  States,  on  which  said  indictment 
he  the  said  stood  committed  and  charged,  and  upon  which 

said  indictment  the  said  district  court  had,  before  the  said 
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day  of, etc.,  made  an  order  that  the  said  might  be  admitted 

to  bail  in  the  sum  of  doHars,  with  or  more  sureties ; 

and  so  being  there  on  the  said  day  of  in  the  year 

hist  aforesaid,  before  the  said  commissioner  as  aforesaid, 

and  offering  to  be  and  become  one  of  the  bail  of  the  said 
it  was,  and  became  then  and  there  material  that  the  said 
commissioner  as  aforesaid,  should  know  and  be  informed  whether 
he  the  said  was  worth  the  sum  of  dollars,  over  and 

above  all  his  just  debts  and  liabilities,  and  that  thereupon,  then 
and  there,  he  the  said  was  in  due  manner  sworn,  and  did 

take  his  corporal  oath  on  the  holy  gospel  of  God,  before  the  said 
(he  the  said  then   and  there  having  a  competent 

authority  to  administer  an  oath  to  said  in  that  behalf), 

touching  his   sufficiency  as  one  of   the   bail  of  said  and 

being  so  sworn,  he  the  said  not  having  the  fear  of  God 

before  his  eyes,  but  being  moved  and  seduced  by  the  instigation 
of  the  devil,  did  wilfully,  corruptly,  and  falsely  swear  and  make 
his**  affidavit  in  writing  (amongst  other  things),  in  substance 
and  to  the  effect  following,  that  is  to  say,  that  he  (the  said 
meaning)  was  worth  the  sum  of  dollars,  over  and  above 

all  his  the  said  just  debts  and  liabilities,  whereas,  in  truth 

and  in  fact,  he  the  said  at  the  time  he  so  swore  and  made 

the  said  affidavit,  was  not  worth  the  sum  of  dollars,  over 

and    above    his    the   said  just   debts   and   liabilities,  and 

whereas,  in  truth  and  in  fact,  he  the  said  at  the  time  he 

80  swore  and  made  the  said  affidavit,  was  not  worth  any  sum 
of  money  whatever  {or  as  the  case  may  6e),  over  and  above  his 
just  debts  ai.d  liabilities. 

And  so  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  say, 
that  the  said,  etc.     (^Conclude  as  before.) 

Fifth  count.    Same  as  fourth  count  down  to  **,  and  then  proceed  : 

f  deposition  in  writing  pursuant  to  the  laws  of  the  United  States 
of  America  (amongst  other  things),  in  substance  and  to  the  effect 
following,  that  is  to  say,  that  he  (the  said  meaning)  was 

worth  the  sum  of  dollars,  over  and  above  all  his  (the  said 

meaning)  just  debts  and  liabilities,  whereas,  in  truth  and 
in  fact,  he  the  said  at  the  time  he  so  swore  and  made  the 

said  deposition  in  writing,  was  not  worth  the  sum  of  dollars, 
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over  and  above  all  his  the  said  just  debts  and  lialjilities, 

and  whereas,  in  truth  and  in  fact,  he  the  said  at  the  time 

lie  so  swore  and  made  his  said  deposition  in  writing,  was  not 
worth  any  sum  of  money  whatever  (J.f  such  is  the  case),  over  and 
above  his  just  debts  and  lial)ilities. 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  say,  that, 
etc.,  on,  etc.,  before  the  said  so  as  aforesaid  having  a  compe- 

tent autliority  to  administer  the  said  oath  to  the  said  did 

wilfully  and  corruptly  commit  perjury  in  manner  and  form  last 
aforesaid,  against,  etc.,  and  against,  etc.  {Conclude  as  in  book  1, 
chapter  3.) 

And   the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further 

present,  that  the  southern  district  of  New  York  is  the  district 

in  which  the  said  ofience  was  committed,  and  in  which  the  said 

was  tirst  appreliended  for  the  said  offence.     {See  17,  18, 

181  n.,  232  n.) 

(580a)  Another  fonn  for  same  {in  substance). 

That  at,  etc.,  on,  etc.,  M.  R.  was  brought  before  the,  etc., 
court  of,  etc.,  on  a  complaint  for  larceny,  and  ordered  to  recog- 
nize with  sufficient  sureties 'for  her  appearance  to  answer  thereto, 
and  failing  so  to  recognize  was  committed  to  jail;  that  after- 
wards, on  the  same  day,  "at,  etc.,  before  J.  G.  L.,  the  said  L. 
being  then  and  there  a  commissioner  within  and  for  said  county, 
etc.,  legally  authorized  and  dulj'  qualified  to  take  bail  in  crimi- 
nal cases  in  said  county,"  this  defendant,  W.  C,  "offered  him- 
self as  bail  and  surety  for  the  aforesaid  M.  R.  ;  that  the  said  C. 
was  then  and  there  lawfully  required  by  said  commissioner, 
pursuant  to  the  course  and  practice  of  taking  and  approving 
bail,  to  make  a  written  statement  of  his,  said  C.'s,  circumstances 
and  property,  the  same  being  material  to  aid  said  commissioner 
in  determining  whether  he  would  and  sliould  take  and  approve 
said  C.  as  such  bail  and  surety;  and  that  said  C.  did  then  and 
there,  in  pursuance  of  said  requirement,  make  said  written 
statement,  and  being  then  and  there  duly  sworn  did  then  and 
there  falsely,  knowingly,  and  corruptly  depose  and  swear  in 
and  by  said  written  statement  as  follows,  that  is  to  say :  'I, 
W.  C,  of  (etc.),  swear  and  say,  that  I  (meaning  said  C.)  am  the 
owner  of  two  dwellingdiouses  and    land    in    (etc.),  and    they 
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(meaning  said  dwelling-houses  and  land)  are  worth  not  less  than 
ten  thousand  dollars;  and  I  (meaning  said  C.)  am  also  the 
owner  of  two  dwelling-houses  and  the  land  in'  (etc.);  whereas, 
in  truth  and  in  fact,  the  said  W.  C.  was  not  then  and  there  the 
owner  of  any  house  or  houses  in,  etc.,  and  was  not  then  and 
there  the  owner  of  any  house  or  houses,  or  of  any  land  in,  etc., 
as  the  said  C,  at  the  time  he  so  deposed  and  swore  as  aforesaid, 
then  and  there  well  knew,"  whereby  he  did  wilfully  and  know- 
ingly commit  wicked  ai\d  wilful  perjury,  against,  etc.(5)  (Co?i- 
clude  as  in  hook  1,  chapter  3.) 

(5806)  Another  fo7in  for  same. 

The  jurors  for,  etc.,  on  their  oath  present,  that  on,  etc.,  at, 
etc.,  one  J.  B.  was  lawfully  api)rehended  and  arrested  upon  the 
charge  and  oftence  of  being  a  common  night-walker,  theretofore 
and  then  committed  by  her,  said  B.,  in  said,  etc.,  and  in  a  con- 
venient places,  to  wit,  the  station  liouse,  situated,  etc.,  duly  and 
legally  kept  in  custody  upon  the  charge  aforesaid  ;  that  on,  etc., 
and  while  said  B.  was  held  in  custody  in  said  station-house  upon 
the  charge  aforesaid,  said  B.  made  due  application  to  C.  A.  B., 
bail  commissioner  within  and  for  said  county,  legally  authorized 
and  duly  qualitied  to  take  bail  in  criminal  cases  in  said  county, 
to  be  admitted  to  bail ;  that  upon  due  hearing  and  examination 
it  then  and  there  appeared  to  said  C.  A.  B.,  as  such  commissioner, 
that  the  ^L  court  of,  etc.,  had  jurisdiction  of  the  charge  and 
ottenee  uf)on  which  said  B.  had  been  so  arrested  and  appre- 
hended as  aforesaid,  and  of  the  person  of  said  B. ;  and  said  B. 
was  lawfully  ordered  by  said  C.  A.  B.,as  such  commissioner,  to 
recognize  with  surety  in  the  sum  of  two  hundred  dollars,  per- 
sonally to  apjiear  before  the,  etc.,  court  of,  etc.,  then  next  to  be 
holden,  etc.,  for  the  transaction  of  criminal  business,  on,  etc., 
there  to  answer  to  the  charge  aforesaid,  and  also  in  like  manner 
personally  to  appear  at  any  subsequent  time  or  term  of  said 
court,  to  which  the  consideration  of  said  charge  might  by  said 

(.<))  It  was  held  tliat  tliis  iiKilctincnt  suflTiciciitly  cliarjicd  the  siiltstaiitivo  facts 
that  coiistitutc  |)i'rjiirv,  aii<l  tliat  there  was  no  variance  if  tlie  original  of  thi'  state- 
ment oH'cretl  in  prof)f  on  tlie  trial  hears  his  siyiiatnre  ;  nor  was  it  material  whether 
he  had  otiier  property,  or  whether  he  wus  aeeepted  as  bail.  Com.  v.  Caul,  105 
Mass.  582. 

28 


PERJURY.  (5806) 

court  be  continued,  if  not  ]>reviously  surrendered  or  di8cliar<Ji;ed  ; 
and  so  from  time  to  time  and  term  to  term  until  the  tinal  de- 
cree, sentence,  or  order  of  said  court  thereon,  and  to  abide  such 
tinal  decree,  sentence,  or  order  of  said  court  thereon,  and  not  to 
depart  without  leave;  that  thereafter,  to  wit,  on,  etc.,  and  be- 
fore the  expiration  of  twenty-four  hours  from  the  time  when 
said  B.  was  so  arrested  upon  the  charsje  and  offence  as  aforesaid, 
at,  etc.,  before  said  C.  A.  B.,  commissioner  as  aforesaid  within 
and  for  said  county  of,  etc.,  legally  authorized  and  duly  qualified 
to  take  bail  in  criminal  cases  in  said  county,  one  J.  L.  S.  of,  etc., 
offered  himself  as  bail  and  surety  for  said  B.,  as  required  by  said 
order;  that  said  S.  was  then  and  there  lawfully  required  by 
said  commissioner  pursuant  to  the  course  and  practice  of  taking 
and  approving  bail,  to  make  a  written  statement  under  oath  of 
his,  said  S.'s,  circumstances  and  property,  the  same  being  material 
to  aid  said  commissioner  in  determining  whether  he  would  and 
should  take  and  approve  said  S.  as  such  bail  and  surety  ;  that 
said  S.,  being  then  and  there  duly  sworn  by  said  commissioner 
to  the  requirement  aforesaid,  did  then  and  there,  in  pursuance 
of  said  requirement,  make  said  statement,  and  did  then  and  there, 
being  so  sworn  as  aforesaid,  falsely,  wilfully,  knowingly,  and 
corruptly  say,  depose,  and  swear,  in  and  by  said  written  state- 
ment, as  follows,  that  is  tosay  :  "  Commonwealth  of  Massachusetts, 
Suffolk,  88.  Before  C.  A.  B.,  commissioner  to  take  bail  in  crimi- 
nal cases  in  said  county,  I,  J.  L.  S.  of,  etc.,  offer  myself  as  surety 
in  the  sum  of  two  hundred  dollars  for  J.  B.  And  I  on  oath 
depose  and  say,  that  I  am  more  than  twenty  oije  years  of  age; 
that  I  reside  in  C,  in,  etc.,  that  my  residence  is  situated  on,  etc., 
and  is  numbered,  etc.,  on  said  street,  and  that  I  have  personal 
estate  in  said  C,  that  its  value  is  not  less  than  two  thousand 
dollars,  that  it  consists  of  five  horses  and  divers  carriages  and 
harnesses,  three  of  said  horses  being  kept  by  me  in  a  stable  ad- 
joining n)y  said  residence,  etc.,  and  two  of  said  horses  being  kept 
at  a  stable  in,  etc.,  all  in  said  C,  and  that  it  is  subject  to  no  in- 
cumbrance, and  that  the  amount  of  my  debts  and  liabilities  of 
every  kind,  absolute  and  conditional,  does  not  exceed  one  hun- 
dred dollars,  and  that  there  are  no  unsatisfied  judgments  or  ex- 
ecutions standing  against  me,  and  that  I  am  under  no  recogni- 
zance; that   my  credit  is  good,  and   that  I  am  worth   in  good 
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pro])erty,  not  less  than  two  tlionsand  dollars  over  and  above  all 
debts,  liabilities,  and  lawful  claims  against  me,  and  all  liens, 
incumbrances  and  lawful  claims  upon  my  property,  J.  L.  S." 
"Whereas,  in  truth  and  in  fact,  said  S.  did  not  then  have  personal 
estate  in  said  C.  of  the  value  of  not  less  than  two  thousand 
dollars,  consisting  of  five  horses  and  divers  carriages  and  har- 
nesses, and  did  not  then  and  there  own  three  horses,  then  being 
kept  by  him  in  u  stable  adjoining  said  residence,  and  did  not 
then  keep  any  horse  in  a  stable  adjoining  said  residence,  and  did 
not  then  keep  or  own  any  horses  in  any  stable  on,  etc.,  in  said  C, 
and  was  not  worth  in  good  property  not  less  than  two  thousand 
dollars;  all  of  which  he,  said  S.,  at  the  time  when  he  so  deposed 
and  swore  as  aforesaid,  then  and  there  well  knew.  And  so  the 
jurors  aforesaid,  on  their  oath  aforesaid,  do  present  and  say,  that 
said  J.  L.  S.,  on,  etc.,  before  said  C.  A.  B.,  then  and  there  having 
such  power  and  authority  as  aforesaid,  in  manner  and  form 
aforesaid,  did  knowingly  and  wilfully  commit  wicked  and  wil- 
ful perjury;  against  the  peace,  etc.(^)  {Conclude  as  in  book  1, 
chapter  3.) 

(oil)  la  giving  evidence  on  the  trial  of  an  issue  on  an  indictment 

for  perjury. {u) 

That  at  the  supreme  judicial  court  of  the  said  commonwealth, 
begun  and  holden  at  B.,  within  and  for  the  county  of  S.,on  the 
first  Tuesday  of  Xovember,  on,  etc.,  before  I.  P.,  Esq.,  then  chief 
justice  ot  the  said  court,  a  certain  issue,  in  due  manner  joined 
in  the  said  court,  between  the  commonwealth  aforesaid  and  one 
C.  D.,  upon  a  certain  indictment  then  depending  against  the 
said  C.  D.,  for  wilful  and  corrupt  perjury,  came  on  to  be  tried, 
and  was  then  and  there,  in  due  form  of  law,  tried  by  a  certain 
jury  of  the  country,  in  due  manner  returned,  empanelled,  and 
sworn  for  that  {)ur})Ose;  and  that  at  and  upon  the  trial  of  said 
issue,  E.  F.,  late  of  B.,  in  the  county  aforesaid,  laborer,  did  then 
and  there  n])[tear,  and  was  produced  as  a  witness  for  and  on 
behalf  of  the  said  commonwealth,  and  against  the  said  C.  D., 
u[ioii  the  trial  of  the  said  issue,  and  the  said  E.  F*  was  then  and 
there  duly  sworn,  as  such  witness  as  aforesaid,  Ijefore  the  said  I. 

(/)  Tliis  indictmciit  was  sustaiiii'ij   in  Com.  r.  Sarj^i'iit,  1  2ft  ^lass.  115. 
(m)  Altered  l)y  Mr.  Davis,  l'reeu(lent.s,  210,  I'rom  2  Chit.  C.  L.  452,  453,  note 
7?  ;   4  Went.  275^  and  6  Went.  yjG. 
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P.,  Esq.,  then  chief  justice  as  aforesaid,  that  the  evidence  which 
he  should  give  to  tlie  court  and  jury,  between  the  said  common- 
wealth and  the  said  C.  1).,  the  defendant,  on  the  issue  then 
depending,  sliould  he  the  truth,  the  whole  truth,  and  nothing 
but  the  truth  (the  said  I.  P.,  Esq.,  as  the  said  chief  justice  of 
said  court,  then  and  there  having  sufficient  and  competent  power 
and  authority  to  administer  the  said  oatli  to  the  said  E.  F.  in 
that  behalf);  and  tiie  said  E.  F.  being  so  sworn  as  aforesaid,  it 
then  and  there,  upon  the  trial  of  the  said  issue,  became  and  was 
a  material  inquiry,  whether  {here  state  the  several  material  ques- 
tions). And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  E.  F.,  maliciously  and  corruiitly 
intending  to  injure  and  aggrieve  the  said  C.  D.,  and  to  cause 
and  procure  iiim  to  be  convicted  of  the  wilful  and  corrupt  per- 
jury whereof  he  then  stood  indicted  as  aforesaid,  and  to  subject 
him  to  the  pains,  penalties,  and  punishments  of  the  laws  of  this 
commonwealth  intiicted  on  persons  convicted  of  that  crime,  and 
being  then  and  there  lawfully  required  to  depose  the  truth  in  a 
proceeding  in  a  course  of  justice,  then  and  there  on  the  trial 
aforesaid  of  the  said  issue,  upon  his  oath  aforesaid,  before  the 
said  I.  P.,  Esq.,  chief  justice  as  aforesaid,  having  such  competent 
authority  to  administer  such  oath  as  aforesaid,  falsely,  wickedly, 
knowingly,  wilfully,  and  corruptly  did  say,  depose,  swear,  and 
give  evidence,  to  the  said  court  and  jury,  amongst  other  things, 
in  substance  and  to  the  eftect  following,  that  is  to  say  {here  set 
out  the  evideyice) ;  whereas,  in  truth  and  in  fact,  the  said  C.  D.  did 
not  {here  assign  the  perjury^  by  negativing  the  false  evidence  given 
by  the  witness).  And  so  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say,  that  the  said  E.  F.  falsely,  wickedly,  wilfully 
and  corruptly,  by  his  own  voluntary  act  and  consent,  and  of  his 
own  wicked  mind  and  disposition,  did  then  and  there,  in  man- 
ner and  form  aforesaid,  commit  wilful  and  corru[)t  perjury; 
against,  etc.,  and  contrary,  etc.     {Conclude  as  in  book  1 ,  chapter  3.) 

(582)  On  a  trial  in  the  Suprem.e  Judinal  Court  of  Massachusetts,  on 

a  civil  action.{v) 

That  heretofore,  to  wit,  at  the  supreme  judicial  court,  begun 
and  holden  at  B.,  within  and  for  the  said  county  of  S.,  on,  etc., 

iv)  Davis's  Free.  211. 
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before  I.  P.,  then  beino;  chief  justice  of  the  same  court,  a  certnin 
issue  duly  joined  in  the  said  court,  between  one  C.  D.  and  one 
E.  F.,  in  a  certain  plea  of  trespass,  came  on  to  be  tried  in  due 
form  of  law,  and  was  then  and  there  tried  bj^  a  certain  jury  of 
the  countrj^,  duly  summoned,  empanelled,  and  sworn  between 
the  p>arties  aforesaid ;  and  that,  upon  the  said  trial,  G.  H.,  of 
said  B.,  yeoman,  appeared  as  a  witness  on  the  behalf  of  the  said 
E.  F.,  the  defendant,  and  was  duly  sworn,  and  took  his  oath 
before  the  said  I.  P.,  chief  justice  as  aforesaid,  to  speak  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  touching  the 
matters  in  issue  on  the  said  trial  ;  he  the  said  I.  P.,  chief  justice 
as  aforesaid,  havingsufficient  and  competent  power  and  authority 
to  administer  the  said  oath  to  the  said  G.  H.  in  that  behalf;  and 
that  at  and  upon  the  said  trial,  certain  questions  became  and 
were  material,  in  substance  as  follows,  that  is  to  say  {here  state 
the  material  questions),  and  that  the  said  G.  H.,  being  so  sworn  as 
aforesaid,  and  being  then  and  there  lawfully  required  to  depose 
the  truth  in  a  proceeding  in  a  course  of  justice,  at  and  upon  the 
said  trial  at  the  court  aforesaid,  then  and  tliere  fiilsely,  wilfully, 
voluntarily,  and  corruptly  did  say,  depose,  and  swear,  among 
other  things,  in  substance  and  to  the  effect  following,  that  is 
to  say  {here  state  the  evidence  icith  proper  innuendoes);  whereas, 
in  truth  and  in  fact  {here  assign  the  perjury  by  negativing  the 
evidence).  And  so  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  say,  that  the  said  G.  II.,  in  manner  and  form  aforesaid, 
did  commit  wilful  and  corrupt  perjury;  against,  etc.,  and  con- 
trary, etc.     {Conclude  as  in  book  I,  chapter  '6.) 

{5S2a)  Perjurg  committed  at  trial,  English  form.{w) 

That  heretofore,  to  wit,  on,  etc.,  a  certain  action  of  debt  for  a 
certain  debt  and  demand  was  depending  in  the  court  of  our  said 
lady  the  queen,  betore  her  justices  at  Durham,  that  is  to  say,  in 
our  said  lady  the  queen's  court  of  pleas  at  Durham,  wherein 
one  J.  N.  was  plaintiff",  and  one  F.  S.  was  defendant,  and 
wiierein  the  sum  of  money  souglit  to  be  recovered,  and  indorsed 
on  the  writ  of  Hunimons,  did  not  exceed  twenty  pounds  ;  and  that 
heretofore,  U)  wit,  on,  etc.,  at,  etc.,  before  E.  S.,  Esq.,  then  and 

('/•)   K.  V.  Dunn,  1  C.  &  K.  730.     The  defendant  was  convicted  and  sentenced. 
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still  being  sheriff  of  tlie  said  county  of  Durham,  a  certain  issue 
before  tlien  joined  between  tlie  said  J.  oS".  and  F.  S.,  in  the  said 
action,  came  on  to  be  tried  in  due  form  of  law,  and  according  to 
the  form  of  the  statute  in  such  case  made  and  [>rovided,and  w^as 
then  and  there,  by  virtue  and  in  pursuance  of  a  writ  of  our  said 
lady  the  queen,  directed  to  the  said  sheriff' of  the  said  county  of 
Durham  in  that  behalf,  in  due  form  of  law,  and  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  duly  tried 
before  the  said  E.  S.,  Esq.,  so  then  being  such  sheriff*  as  afore- 
said, and  by  a  jury  of  the  said  county  of  Durham,  in  that  behalf 
duly  summoned,  taken,  and  sworn  between  the  parties  afore- 
said. 

And  that  upon  the  said  trial  of  the  said  issue  one  W.  D.,  late 
of  tlie  parish  of  St.  Aswald,  in  the  said  county  of  Durham, 
laborer,  then  and  there  appeared  and  was  produced  as  a  witness 
for  and  on  behalf  of  the  said  F.  S.,  and  was  then  and  there  duly 
sworn  and  took  his  corporal  oath  upon  the  holy  gospel  of  God, 
before  the  said  E.  S.,  so  then  and  there  being  such  sheriff'  as 
aforesaid,  that  the  evidence  which  he,  the  said  W.  D.,  should 
give  to  the  said  sheriff"  and  to  the  said  jury,  so  sworn  as  afore- 
said, touching  the  matter  in  question  between  the  said  parties, 
should  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth 
(he  the  said  E.  S.,  so  then  and  there  being  such  sheriff"  as  afore- 
said, and  then  and  there  having  sufficient  and  competent  au- 
thority to  administer  the  said  oath  to  the  said  W.  D.  in  that 
behalf);  and  that  at  and  upon  the  said  trial  of  the  said  issue  so 
joined  between  the  said  parties  as  aforesaid,  to  wit,  on  the  day 
and  year  first  aforesaid,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  it  then  and  there  became  and  was  a  material  question, 
whether  the  said  F.  S.  had  paid  to  the  said  J.  N.  divers  or  any 
sums  or  sum  of  money,  in  the  whole  amounting  to  a  large  sum 
of  money,  to  wit,  the  sum  of  nine  pounds  eighteen  shillings  and 
sixpence,  in  full  satisfaction  of  a  certain  sum  of  money,  to  wit, 
the  sum  of  nine  pounds  eighteen  shillings  and  sixpence,  thereto- 
fore due  and  owing  from  the  said  F.  S.  to  the  said  J.  !N.,  and 
also  whether  the  said  F.  S.  had  paid  or  delivered  to  the  said  J. 
N.  any  sum  or  sums  of  money,  or  any  promissory  note  or  prom- 
issory notes,  in  payment  or  satisfaction,  or  in  part  payment  or 
satisfaction,  of  a  certain  sum  of  money,  to  wit,  the  sum  of  nine 
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pounds  eighteen  shillings  and  six  pence,  theretofore  due  and 
owing  from  the  said  F.  S.  to  the  said  J.  N. 

And  that  the  said  W.  D.,  having  been  sworn  as  aforesaid, 
not  having  the  fear  of  God  before  his  eyes,  not  regarding  the 
laws  of  this  realm,  but  being  moved  and  seduced  by  the  insti- 
gation of  the  devil,  and  contriving  and  intending  to  prevent  the 
due  course  of  law  and  justice,  and  unjustly  to  aggrieve  the  said 
J.  X.,the  said  plaintiff  in  the  said  action,  and  to  deprive  him  of 
the  benefit  of  the  said  suit  then  in  question,  and  to  subject  him 
to  the  payment  of  sundry  heavy  costs,  charges,  and  expenses, 
then  and  there,  on  the  said  trial  of  the  said  issue,  u[)on  his  oath 
aforesaid,  falsely, corruptly, knowingly, wilfully, and  maliciously, 
before  the  said  jurors,  so  sworn  to  try  the  said  issue  as  aforesaid, 
and  before  the  said  E.  S.,  Esq.,  so  then  and  there  being  such 
sherift"  as  aforesaid,  did  depose  and  swear  (amongst  other  things) 
in  substance  and  to  the  eft'ect  following,  that  is  to  say : — 

"I  saw  S.'s  wife  bring  out  some  money  and  give  it  to  her 
husband  (thereby  meaning  that  the  said  W.  D.  had  seen  the  wife 
of  the  said  F.  S.  bring  out  some  money  and  give  it  to  the  said 
F.  S.,  her  husband) ;  S.  took  the  five  pound  note  and  laid  it 
on  the  table  (thereby  meaning  that  the  said  F.  S.  took  a  prom- 
issory note  for  the  payment  of  five  pounds,  and  laid  it  on  a  ta- 
ble), shoved  it  along  (thereby  meaning  that  the  said  F.  S.  shoved 
a  promissory  note  for  the  payment  of  five  pounds  along  a  certain 
table  to  the  said  J.  N.),  and  said  to  N.  (thereby  meaning  that  the 
said  F.  S.  said  to  the  said  J.  N.),  '  Look  at  that'  (meaning  such 
promissory  note  as  aforesaid),  and  also  five  sovereigns  (thereby 
meaning  that  the  said  F.  S.  had  also  shoved  along  the  said  table 
to  the  said  J.  N.  five  pieces  of  the  current  coin  of  the  realm 
called  sovereigns, of  the  value  of  one  pound  each) ;  and  the  said 
J.  N.  returned  five  shillings  for  the  good  of  the  company. 

"It  would  be  near  eleven  o'clock  on  the  Friday  when  we  went 
into  S.'s  house.  This  was  the  week  before  Blanchland  Fair 
(thcrcl)y  meaning  a  fair  holden  at  Blanchland  on  the  twenty- 
fourth  day  of  August,  in  the  year  eighteen  hundred  and  forty- 
two)."  lie  the  said  W.  D.,  by  so  deposing  and  swearing  in 
manner  aforesaid,  then  and  there  meaning  that  the  said  F.  S. 
had  given  and  delivered  and  paid  to  the  said  J.  N.  a  promissory 
note  for  the  payment  of  five  pounds,  and  five  pieces  of  tiic  said 
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current  coin  called  sovereigns,  as  and  for  a  payment  in  money, 
and  in  payment,  satisfaction,  and  discharge  of  tlic  said  sura  of 
money  so  theretofore  due  and  owing  from  the  said  F.  S.  to  the 
said  J.  N.  as  aforesaid ;  and  that  the  said  F.  S.  had  oftered  and 
delivered  and  paid  to  tiie  said  J.  'N.  a  promissory  note  for  the 
payment  of  five  pounds,  and  five  pieces  of  the  said  current  coin 
called  sovereigns,  as  and  for  a  payment  in  monej' ;  and  so  that, 
by  means  thereof,  and  by  the  acceptance  by  the  said  J.  K.  of 
such  note  and  five  pieces  of  the  said  current  coin  called  sover- 
eigns, and  of  a  competent  part  thereof  in  value,  to  wit,  nine 
pounds  eighteen  shillings  and  sixpence,  part  thereof,  as  and  for  a 
payment  in  money,  and  in  payment,  satisfaction,  and  discharge  of 
the  said  sum  of  money  so  heretofore  due  and  owing  from  the  said 
F.  S.  to  the  said  J.  N.  as  aforesaid,  the  said  sum  of  money  so 
theretofore  due  and  owing  from  the  said  F.  S.  to  the  said  J.  N. 
as  aforesaid  might  and  would  be  paid,  satisfied,  and  discharged. 
Whereas,  in  truth  and  in  fact,  the  said  F.  S.  did  not,  on  the 
Friday  in  the  week  before  the  said  Blanchland  Fair  was  so 
holden  as  aforesaid,  shove  a  promissory  note  for  the  payment  of 
five  pounds  along  a  table  to  the  said  J.  IST.  ;and  whereas,  in 
truth  and  in  fact,  the  said  F.  S.  did  not  then,  on  the  said  Friday 
in  the  said  week  before  the  said  Blanchland  Fair  was  so  holden 
as  aforesaid,  say  to  the  said  J.  N.,  "Look at  that;"  and  whereas, 
in  truth  and  in  fact,  the  said  F.  S.  did  not,  on  the  said  Friday  in 
the  said  week  before  the  said  Blanchland  Fair  was  so  holden  as 
aforesaid,  shove  along  a  table  to  the  said  J.  In",  five  pieces  of  the 
said  current  coin  called  sovereigns;  and  whereas,  in  truth  and  in 
fact,  the  said  F.  S.  did  not  give  or  deliver,  or  pay  then,  or  at  any 
other  time,  to  the  said  J.  N.  a  promissory  note  for  the  payment 
of  five  pounds,  and  five  pieces  of  the  said  current  coin  called 
sovereigns,  as  and  for  a  payment  in  money,  or  otherwise  in  pay- 
ment or  satisfaction  or  discharge  of  tlie  said  sum  of  money  so 
theretofore  due  and  owing  from  the  said  F.  S.  to  the  said  J.  N.  as 
aforesaid ;  and  whereas,  in  truth  and  in  fact,  the  said  F.  S.  did 
not  then,  or  at  any  other  time,  ofi'er  or  deliver  or  pay  to  the  said 
J.  ]Sr.  a  promissory  note  for  the  payment  of  five  [)ounds,  and  five 
pieces  of  the  said  current  coin  called  sovereigns,  as  or  for  a  pay- 
ment in  money,  or  any  other  promissory  note  or  notes,  or  the  sum 
of  nine  pounds  eighteen  shillings  and  sixpence,  or  any  other 
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moiiej's ;  so  that  by  means  thereof,  or  by  acceptance  by  the  said 
J.  X.  of  such  promissory  note,  and  five  pieces  of  current  coin 
called  sovereigns,  or  of  any  part  thereof,  as  or  for  a  payment  in 
money  or  otherwise,  or  of  any  such  other  promissory  note  or 
notes  or  moneys,  or  any  part  or  parts  thereof,  in  payment,  satis- 
faction, or  discharge  of  the  said  sum  of  money  so  theretofore  due 
and  owing  from  the  said  F.  S.  to  the  said  J.  N.  as  aforesaid,  or 
any  part  thereof,  the  same  sum  of  monej'^  so  due  and  owning  from 
the  said  F.  S.  to  the  said  J.  N.  as  aforesaid,  or  any  part  thereof, 
might  or  could  or  would  be  paid  or  satisfied  or  discharged.  And 
so  the  jurors  aforesaid  do  say,  that  the  said  W.  D.,  on,  etc.,  at, 
etc.,  before  the  said  E.  S.,  Esq.  (so  then  and  there  being  such 
sherift'as  aforesaid,  and  then  and  there  having  such  power  and 
authority  as  aforesaid),  by  his  own  act  and  consent,  and  of  his 
own  most  wicked  and  corrupt  mind,  in  manner  and  form  afore- 
said, falsely,  wickedly,  knowingly,  wilfully,  and  corruptlj-  did 
commit  wilful  and  corrupt  perjury,  to  the  great  displeasure  of 
Almighty  God,  in  contempt  of  our  lady  the  queen  and  her  laws, 
to  the  evil  example,  etc.,  against,  etc.,  and  against,  etc.  [Con- 
clude as  in  book  1,  chapter  3.) 

(5826)  Another  form  for  same. 

C.  C.  Court,  to  wit:  The  jurors  for,  etc.,  upon  their  oath  pre- 
sent, thr.t  heretofore  an  action  was  brought  in  the  chancery 
division  of  the  high  court  of  justice,  in  which  J.  S.  S.  was  the 
plaintift',  and  W.  W.,  J.  W.,  and  others  were  defendants;  atid 
the  said  action  came  on  for  hearing  upon,  etc.,  before  the  Hon. 
J.  B.  K.,  one  of  the  vice-chancellors  of  the  chancery  division  of, 
etc.,  at  liis  court  at,  etc.;  and  that  the  said  J.  S.  S.  did  upon, 
etc.,  aforesaid,  appear  as  a  witness  upon  the  hearing  of  such 
action,  and  was  duly  sworn  to  give  true  evidence  tlierein;  and 
the  said  J.  S.  S.  did  then,  u[)on  his  oath,  so  taken  as  aforesaid, 
falsely,  corruptly,  knowingly,  maliciously,  and  wilfully  depose 
and  swear,  amongst  other  things,  in  substance  and  to  the  ctt'ect 
following,  that  is  to  say:  that  he,  the  said  J.  S.  S.,  never  did  in 
any  way  employ  or  consult  as  liis  solicitors  Messrs.  0.  and  II., 
who  carried  on  business  as  solicitors  at,  etc. ;  that  he  never  exe- 
cuted any  mortgage  or  deed  relating  to  the  i)roperty  claimed  by 
him  in  the  said  action,  and  that  the  allegation  in  the  statement 
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of  defence  in  such  action  tliat  he  executed  the  deeds  in  such 
statement  of  defence  mentioned  was  an  untrue  statement,  and 
that  he  did  not  execute  any  of  such  deeds.  Whereas,  in  truth 
and  in  fact,  the  said  J.  S.  S.  did  employ  and  consult  the  said 
Messrs.  0.  and  H.  as  his  solicitors,  and  did  execute  divers  mort- 
gage and  other  deeds  relating  to  the  property  claimed  by  hira 
in  such  action,  and  the  said  allegation  in  the  said  statement  of 
defence  was  a  true  statement,  and  the  said  J.  S.  S.  did  execute 
some  or  all  of  such  deeds,  and  the  false  statements  so  upon  oath 
made  by  the  said  J.  S.  S.  were  material  in  the'  matter  then  in 
issue  before  the  court,  and  the  said  J.  S.  S.  did  thereby  commit 
wilful  and  corrupt  perjury,  against  the  peace,  etc.(a:)  {Conclude 
as  in  hook  1,  chapter  3.) 

(583)  For  perjury  committed  in  an  examination  before  a  commissioner 

of  ba7ikrupis.{y) 

That  on  the  twenty-fourth  day  of  October,  in  the  j'ear  of  our 
Lord  a  petition  for  adjudication  of  the  bankruptcy  of  one 

J.  S.  D.  was,  under  and  in  pursuance  of  the  statute  made  and 
passed  in  the  session  of  parliament  holden  in  the  twelfth  and 
thirteenth  years  of  the  reign  of  our  lady  the  queen,  intituled 
"An  act  to  amend  and  consolidate  the  laws  relating  to  bank- 
rupts," filed  and  prosecuted  in  the  court  of  bankruptcy  in  Lon- 
don ;  and  that  the  said  J.  S.  D.  afterwards,  to  wit,  on  the  day 
aforesaid,  in  the  year  aforesaid,  duly  became  and  was  declared 
and  adjudicated  to  be  a  bankrupt  under  and  within  the  meaning 
of  the  said  statute.(^)  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  afterwards,  and  whilst  the  pro- 
ceedings upon  and  in  respect  of  the  said  bankruptcy  were  depend- 
ing in  the  said  court  of  bankruptcy,  to  wit,  on  the  seventeenth 
day  of  November,  etc.,  J.  IL,  of,  etc.,  yeoman,  came  before  E. 
H.,  Esquire, at  the  bankruptcy  court-house,  in  Basinghall  street, 
in  the  city  of  London,  and  within  the  jurisdiction  aforesaid, 
to  be  examined  in  the  said  court  of  bankruptcy,  in  the  mat- 
ter of  the  said  bankruptcy,  by  and  before  the  said  E.  IL,  touch- 
ing and  concerning  the  trade,  dealings,  and  estate  of  the  said 

{x)  In  R.  r.  Scott,  13  Cox  C.  C.  594,  it  was  held  that  this  indictment  was  good 
in  arrest  of  judgment,  and  that  the  averment  of  materiality  was  sufficient. 
(?/)  5  Cox  C.  C,  Appendix,  p.  Ixxii. 
(2:)  It  is  unnecessary  to  set  forth  the  petition.      U.  S.  v.  Denning,  4  McLean,  3. 
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bankrupt,  the  said  E.  H.  then  being  a  commissioner  of  the  said 
court  of  bankruptcy,  duly  appointed  and  empowered  to  act  in 
the  matter  of  the  said  bankruptcy,  and  to  examine  the  said  J.  H. 
in  that  behalf;  and  that  the  said  J.  H.  then  and  there,  before  the 
said  E.  H.,  was  duly  sworn,  and  took  his  corporal  oath,  that  the 
evidence  he  should  give  in  and  upon  his  said  examination  should 
be  the  truth,  the  whole  truth,  and  nothing  but  the  truth  ;  the  said 
E.  H.  then  and  there  having  competent  power  and  authority  to 
administer  the  said  oath  to  the  said  J.  H.  in  that  behalf.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  at  and  upon  the  said  examination  of  the  said  J.  H.,  and  at 
the  time  the  said  J.  H.  so  deposed  and  swore  as  hereinafter  men- 
tioned, it  then  and  there  became  and  was  material  in  and  to  the 
matter  of  the  said  bankruptcy,  to  inquire  what  was  the  nature 
and  extent  of  the  dealings  of  the  said  J.  H.  with,  and  of  his  pur- 
chases from,  the  said  bankrupt,  and  especially  of  the  extent  and 
of  the  manner  of  dealing  with  respect  to  such  purchases  during 
the  months  of  September  and  October  in  the  year  of  our  Lord 
and  w^hether  the  said  J.  H.  had,  previous  to  the  second 
day  of  September  in  the  year  aforesaid,  made  any  purchases  of 
goods  from  the  said  bankrupt  to  the  extent  of  ten  pounds  at  one 
time  ;  and  whether  certain  purchases,  for  and  in  resjtect  of  which 
certain  invoices, marked  respectively  B, C, D, E,F,G,II,I, K, L, 
and  M,  and  produced  by  the  said  J.  H.  at  and  upon  his  said  ex- 
amination, were  all  the  purchases  over  five  pounds  which  the 
said  J.  II.  had  made  from  the  said  bankrupt  in  September, 
in  the  year  aforesaid ;  and  whether  certain  invoices,  pro- 
duced by  the  said  J.  H.  at  and  upon  his  said  examination,  and 
marked  respectively  N,  O,  P,  and  Q,  were  all  the  invoices  which 
the  said  J.  II.  had  received  from  the  said  baiikrupt  in  the  month 
of  October,  in  the  year  aforesaid  ;  and  whether  the  purchases 
made  by  the  said  J.  II.  from  the  said  bankrupt,  in  the  said  month 
of  October,  and  for  which  the  said  J.  II.  did  not  take  invoices, 
exceeded  fifteen  pounds ;  and  whether  the  said  J.  II.  had  ever 
gone  with  the  said  bankrupt  to  the  house  of  a  pawnbroker  in 
Sloanc  street,  named  C.  L.,  to  redeem  goods;  and  whether 
the  said  J.  II.  had  ever  redeemed  any  deposits  made  by 
the  said  bankrujit  to  tiie  said  C.  L.,  a  pawnbroker  in  Sloane 
street;  and  whether  the  said  J.  11.  had  ever  sold  any  goods 
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which  had  been  received  or  purchased  by  the  said  bankrupt,  to 
one  B.  P.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  J.  II.,  being  so  sworn  as  afore- 
said, did  then  and  there,  upon  his  said  examination,  upon  his 
oath  aforesaid,  falsely,  corruptly,  knowingly,  wilfully,  and  mali- 
ciously, before  the  said  E.  H.,  depose  and  swear,  amongst  other 
things,  in  substance  and  to  the  effect  following,  that  is  to  say, 
my  dealings  (meaning  his  the  said  J.  II. 's  dealings)  with  D. 
(meaning  the  said  bankrupt)  commenced  in  May  last,  but  they 
were  not  then  to  any  extent,  and  [  (meaning  the  said  J.  II.)  al- 
ways took  a  bill  of  parcels  when  I  purchased  to  the  extent  of 
five  pounds  or  ten  pounds.  I  keep  all  my  bills  of  parcels;  and 
all  the  bills  of  parcels  I  have  had  from  D.  (meaning  the  said 
bankrupt)  I  (meaning  the  said  J.  H.)  have  now  with  me  here, 
but  I  had  no  bills  of  parcels  from  D.  (meaning  the  said  bank- 
rupt) till  the  second  of  September  last  (meaning  the  month  of 
Sei)tember  in  the  year  aforesaid),  as  all  my  previous  transactions 
with  him  (meaning  the  said  bankrupt)  were  of  a  very  trifling 
character,  before  the  second  of  September  last  (meaning  the 
month  of  September  in  the  year  aforesaid),  I  (meaning  the  said 
J.  II.)  had  no  one  transaction  with  T>.  (meaning  the  said  bank- 
rupt) to  the  extent  of  ten  pounds,  but  I  may  have  had  to  the 
extent  of  about  five  pounds,  from  the  second  day  of  September 
last.  I  have  had  invoices  of  all  my  (meaning  the  said  J.  II.) 
purchases  and  dealings  with  D.  (meaning  the  said  bankrupt).  I 
(meaning  the  said  J.  H.)  do  not  remember  going  with  the  bank- 
rupt (meaning  the  said  bankrupt)  to  a  pawnbroker's  in  Sloane 
street,  named  L.,  to  redeem  goods;  and  I  say  positively  that  I 
never  did  go  there  with  the  bankrupt  (meaning  the  said  bank- 
rupt). I  (meaning  the  said  J.  H.)  bought  of  him  (meaning  the 
said  bankrupt)  in  the  month  of  September  (meaning  September 
in  the  year  aforesaid),  goods  to  the  value  of  several  hundred 
pounds.  I  produce  all  the  invoices  of  my  (meaning  the  said  J. 
H.)  purchases  of  him  (meaning  the  said  bankrupt)  in  September 
(meaning  September  aforesaid) ;  they  are  marked  respectivelj'  B, 
C,  D,  E,  F,  G,  H,  I,  K,  L,  and  M;  those  are  all  the  purchases 
over  five  pounds  which  I  purchased  of  D.  (meaning  the  said 
bankrupt)  in  September.  My  purchases  of  him  under  five 
pounds,  but  of  which  I  took  no  invoices,  were  few  in  number 
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during  that  month.  My  last  purchase  of  D.,  for  which  I  took  an 
invoice,  was  on  the  eighth  day  of  October  in  the  year  of  our 
Lord  and  since  that  time  I  have  made  very  trifling  pur- 

chases of  D.    I  (meaning  the  said  J.  H.)  produce  all  my  invoices 
of  D.  (meaning  the  said  bankrupt)  in   the  month  of  October 
(meaning  the  month  of  October  in  the  year  aforesaid),  which 
are  marked  respectively  lis",  O,  P,  and  Q.     My  dealings  with  D. 
in  this  month  of  October,  for  which  I  took  invoices,  amounted 
together  to  about  one  hundred  and  fifteen  pounds;  any  other 
purchases  of  him  (meaning  the  said  bankrupt)  in  the  month  of 
October  (meaning  October  in  the  year  aforesaid)  for  which  I  did 
not  take  invoices,  amounted  to  not  more  than  fifteen  pounds. 
I  (meaning  the  said  J.  H.)  never  did  on  any  occasion  redeem 
any  deposits  made  by  D.  (meaning  the  said  bankrupt)  to  Mr.  L., 
a  pawnbroker  in  Sloane  street  (meaning  the  said  C.  L.),  and 
tiiat  I  speak  positively  to.     I  (meaning  the  said  J.  11.)  never 
sold  any  of  D.'s  goods  (meaning  any  goods  which  the  said  J. 
H.  had  received  or  purchased  from  tiie  said  bankrupt)  to  B.  P., 
of  Castle  street,  Saint  Mary  Axe  (meaning  the  said  B.  P.); 
whereas,  in  truth  and  in  fact,  the  said  J.  II.  iiad,  previous  to  the 
said  second  day  of  September  in  the  year  aforesaid,  had  divers 
transactions  with  the  said  bankrupt,  each  of  which  transactions 
had  been  and  was  to  a  much  greater  extent  than  the  sum  often 
pounds.     And  whereas,  in  truth  and  in  fact,  the  said  J.  II.  had, 
previous  to  the  said  second   day  of  September  last  aforesaid, 
made  divei-s  purchases  of  goods  of  and  from  the  said  bankrupt, 
each   of  which  said  purchases  had   been  and  was  to  a  much 
greater  amount  and  extent  than  ten  pounds  at  one  time;  and 
whereas,  in  truth  and  in  fact,  the  said  purchases  for  and  in  re- 
spect of  which  the  said  invoices  marked  respectively  B,  C,  D,  E, 
F,  G,  II,  I,  K,  L,  and  M,  were  not  all   the  purchases  above 
the  amount  of  five  pounds  which  the  said  J.  H.  had  made  and 
j>urchased  from  the  said  bankrupt  in  the  month  of  September  in 
the  year  aforesaid  ;  and  whereas,  in  truth  and  in  fact,  the  said  J. 
H.  had,  in  the  said  month  of  September,  made  divers  purchases 
of  goods,  to  a  greater  amount  than  five  pounds  each  purchase, 
from  the  said  bankrui)t,  to  wit,  a  certain  purchase  of  five  dozen 
silver  spoons  and  forks,  for  a  sum  exceeding  five  pounds,  to  wit, 
twenty  pounds;    and    a    certain    other  purchase  of   two    gold 
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watches,  for  a  sum  exceeding  five  pounds,  to  wit,  fifteen  pounds, 
the  said  last  mentioned  purchases  being  other  and  different  from 
any  of  the  said  purchases  in  September  aforesaid,  the  invoices 
for  and  in  respect  of  which  were  so  produced  by  tlie  said  J.  II. 
aforesaid  ;  and  wliereas,  in  truth  and  in  fact,  the  purchases  made 
by  the  said  J.  H.  from  the  said  bankrupt  in  the  month  of  Octo- 
ber in  the  year  aforesaid,  and  for  which  the  said  J.  II.  did  not 
take  invoices,  greatly  exceeded  the  sum  of  fifteen  pounds,  and 
amounted  to  a  much  larger  sum,  to  wit,  to  the  sum  of  one  hun- 
dred pounds;  and  whereas,  in  truth  and  in  fact,  the  said  J.  H. 
did,  to  wit,  on  the  eighth  day  of  October  in  the  year  aforesaid, 
go  to  the  shop  of  the  said  C.  L.,  in  Sloane  street  aforesaid,  to 
redeem  goods,  and  did  then  and  there  redeem  of  and  from  the 
said  C.  L.  certain  deposits,  made  by  the  said  bankrupt  to  and 
with  the  said  C.  L.,  as  the  said  J.  II.  at  the  time  he  so  deposed 
and  swore  as  aforesaid  then  well  knew  ;  and  whereas,  in  truth 
and  in  fact,  the  said  J.  H.  had  sold  divers  goods,  to  wit,  five  dozen 
silver  spoons  and  forks,  and  four  gold  watches,  which  tiie  said  J. 
H,  had  received  from  the  said  bankrupt,  to  the  said  B.  P.,  as  the 
said  J.  II.,at  the  time  he  so  deposed  and  swore  as  aforesaid,  then 
and  there  well  knew;  against  the  peace,  etc.  {Conclude  as  in 
book  1,  chapter  3.) 

Second  count. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  on  the  twenty-fourth  day  of  October,  in  the  year  of 
our  Lord  a  petition  for  the  adjudication  of  the  said  bank- 

ruptcy of  the  said  J.  S.  D.  was,  under  and  in  pursuance  of  the 
said  statute,  filed  and  prosecuted  in  the  court  of  bankruptcy  in 
London,  and  that  the  said  J.  S.  D.  afterwards,  to  wit,  on  the  day 
last  aforesaid,  in  the  year  last  aforesaid,  duly  becan)e  and  was 
declared  and  adjudicated  to  be  a  bankrupt,  under  and  within  the 
meaning  of  the  said  statute.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  afterwards,  and 
whilst  the  said  proceedings  upon  and  in  respect  of  the  said  last 
mentioned  bankruptcy  were  depending  in  the  said  court  of 
bankruptcy,  to  wit,  on  the  first  day  of  December,  in  the  year  of 
our  Lord  the  said  J.  II.  came  before  the  said  E.  11. ,  Esq., 

at  the  bankruptcy  court-house,  in  Basinghall  street,  in  the  city 
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aforesaid,  and  within  the  jurisdiction  aforesaid,  to  be  examined 
in  the  said  court  of  bankruptcy,  in  the  matter  of  the  said  bank- 
ruptcy, by  and  before  the  said  E.  H.,  touchincr  and  concerning 
the  trade,  dealings,  and  estate  of  the  said  bankrupt,  he  the  said 
E.  H.  then  being  a  commissioner  of  the  said  court  of  bank- 
ruptcy, duly  appointed  and  empowered  to  act  in  the  matter  of 
the  said  bankruptcy,  and  to  examine  the  said  J.  II.  in  that 
behalf;  and  that  the  said  J.  H.  then  and  there,  before  the  said  E. 
H.,  was  duly  sworn  that  the  evidence  which  the  said  J.  H.  should 
give  in  and  upon  his  said  examination  should  be  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  the  said  E.  II.  then  and 
there  having  a  competent  power  and  authority  to  administer  the 
said  oath  to  the  said  J.  H.  in  that  behalf.  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present,  that  in  and 
upon  the  said  last  mentiotied  examination  of  the  said  J.  II.,  and 
at  the  time  the  said  J.  H.  so  deposed  and  swore  as  hereinafter 
mentioned,  it  then  and  there  became  and  was  material  in  and  to 
the  matter  of  the  said  bankruptcy,  to  inquire  whether  the  said  J. 
H.  had  ever  been  to  the  shop  of  a  pawnbroker  named  C.  L.,  in 
Sloane  street,  or  to  any  pawnbroker's  in  Sloane  street,  to  redeem 
goods  pledged  to  the  said  C.  L.  by  the  said  bankrupt;  and 
whether  the  said  J.  II.  had,  on  the  twenty-first  and  twenty-third 
days  of  October,  in  the  year  aforesaid,  respectively,  redeemed 
at  the  shop  of  one  J.  R.  goods  pledged  by  the  said  bankrupt 
with  the  said  J.  R.;and  whether  the  pawnbroker's  tickets  for  and 
in  respect  of  certain  goods  which  had  been  redeemed  by  the  said 
J.  II.  at  the  shop  of  the  said  J.  R.,  on  the  twenty-first  and 
twenty-third  days  of  October,  in  the  year  aforesaid,  respectively, 
had  been  received  by  the  said  J.  II.  from  the  said  bankrupt. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  furtlier 
present,  that  tlie  said  J.  II.,  being  so  sworn  as  last  aforesaid,  did 
then  and  there,  upon  his  said  last  mentioned  examination,  upon 
his  oath  last  aforesaid,  falsely,  corruptly,  knowingly,  wilt'ull}^, 
and  maliciously  depose  and  swear, amongst  other  things,  in  sub- 
stance and  to  the  effect  following,  that  is  to  say,!  (meaning  the 
said  J.  II.)  did  not,  on  or  about  the  eighth  day  of  October  last 
(meaning  October,  in  the  year  aforesaid)  accompany  the  bank- 
rupt (meaning  the  said  bankrupt)  to,  or  meet  the  bankrujit  at 
L.'s  in  Sloane  street  (meaning  the  said  C.  L.'s),  and  redeem 
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two  lots  of  goods  pledged  by  the  bankrupt  at  L.'s;  one  lot  for 
ten  pounds,  and  the  otiier  lot  for  eighty  pounds  ;  I  (meaning  the 
said  J.  11.)  never  redeemed  any  lots  at  L.'s  (meaning  the  said  C. 
L.).  I  recollect  on  one  occasion  meeting  the  bankrupt  (meaning 
the  said  bankrupt)  near  the  exhibition,  in  the  evening,  and  he 
then  asked  me  to  accompany  him  somewhere  in  that  neighbor- 
hood, and  I  did  so,  but  it  was  not,  to  my  knowledge,  to  a  pawn- 
broker's; the  bankrupt  went  in  at  a  private  entrance,  and  the 
bankrupt  beckoned  me  in,  and  I  saw  the  bankrupt  produce  some 
letter  or  ticket,  and  I  saw  some  goods  handed  out.  I  helped  the 
bankrupt  to  count  out  his  money.  I  then  left  the  room,  and  the 
bankrupt,  on  coming  out,  told  me  he  had  a  tine  lot  of  goods, 
which  he  proposed  to  sell  me.  I  (meaning  the  said  J.  II.) 
cannot  say  whether  that  was  at  Mr.  L.'s  (meaning  the  said 
C.  L.'s)  house.  Upon  that  occasion  I  did  not  produce  the 
money,  and  I  did  not  myself  redeem  the  goods.  I  (meaning 
the  said  J.  H.)  have  redeemed  some  goods  at  Mr.  R.'s  in  Shore- 
ditch  (meaning  the  shop  of  the  said  J.  R.),  but  I  cannot  say  the 
date  or  the  amount,  nor  whose  tickets  they  were,  nor  if  I  received 
the  tickets  from  the  bankrupt  (meaning  the  said  bankrupt).  I 
cannot  say  if  I  redeemed  any  goods  whatever  at  R.'s  since  the 
seventeenth  of  October  last.  I  redeemed  on  two  occasions  at 
R.'s,  goods  belongi ng  to  the  bankrupt,  but  those  I  redeemed  some 
time  in  the  summer,  with  money  supplied  me  by  the  bankrupt 
for  the  purpose,  and  on  those  occasions  I  delivered  the  goods  to 
the  bankrupt.  I  (meaning  the  said  J.  H.)  did  not,  to  my  recol- 
lection, on  the  twenty-first  October  last  (meaning  October  in  the 
year  aforesaid)  redeem  goods  pledged  for  fifty  pounds,  at  R.'s,  in 
Shoreditch  (meaning  the  shop  of  the  said  J.  R  ).  The  bankrupt 
did  not  give  me  money  to  redeem  the  goods  at  R.'s,  wliich  it  is 
supposed  I  redeemed  on  the  twenty-first  and  twenty-third  Octo- 
ber last,  but  I  do  not  recollect  that  I  (meaning  the  said  J.  II.) 
did  redeem  an}^  such  goods  about  that  time  at  R.'s.  I  take  out 
a  great  quantity  of  goods,  which  are  pledged  by  other  persons, 
all  over  London,  and  I  cannot  recollect  one  transaction  of  that 
kind  from  another.  I  did  not,  to  my  knowledge,  retain  out  of 
the  duplicates  or  deposit  notes  which  I  received  from  the  bank- 
rupt, on  the  seventeenth  October,  two  relating  to  goods  deposited 
at  R.'s  for  two  sums  of  fifty  pounds  each,  nor  do  I  recollect  hav- 
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ing  retained  any  other  of  the  tickets  which  I  had  of  D.  (meaning 
the  said  bankrupt)  on  the  seventeenth  October  last,  besides  those 
I  have  mentioned  in  my  former  examination.    The  tickets  which 
I  did  retain  of  the  bankrupt,  on  the  seventeenth  October  last,  and 
which  I  have  since  redeemed,  were  as  follows :  One  at  S.'s  for 
twenty-five  pounds,  ten  shillings  ;  one  at  Mr.  R.  A.'s  for  twenty- 
seven  pounds ;  and  one  other  at  Mr.  B.  A.'s  for  eighty  pounds. 
I  also  retained  one  other  deposit  note  at  Mr.  A.'s  for  one  hundred 
pounds,  ten  shillings,  which  I,  at  the  time  of  my  last  examina- 
tion, handed  to  Mr.  V.  S.  for  the  assignees.     I  do  not  recollect 
retaining  the  duplicates  which  I  had  from  the  bankrupt  on  the 
seventeenth  October  last,  any  other  than  the  four  mentioned  notes. 
I  (meaning  the  said  J.  H.)  never  had  of  D.  (meaning  the  said 
bankru[»t)  any  other  pawnbroker's  tickets  than  those  I   have 
already  stated  ;  therefore  if  I  (meaning  the  said  J.  H.)  did  re- 
deem any  goods  at  R.'s  (meaning  the  shop  of  the  said  J.  R.)  on 
the  twenty-first  October  last  (meaning  October  in  the  year  afore- 
said), and  on  the  twenty-third  October  last,  I  (meaning  the  said 
J.  H.)  had  not  the  tickets  from  the  bankrupt  (meaning  the  said 
bankrupt).     Whereas,  in  truth  and  in  fact,  the  said  J.  H.  did,  on 
the  eighth  day  of  October,  in  the  year  aforesaid,  accompany  the 
said  bankrupt  to  the  shop  of  the  said  C.  L.,  in  Sloane  street, 
and  then  redeemed  two  lots  of  goods  pledged  by  the  said  bank- 
rupt at  the  said  C.  L.'s,  one  lot  for  ten  pounds,  and  the  other  lot 
for  eighty  pounds,  as  the  said  J.  H.,  at  the  time  he  so  deposed  as 
last  aforesaid,  then  well  knew.     And  whereas,  in  truth  and  in 
fact,  the  said  J.  11.  did  produce  the  money  with  which  the  said 
two  lots  of  goods  pledged  by  the  said  bankrupt  at  the  said  C. 
L.'s,  in  Sloane  street  aforesaid,  were  redeemed.     And  whereas, 
in  truth  and  in  fact,  the  said  J.  II.  did,  on  the  twenty-first  day 
of  October,  in  the  year  aforesaid,  redeem,  at  the  shop  of  the  said 
J.  R.,  goods  pledged  by  the  said  bankrupt  with  the  said  J.  R. 
for  fifty  pounds,  as  the  said  J.  H.,  at  the  time  he  so  deposed  as 
in   this  count  mentioned,  then   well    knew.     And  whereas,  in 
truth  and  in  fact,  the  said  J.  II.  ha<l  received  the  pawnbroker's 
ticket  for  and  in  respect  of  the  said  last  mentioned  goods  from 
the  said  bankrupt,  as  the  said  J.  H.,  at  the  time  he  so  deposed 
as  aforesaid,  well  knew.     And  whereas,  in  truth  and  in  fact,  the 
said  J.  II.  had,  on  the  twenty-third  day  of  October,  in  the  year 
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aforesaid,  redeemetl,  at  the  shop  of  the  said  J.  R..,  the  goods 
pledged  by  the  said  bankrupt  with  the  said  J.  R.  for  iifty 
pounds,  as  the  said  J.  IL,  ^t  the  time  he  so  deposed  as  last  afore- 
said, well  knew.  And  whereas,  in  truth  and  in  fact,  the  said 
J.  H.  had  received  the  pawnbroker's  ticket  for  and  in  respect  of 
the  said  last  mentioned  goods  from  the  said  bankrupt,  as  the 
said  J.  II.,  at  the  time  he  so  deposed  as  last  aforesaid,  well  knew, 
against  the  peace,  etc.     {Conclude  as  in  book  1,  chapter  8.) 

(584)  Against  an  insolvent  in  New  York,  for  a  false  return  of  his 
creditors  and  esto.te.{a) 

That  heretofore,  to  wit,  on,  etc.,  at,  etc.,  one  E.  W.,  late,  etc., 
laborer,  presented  to  the  iionorable  li.  R..,  then  being  the  recorder 
of  the  city  of  New  York,  and  authorized  to  receive  petitions 
under  an  act  of  the  legislature  of  the  state  of  New  York,  enti- 
tled "An  act  to  abolish  imprisonment  for  debt  in  certain  cases," 
passed  April  seventh,  one  thousand  eight  hundred  and  nineteen, 
and  the  several  acts  relative  to  insolvent  debtors  therein  referred 
to,  a  certain  petition  of  him  the  said  E.  W.  (as  well  in  his  indi- 
vidual capacity,  as  in  his  capacity  as  the  partner  of  one  A.  B. 
P.),  therein  represented  as  being  actually  then  an  inhabitant 
within  the  said  city,  setting  forth  and  showing  among  other 
things,  that  from  many  unfortunate  circumstances  he,  the  said 
E.  W.,  had  become  insolvent  and  utterly  incompetent  to  the  pay- 
ment of  his  debts,  and  praying,  therefore,  that  his  estates  might 
be  assigned  for  the  benefit  of  all  his  creditors,  to  be  distributed 
among  them  in  discharge  of  the  debts  of  said  petitioner,  so  far 
as  the  same  would  extend,  and  that  the  person  of  said  petitioner 
might  be  forever  hereafter  exempted  from  all  arrest  or  impris- 
onment for  or  by  reason  of  any  debt  or  debts  due  at  the  time  of 
making  said  assignment,  or  contracted  for  before  that  time, 
though  payable  afterwards,  and  also,  if  in  prison,  from  his  im- 
prisonment agreeably  to  an  act,  entitled  "  An  act  to  abolish 
imprisonment  for  debt  in  certain  cases"  (meaning  the  said  act 
of  the  legislature  of  the  state  of  New  York),  so  passed  as  afore- 
said. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 

(a)  Tliis  indictment  was  sustained  by  the  supreme  court  of  New  York,  in 
People  I'.  Flielps,  5  Wend.  10. 
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tber  say,  that  the  said  E.  W.,  on  the  said,  etc.,  at  the  place  afore- 
said, pursuant  to  the  directions  of  said  last  mentioned  act,  upon 
presenting  his  petition  as  aforesaid  to  the  said  R.  R.  as  afore- 
said, delivered  to  the  said  E.  R.  certain  papers,  purporting  to  be 
a  full  and  true  account  of  all  the  creditors  of  said  E.  W.  (as  well 
in  his  individual  capacity  as  in  the  capacity  of  a  partner  of  A. 
B.  P.),  therein  represented  to  be  an  insolvent  debtor,  and  the 
money  owing  to  them,  respectively  by  the  said  alleged  insolvent, 
the  place  of  residence  of  each  of  his  creditors,  to  the  best  of  his 
knowledge,  information,  and  belief,  and  the  original  and  bond 
jide  consideration  of  his  debts,  and  also  a  full  and  just  inven- 
tory of  all  the  estate,  both  real  and  personal,  in  law  and  equity, 
of  him  the  said  E.  W.  represented  as  last  aforesaid,  and  of  all 
the  books,  vouchers,  and  securities  (meaning  of  all  the  books, 
vouchers,  and  securities  relating  to  the  same),  as  well  in  his 
individual  capacity  as  in  the  capacity  of  the  partner  of  A.  B. 
P.,  and  a  list  of  debts  due  him  the  said  alleged  insolvent,  as  well 
in  his  individual  capacity  as  in  the  capacity  of  the  partner  of 
A.  B.  P. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
ther say,  that  the  said  E.  W.,  etc.,  laborer,  on,  etc.,  at,  etc  ,  unlaw- 
fully, wickedly,  and  maliciously  intending  and  contriving  to 
injure  and  aggrieve  one  J.  11.  and  sundry  other  creditors  of  him 
the  said  E.  W".,  and  of  him  the  said  E.  W.  and  said  A.  B.  P., 
fraudulently  and  wrongfully  and  unlawfully  to  obtain  the  bene- 
fit of  said  act  of  the  legislature  of  the  state  of  New  York,  so 
passed  April  seventh,  one  thousand  eight  hundred  and  nineteen, 
upon  presenting  said  petition  as  aforesaid  to  the  said  R.  R., 
recorder  as  aforesaid,  did  then  and  there,  pursuant  to  the  direc- 
tions of  the  said  last  mentioned  act,  produce  and  exhibit  to,  and 
before  the  said  R.  R.,  recorder  as  aforesaid,  a  certain  oath  and 
affidavit  in  writing  of  him  the  said  E.  W.,  and  then  and  there, 
before  tbe  said  R.  R.,  was  duly  sworn,  and  took  his  corporal 
oath  concerning  the  truth  of  the  matters  contained  in  the  said 
oath  and  affidavit  (he,  the  said  R.  R.,  recorder  as  aforesaid,  then 
and  there,  by  virtue  of  the  said  last  mentioned  act,  having  a 
lawful  and  competent  power  and  authority  to  administer  the 
said  oath  to,  and  to  take  and  receive  the  said  affidavit  of  him 
the  said  E.  W.  in  tbat  behalf),  and  that  the  said  E.  W.,  being  so 
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sworn  as  aforesaid,  not  having  tlie  fear  of  God  before  his  eyes, 
but  being'  moved  and  seduced  by  the  instigation  of  the  devil, 
and  not  regarding  the  said  acts  of  the  legislature  aforesaid,  but 
fraudulently  and  wickedly  and  corruptly  devising  to  suppress  and 
avoid  a  full  and  true  disclosure  of  liis  estate  and  effects,  and  to 
subvert  the  truth  itself,  did  then  and  there,  to  wit,  on  the  said, 
etc.,  at,  etc.,  in  and  by  his  said  oath  and  affidavit,  upon  bis  oath 
aforesaid,  before  the  said  R.  R.,  so  being  such  recorder  as  afore- 
said (he  the  said  R.  R.  having,  by  virtue  of  said  acts  aforesaid,  a 
lawful  and  competent  power  and  authority  to  administer  said 
oath  to,  and  to  take  and  receive  said  affidavit  of  the  said  E.  W". 
in  that  behalf),  falsely,  corruptly,  knowingly,  wilfully,  ma- 
liciously, and  wickedly  did  say,  depose,  and  swear  (among  other 
things),  in  substance  and  to  the  effect  following,  to  wit,  I,  E. 
W.,  do  swear  that  the  account  of  my  creditors  (meaning  the 
creditors  of  the  said  E.  W.),  and  the  place  of  their  residence 
(meaning  the  place  of  the  residence  of  his  the  said  E.  W.'s  cred- 
itors), and  the  inventory  of  my  estate  (meaning  the  inventory  of 
the  estate  of  him  the  said  E.  W.),  together  with  the  evidences 
of  my  title  thereto  (meaning  the  evidences  of  his  the  said  E. 
W.'s  title  thereto),  which  are  both  herewith  delivered  (meaning 
the  said  papers  so  purporting  as  aforesaid,  and  together  with  the 
said  petition  and  affidavit  so  delivered  as  aforesaid  to  the  said 
R.  R.,  being  such  recorder  as  aforesaid  and  in  the  said  affidavit 
referred  to),  are  in  all  respects  just  and  true,  and  that  I  (mean- 
ing the  said  E.  W.),  have  not  at  any  time  or  manner  whatsoever 
disposed  of  or  made  over  any  part  of  my  estate  (meaning  the 
estate  of  the  said  E.  W.),  for  the  future  benefit  of  myself  (mean- 
ing the  said  E.  W.j,  or  my  family  (meaning  the  family  of  the 
said  E.  W.),  or  in  order  to  defraud  any  of  my  creditors  (mean- 
ing the  creditors  of  the  said  E.  VV.),  or  settled  with  any  of  my 
creditors  (meaning  the  creditors  of  the  said  E.  W.),  with  a  view 
to  obtain  the  benefit  of  an  act,  entitled  "  An  act  to  abolish  im- 
prisonment for  debt  in  certain  cases"  (meaning  the  said  acts  of 
the  legislature  of  the  state  of  New  York, so  passed  April  seventli, 
one  thousand  eight  hundred  and  nineteen),  as  by  the  said  oath 
and  affidavit  and  petition,  with  the  papers  so  purporting  as  afore- 
said thereto  annexed,  and  in  the  said  affidavit  referred  to,  filed 
in  the  office  of  the  said  R.  R.,  recorder  as  aforesaid,  at  the  City 
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Hall  of  the  cit}-  of  Xew  York,  in  the  Sixth  Ward  of  the  city  of 
Xew  York  aforesaid,  in  the  county  of  Xew  York  aforesaid,  more 
fully  appears. 

"Whereas,  in  truth  and  in  fact,  the  said  papers,  so  purporting 
as  aforesaid  to  be  a  full  and  true  account  of  all  the  creditors  of 
the  said  E.  W.  (as  well  in  his  individual  capacity  as  in  the  ca- 
pacity of  a  partner  of  A.  B.  P.),  represented  to  be  an  insolvent 
debtor,  and  the  money  owing  to  them  respectively  by  the  said 
alleged  insolvent,  the  place  of  residence  of  each  of  his  cred- 
itors, to  the  best  of  his  knowledge,  information,  and  belief,  and 
the  original  and  bond  jide  consideration  of  his  debts,  and  also  a 
full  and  just  inventory  of  all  the  estate,  both  real  and  personal, 
in  law  and  equity  of  the  said  E.  W.,  represented  to  be  an  in- 
solvent debtor,  and  of  all  the  books,  vouchers,  and  securities 
(meaning  of  all  the  books,  vouchers,  and  securities  relating  to 
the  same),  as  well  in  his  individual  capacity  as  in  the  capacity 
of  a  partner  of  A.  B.  P.,  and  a  list  of  debts  due  said  supposed 
insolvent,  as  well  in  his  individual  capacity  as  in  the  capacity 
of  a  partner  of  A.  B.  P.,  and  so  produced  and  delivered  by  the 
said  E.  W.  to  the  said  E..  R.,  recorder  as  aforesaid  (and  so  re- 
ferred to  by  the  said  E.  W.  in  his  said  oath  and  athdavit),  as 
containing  an  account  of  his  creditors  and  the  place  of  their 
residence,  and  the  inventory  of  his  estate,  together  with  the  evi- 
dences of  his  title  thereto,  were  not  in  all  respects  just  and  true, 
as  he  the  said  E.  W.  well  knew  at  the  time  he  took  and  made 
said  oath  and  affidavit  in  manner  aforesaid. 

And  Avhereas,  in  fact  and  in  truth,  the  said  papers  so  produced 
and  delivered  as  aforesaid,  by  the  said  E.  W.  to  the  said  R.  R., 
so  purporting  as  aforesaid  to  be  a  full  and  just  inventory  of  all 
the  estate,  both  real  and  personal,  in  law  and  in  equity  of  him 
the  said  E.  W.,  represented  to  be  an  insolvent  debtor,  and  of  all 
the  books,  vouchers,  and  securities  (meaning  of  all  the  books, 
vouchers,  and  securities  relating  to  the  same),  as  well  in  his  in- 
dividual capac.ity  as  in  the  capacity  of  the  partner  of  A.  B,  P., 
and  in  the  said  oath  and  affidavit  of  the  said  E.  W.  referred  to, 
was  not  a  full  and  just  inventory  of  all  the  estate  and  eftects  of 
which  he  the  said  E.  W.  was  possessed,  or  in,  or  to  which  he  was 
interested  or  entitled  individually,  or  in  the  capacity  of  the 
partner  of  said  A.  B.  P.,  at  the  time  when  tlie  said  petition  was 
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SO  presented  as  aforesaid,  and  at  tlie  time  the  said  oath  and  affi- 
davit was  taken,  and  the  papers  therein  referred  to  were  deliv- 
ered to  the  said  R.  R.,  recorder  as  aforesaid,  as  he  the  said  E.  W. 
well  knew  when  he  took  said  oath  and  affidavit  and  delivered 
said  papers  •,{b)  for  tliat  the  said  E,  W.  then  and  there,  at  the 
time  he  presented  said  papers,  referred  to  in  said  affidavit,  and 
took  said  oath  and  affidavit  and  delivered  said  papers,  was 
interested  in,  and  owned  individually,  and  as  the  partner  of  said 
A.  B.  P.,  the  following  estate  and  property,  to  wit,  three  thousand 
five  hundred  dollars,  in  goods,  wares,  and  merchandise  and 
money,  in  tlie  hands  of  G.,  M.,  and  Company,  merchants  in  Phil- 
adelphia; also,  sundry  trunks  of  dry  goods,  jewelry,  and  hard- 
ware and  furniture,  found  in  a  dwelling-house  lately  occupied 
by  said  A.  B.  P.,  in  Elizabeth  Street,  in  said  city  of  New  York, 
of  the  value  of  one  thousand  dollars;  also,  sundry  goods  in  a 
store  in  Chatham  Street,  of  the  value  of  two  thousand  dollars; 
and  also  sundry  trunks  of  dry  goods,  in  the  hands  of  one  J.  B., 
of  Troy,  in  said  state,  of  the  value  of  nine  hundred  dollars  ; 
also,  sundry  notes  of  hand  due  from  said  B.,  of  the  value  of  nine 
hundred  dollars  ;  and  sundry  other  goods,  wares,  and  merchan- 
dise, and  money,  bonds,  notes  of  hand,  bills  of  exchange,  and 
debts  due  said  W.,  and  said  W.  and  P.,  of  great  value,  to  wit, 
of  the  value  of  one  thousand  dollars,  all  which  was  knowingly 
and  fraudulently,  by  said  E.  W.,  left  out  of  his  aforesaid  inven- 
tory and  papers,  referred  to  in  his  said  oath  and  affidavit. 

And  whereas,  in  truth  and  in  fact,  the  said  last  mentioned 
papers  so  purporting  as  aforesaid  to  be  a  full  and  just  inventory 
of  all  the  estate,  both  real  and  personal,  in  law  and  equity  of 
him  the  said  E.  W.,  represented  to  be  an  insolvent  debtor,  and 
of  all  the  books,  vouchers,  and  securities  (meaning  of  all  the 
books,  vouchers,  and  securities  relating  to  the  estate  of  him  the 
said  E.  W.),  as  well  in  his  individual  capacity  as  in  the  capacity 
of  the  partner  of  A.  B.  P.,  and  a  list  of  debts  due  said  alleged 
insolvent,  as  well  in  his  individual  capacity  as  in  the  capacity  of 
the  partner  of  A.  B.  P.,  and  so  produced  and  delivered  as  afore- 
said, by  the  said  E.  W.  to  the  said  R.  R.,  recorder  as  aforesaid, 
and  in  said  affidavit  and  oath  of  the  said  E.  "W".  referred  to,  was 

(b)  Sec  as  to  scienter,  etc.,  supra,  pp.  11,  12;  AVh.  Cr.  PI.  and  Pr.  §  164; 
Wh.  Cr.  L.  8th  ed.  §  1246. 
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not  a  just  and  true  inventory  and  account  of  all  such  parts  of 
the  goods,  wares,  and  merchandise,  money,  estate,  and  effects  of 
him  the  said  E.  W.,  in  his  individual  capacity,  or  in  the  capacity 
of  the  partner  of  said  A.  B.  P.,  and  of  all  books,  vouchers,  and 
securities  relating  thereto,  as  were  at  the  time  when  the  said 
petition  and  affidavit,  and  the  said  papers  so  purporting  as 
aforesaid,  and  in  the  said  oath  and  affidavit  of  the  said  E.  W. 
referred  to,  were  so  produced  and  delivered  by  the  said  E.  W. 
to  the  said  R.  R.,  recorder  as  aforesaid,  in  the  custody,  posses- 
sion, power,  or  knowledge  of  him  the  said  E.  W. ;  for  that  said 
E.  W.  was  then  and  there,  to  wit,  at  the  time  of  presenting  said 
papers  and  taking  said  oath,  and  presenting  said  affidavit,  inte- 
rested in  a  large  part  and  proportion  of  the  estate  and  property 
above  enumerated,  and  other  property,  consisting  of  dry  goods, 
merchandise,  and  debts  due,  to  a  large  amount,  to  wit,  one 
thousand  dollars. 

And  whereas,  in  truth  and  in  fact,  the  said  E.  W.,  at  the  time 
when  the  said  papers  as  aforesaid,  and  in  the  said  oath  and  affi- 
davit of  the  said  E.  W.  referred  to,  were  so  produced,  presented, 
and  delivered  by  the  said  E.  W.  to  the  said  R.  R.,  recorder  as 
aforesaid,  to  wit,  on  the  said  twenty-sixth  day  of  October,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  twenty-nine, 
at  the  second  ward  of  the  city  of  New  York  aforesaid,  in  the 
county  of  New  York  aforesaid,  for  the  future  benefit  of  himself 
or  his  family,  had  disposed  of  and  made  over  a  part  of  his  the 
said  E.  W.'s  personal  estate  of  great  value,  to  wit,  the  money, 
notes  of  hand,  bonds,  acceptances,  furniture  and  goods,  wares, 
and  merchandise  above  enumerated,  of  the  value  of  five  thou- 
sand dollars,  the  same  not  being  the  necessary  wearing  apparel 
of  himself  or  his  family,  or  the  beds  or  bedding  of  his  the  said 
E.  W.'s  family,  with  tlie  intent  to  defraud  some  one  or  more  of 
his  the  said  E.  W.'s  creditors,  and  with  a  view  to  obtain  fraudu- 
lently the  benefit  of  the  said  act  of  the  legislature  of  the  state 
of  New  York,  entitled  "An  act  to  abolish  imprisonment  for  debt 
in  certain  cases,"  so  passed  as  aforesaid,  April  seventh,  one  thou- 
sand eight  hundred  and  nineteen. 

And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say, 
that  the  said  E.  W.,  on,  etc.,  at,  etc.,  in  his  oath  and  affidavit 
aforesaid,  before  the  said  R.  R.,  as  such  recorder  as  aforesaid, 
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upon  his  oath  aforesaid  (he  the  said  R.  R.  then  and  there  hav- 
ing; and  possessing,  by  virtue  of  said  acts  of  the  legislature  afore- 
said, a  lawful  and  competent  power  and  authority  to  administer 
the  said  oath  to  him  the  said  E.  W.  so  as  aforesaid,  and  then 
and  there  to  take  and  receive  the  said  affidavit  of  the  said  E. 
W.),  by  his  own  act  and  consent,  and  in  form  and  manner  afore- 
said, did  knowingly,  falsely,  maliciously,  wilfully,  and  corruptly 
commit  wilful  and  corrupt  perjury,  in  and  upon  points  and  things 
material  to  his  obtaining  the  benefit  of  the  said  act  of  the  legis- 
lature of  the  state  of  New  York,  entitled  "  An  act  to  abolish 
imprisonment  for  debt  in  certain  cases,"  to  the  great  displeasure 
of  Almighty  God,  in  contempt  of  the  said  acts  of  the  legislature 
aforesaid,  to  the  evil  example  of  all  others  in  like  cases  oftending, 
contrary,  etc.,  and  against,  etc.    (  Conclude  as  in  book  1,  chapter  3.) 

(585)  Against  an  insolvent  in  Pennsylvania^  for  a  false  account  of 

his  estate.{c) 

That  I.  L.,  late,  etc.,  on,  etc.,  being  a  person  charged  in  execu- 
tion for  divers  sums  of  money  not  exceeding  in  the  whole  the 
sum  of  one  hundred  and  fifty  pounds,  and  contriving  and  intend- 
ing to  cheat  and  defraud  a  certain  J.  H.  and  others  his  credit- 
ors of  their  just  debts,  upon  the  application  and  petition  of  him 
the  said  I.,  presented  to  the  county  court  of  common  pleas, 
holden  at  Philadelphia,  in  and  for  the  county  of  Philadelphia, 
was  brought  up  before  the  justices  of  the  same  court,  agreeably 
to  the  directions  of  the  act  of  assembly,  entitled  "An  act  for  the 
relief  of  insolvent  debtors  within  this  province  of  Pennsylvania," 
and  then  and  there,  in  his  petition  aforesaid,  did  affirm  and  assert, 
that  he  the  said  I.  had  no  estate  real  or  personal,  and  then  and 
there,  before  the  justices  of  the  same  court,  did  take  his  corporal 
oath,  administered  according  to  law  and  the  directions  of  the 
said  act,  by  the  said  court,  and  then  and  there,  before  the  said 
court,  upon  his  oath  aforesaid,  falsely,  corruptly,  and  maliciously 
and  wilfully  did  swear,  depose,  and  affirm,  that  the  account  by 
him  the  said  I.  delivered  into  the  said  court,  in  his  said  petition 
to  the  said  court,  did  contain  a  full  and  true  account  of  all  his 
real  and  personal  estate,  debts,  credits,  and  efifects  whatsoever, 

(c)  This  indictment  was  drawn  by  i\Ir.  Bradford,  tlion  state  attorney-general, 
and  found  and  sustained  in  1787,  under  the  laws  then  in  force. 
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which  he  the  said  I.  or  any  in  trust  for  him  then  had,  or  at  the 
time  of  his  imprisonment  had,  or  then  was  in  any  respect  enti- 
tled to,  in  possession,  remainder,  or  reversion,  except  the  wearing 
apparel  and  hedding  for  him  or  his  family,  and  the  tools  or  instru- 
ments of  his  trade  or  calling,  not  exceeding  five  pounds  in  value, 
in  the  whole,  and  that  he  had  not  at  any  time  since  his  imprison- 
ment or  before,  directly  or  indirectly,  sold,  leased,  assigned,  or 
otherwise  disposed  or  made  over  in  trust  for  himself,  or  otherwise, 
other  than  as  mentioned  in  such  account,  any  part  of  his  lands, 
estate,  goods,  stock,  money,  debts,  or  other  real  or  personal  estate, 
whereby  to  have  or  expect  any  benefit  or  profit  to  himself,  or  to 
defraud  any  of  his  creditors  to  whom  the  said  I.  was  then  indebted  ; 
whereas,  in  truth  and  in  fact,  he  the  said  I.  then  had,  and  well 
knew  that  he  had,  a  certain  debt  amounting  to  the  sum  of  seven 
pounds  and  ten  shillings,  due  from  a  certain  J.  M.  and  payable  to 
him  the  said  I.  L.,  and  whereas,  in  truth  and  in  fact,  the  said  I.  L. 
then  and  there  had,  and  well  knew  that  he  had,  divers  other  debts, 
goods,  and  chattels,  exceeding  in  value  the  sum  of  five  pounds; 
and  so  the  inquest  aforesaid,  upon  their  oaths  and  affirmations 
aforesaid,  do  say,  that  the  said  I.  L.,  on  the  day  and  year  afore- 
said, at  the  city  aforesaid,  before  the  court  aforesaid,  in  manner 
and  form  aforesaid,  falsely,  maliciously,  wilfully,  and  corruptly 
did  commit  wilful  and  corrupt  perjury,  to  the  great  displeasure 
of  Almighty  God,  and  against,  etc.  {Conclude  as  in  book  1, 
chapter  3.) 

(586)  For  false  swearing^  in  answerivg  interrogatories  on  a  rule  to 
show  cause  why  an  attachment  should  not  issue  for  a  contempt 
in  speaking  opprobrious  words  of  the  court  in  a  civil  suit.{d) 

That  at  a  court  of  common  pleas  held  at  Chambersburg,  in  and 
for  the  county  of  Franklin,  before  J,  R.,  Esq.,  and  his  associates, 

{d^  In  Res.  v.  Newell,  3  Yeatos,  407,  several  exceptions  were  taken  to  the 
indictment  in  arrest  of  judgment,  which  are  I'ully  discussed  by  Smith,  .J.  :  — 

"  1.  The  first  reason  is,  tliat  the  flefjosition  on  which  the  jx'rjury  is  assijrned  is 
stated  to  be  on  an  interrofjatory  filed  between  the  commonwealth  and  the  defend- 
ant, on  the  part  of  the  commonwealth  ;  without  stating;  any  proceeding  lietwoen 
the  commonwealth  and  the  defendant,  in  which  the  said  deposition  would  be  ma- 
terial. 

"  This  objection  was  taken  at  the  trial  under  another  shape,  and  was  overruled 
by  the  court.  It  was  then  said,  that  the  interrogatoiies  v.cre  wrongly  entitled  ; 
that  the  jjlca  w.'is  pending  between  James  Taylor  and  Thomas  Shirley,  and  the 
rule  was  entered  in  that  cause  ;  and  inasmuch  as  the  proceedings  were  on  the  civil 
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jndfjes  of  the  said  court,  upon,  etc.,  a  certain  plea  was  then  and 
there  pending  between  a  certain  J.  T.,  plaintiff,  and  a  certain  T. 

sirle  of  the  court  until  the  attachment  issued,  the  interrogatories  shoukl  have  been 
filed  in  that  suit,  and  headed  accordingly.  To  this  j)oiiit  were  cited  3  Term  Rep. 
253,  and  G  Term  Rep.  G42,  note,  and  the  case  of  Caleb  Wayne,  lately  decided 
in  the  circuit  court  of  the  United  States,  for  the  eastern  district  of  Pennsylva- 
nia. The  answer  given  was,  that  we  had  not  adopted  that  nicety  of  form  here 
which  was  practised  in  England  ;  but  at  the  utmost,  that  the  defendant  should 
have  taken  advantage  of  the  informality  and  showed  to  the  court  the  grounds  of 
his  refusal  to  answer  the  interrogatories.  He  was  now  too  late,  after  he  had  come 
in  and  voluntarily  submitted  to  answer.  The  rule  was  entered  in  December  term, 
1799,  that  the  defendant  should  show  cause  whv  an  attachment  sliould  not  issue 
against  him,  for  treating  the  process  of  the  court  with  contempt,  and  using  oppro- 
brious words  respecting  the  court.  This  ride  was  grounded  on  due  proof  made  of 
his  improper  conduct  previous  thereto.  He  was  then  actually  in  contempt.  We 
considered  the  rule  to  show  cause  in  sucli  a  case  as  wholly  unnecessary.  For 
contemptuous  words  spoken  of  a  court,  its  rules,  or  process,  an  attachment  issues 
immediately  of  course.  Sayer,  114;  1  Stra.  185.  The  party  must  answer  in 
custody,  for  it  is  to  no  purpose  to  serve  him  with  a  second  rule,  tliat  has  sliglited 
and  despised  the  first ;  it  would  expose  the  court  to  further  contempt.  1  Salk. 
84.  The  issuing  of  the  court  on  its  criminal  side  grew  out  of  the  civil  action,  re- 
turned on  the  certiorari  in  the  plea  above  stated,  and  the  oath  of  the  party  be- 
came material.  The  issuing  of  the  attachment  is  only  for  the  purpose  of  bring- 
ing in  the  party  to  answer  to  the  interrogatories,  and  if  he  can  swear  off  the  con- 
tempt he  is  discharged.  12  Mod.  348.  If  he  deny  all  on  oath,  he  is  set  at  liberty  ; 
but  he  must  be  indicted  for  perjury  if  he  forswear  himself.  12  Mod.  oil  ;  8  Mod. 
81  ;  Dougl.  498  ;  1  Strange,  444  ;  Annally,  178  ;  4  Burrow,  2106.  ^Vhen,  there- 
fore, Newell  appeared  in  the  court  of  common  pleas,  to  purge  himself  of  the 
contempt  charged  against  him,  we  viewed  him  in  the  same  light  as  if  his  presence 
had  been  enforced  by  attachment,  and  were  of  opinion  that,  in  either  case,  the 
interrogatories  should  be  entitled  in  the  same  manner.  We  considered  the  rule 
to  show  cause  stated  in  the  indictment  as  mere  matter  of  inducement.  An  indict- 
ment for  perjury  at  an  assize  may  allege  the  oath  to  have  been  taken  before  one 
of  the  judges  in  the  commission,  though  the  names  of  both  are  inserted  in  the 
caption.     Leach,  154. 

"  2.  The  second  objection  is,  that  it  is  not  stated  that  the  defendant  took  an  oath 
on  the  holy  gospel  of  (iod,  or  in  the  presence  of  Almighty  God,  by  uplifted  hand. 
The  indictment  charges,  that  '  the  said  Robert  Newell  did  then  and  there,  in  due 
form  of  law,  take  his  corporal  oath,'  etc.  This  form  was  approved  of  by  Lord 
Hardwicke,  who  says,  the  words  coiyoral  oath  may  stand  for  lifting  up  an  arm 
or  other  bodily  member.  What  is  universally  understood  by  an  oatli  is,  that  '  the 
person  who  takes  it  imprecates  the  vengeance  of  God  upon  him  if  the  oath  he 
takes  is  false.'  1  Atkyns,  20.  In  the  great  case  of  Omychund  r.  Barker,  Ld. 
Chan.  Baron  Parker  said  he  did  not  think  tactis  sacris  Evangeliis  were  neces- 
sary words;  for  several  old  precedents  are,  that  the  party  was  juratiis  generally, 
or  debito  modo  juratus ;  vide  West's  Symb.  2d  part,  under  the  head  of  Indict- 
ments and  Offences,  s.  160.  1  Atkyns,  43,  44  Lord  Chief  Justice  Willessays, 
that  sacrosancta  Ecangelia  are  not  at  all  material  words  in  indictments  for  per- 
jury, lb.  46.  Lord  Chancellor  Hardwicke  asserts  the  same  opinion,  and  ob- 
serves that  the  framers  of  indictments  are  apt  to  throw  in  words,  and  to  swell 
them  out  too  much  to  no  purpose  ;  therefore  the  old  precedents  are  the  best.  lb. 
50.  According  to  Lord  Chief  Justice  Kenyon,  an  indictment  for  perjury  is  suf- 
ficiently certain,  if  it  only  states  the  defendant  to  have  been  in  due  manner  sworn. 
Peake,  156  ;  vide  lb.  23  ;  Leach,  C.  C.  348."  See  further  cases  on  this  point, 
Wh.  Cr.  L.  8th  ed.  §§  1287  et  scq. 

"  3.  The  third  reason  in  arrest  of  judgment  is  most  material,  and  has  obtained 
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S.,  defendant,  upon  a  certiorari  directed  to  K.  1^.,  Esq.,  and  re- 
turned into  tlie  said  court,  and  the  said  court  did  then  and  there 

from  us  much  consideration.  It  is  tliis  ;  that  in  the  assignment  of  the  perjury, 
it  is  not  stated  that  the  defendant  (\\i\  falsely,  corruptly,  and  icilfully  swear,  etc. 

"If  the  indictment  is  considered  as  grounded  on  the  statute  5  Eliz.  c.  9,  it  is 
certainlv  defective  ;  because  the  words  icilfully  and  coiTvptly  are  inserted  in  the 
sixth  paragraph,  as  material  descriptions  of  the  offence.  And  it  is  clearly  sel> 
tied,  that  in  every  prosecution  on  this  statute  the  words  thereof  must  be  exactly 
pursued  ;  and  therefore,  that  an  indictment  or  action  on  the  said  statute,  alleging 
that  the  defendant  deposed  such  a  matter  y'a/.s^  and  deceptiv6  (^2  Leon.  211, 
S  Leon.  230;  1  Show.  190),  or  fals^  et  corruptive  (Hill.  12;  Cro.  El.  147),  or 
fals^  and  roluntari^  (Sav.  43),  without  expressly  saying  that  he  did  it  voluntarie 
et  corrupte,  is  not  good,  and  that  such  a  defect  cannot  even  be  supplied  by  add- 
ing the  words  contra  formam  statuti,  or  concluding  et  sic  voluntarium  et  corrup- 
tum  comniisit  perjurium.  2  Leon.  214  ;  1  Leon.  230  ;  Savil.  43  ;  Cro.  El.  147  ; 
1  Hawk.  c.  69,  s.  17. 

"The  present  indictment  concludes,  'contrary  to  the  act  of  general  assembly 
in  such  case  made  and  provided.'  But  on  examining  our  statute  book  it  will  be 
found,  that  the  oidy  law  respecting  this  offence  in  courts  of  justice  was  enacted 
on  the  31st  May,  1718,  the  24th  section  whereof  goes  to  subornation  of  per- 
jury ;  and  the  2.5th  section  extends  the  English  statute  of  5  Eliz.  c.  9,  and  de- 
clares that  this  statute  shall  be  put  into  due  execution  here.  1  St.  Laws,  143. 
The  act  of  .'jth  April,  1790  (2  St.  Laws,  804),  which  was  made  perpetual  by  the 
act  of  4th  Ay)ril,  1799  (4  St.  Laws,  399),  prescribes  iine  and  imprisonment  in  lieu 
of  the  I'ormer  infamous  punishments  of  pillory  and  whipping.  It  will  be  further 
found,  that  this  statute  of  5  P^liz.  c.  9,  extends  to  no  other  perjury  than  that  of 
a  witness;  and  therefore  no  one  can  come  within  the  statute  by  reason  of  any 
false  oath  in  an  answer  to  a  bill  in  chancej-y  (Cro.  El.  148  ;  2  Leon.  201  ;  Dalis. 
84;  Yelv.  120),  or  in  swearing  the  peace  against  another  (2  Roll.  Abr.  77,  pi. 
5),  or  by  reason  of  a  false  wager  of  law  (Nov.  7,  108),  or  for  taking  a  false  oath 
before  commissioners  appointed  by  the  king,  to  make  an  incpiiry  concerning  his 
title  to  certain  lands.  .Moore,  G27  ;  1  Hawk.  c.  G9,  s.  20.  It  thereiore  neces- 
sarily follows,  that  if  the  indictment  had  been  framed  with  the  utmost  correct- 
ness, under  the  statute  of  5  Eliz.,  the  offence  of  the  defendant  was  not  punish- 
able thereby,  because  he  was  not  a  witness,  examined  in  a  court  ot"  justice,  in  the 
usual  course  of  y)roceeding. 

"  Perjury  is  defined  by  Lord  Coke  to  be  a  crime  committed,  when  a  lawful 
oath  is  administered  in  some  judicial  proceeding  to  a  person  who  swears  wilfully, 
absolutely,  and  falsely,  in  a  matter  material  to  the  issue,  or  ])oint  in  (juestion. 
3  Inst.  1G4  ;  4  Bl.  Com.  13  7.  And  in  10  Mod.  195,  it  is  laid  down,  that  the  oath 
must  not  only  \>v  false,  but  wilful  and  malicious,  to  make  it  ])ejjury.  Here  the 
ler/ality  oi'  the  oath,  and  tXw propriety  o\'  the  judicial  [)rocethire,  are  indisputable. 
Till- indictment  states  tiiat  the  defendant  did  •  tlu'U  and  there  roluntorily,  and 
of  his  own  /'rte  will  and  accord,  ])roj)Ose  to  the  sai<l  court  to  ])urge  himself  upon 
oath  of  the  said  contempt  allegful  against  him  ;  that  he  was  then  and  tliere  duly 
sworn  on  his  corporal  oath,  and  then  and  there  did  answer  and  declare,'  etc.; 
negativing  by  express  averments  the  truth  of  his  oath,  with  a  conclusion,  that 
'  lie,  the  saifl  Iloi)ert  Newell,  the  day  and  year  aforesaid,  at  Cliambersburg  afore- 
said, etc.  etc.,  by  his  own  act  and  consent,  and  of  his  own  most  wicked  and  cor- 
rupt mind  and  disposition,  in  m;iimer  aforesaid,  ditl  knowinyly,  falsely,  wickedly, 
maliciously,  and  corruptly  commit  wiit'id  an<l  corrupt  perjury,'  etc. 

"  On  the  bare  reading  of  the  indictment,  one  would  reasonably  suppose  that 
the  wilfulness,  absoluteness,  falsity,  and  malice  of  the  oath  were  sufficiently 
asserted  and  charged  against  tlie  defendant.  But  his  counsel  have  ingeniously 
objected  that  it  does  not  ])ursu(!  the  cf)urse  of  the  precedents,  and  that  tlie  offence 
is  not  hiiil  In  a  mannirr  known  to  tiie  law. 
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make  a  rule  of  the  said  court  in  substance  as  follows,  to  wit: 
"  Rule  that  R.  N.,  Esq.,  show  cause  by  the  next  terra,  why  an 

"We  hold  ourselves  bound  by  precedents.  We  flatter  ourselves,  we  can  say 
witli  Lord  Chief  Justice  Kenyon,  '  It  is  our  wish  and  comtbi-t  to  stand  super  (viti- 
quas  vias.'  7  Term.  Rep.  6G8.  In  criminal  cases,  we  will  not  intcuitionally 
inflict  new  hardsliips  on  any  one,  let  our  individual  feelings  be  what  they  may. 
To  satisfy  our  minds  in  this  particular,  my  brother  Yeatcs  and  I  have  made  dili- 
gent and  painful  researches  into  the  books  of  entries  on  the  criminal  law.  The 
result  of  our  inquiries  has  been  as  follows:  — 

"In  Rex  V.  Oates,  5  St.  Tri.  4,  the  indictment  for  perjury  charges  him  that 
he  falseli/,  voliiiitaril//,  and  corriiptlji  did  say,  etc.  So  on  the  second  indictment 
against  him.  lb.  70.  In  Rex  v.  Sir  Patience  Ward,  3  St.  Tri.  661,  the  infor- 
mation states  that  he  false!  >/  and  cori-iiptly  diil  swear,  (!tc.  In  Rex  v.  Elizabeth 
Canning,  10  St.  Tri.  20G,  the  indictment  charges  that  she  did  falsel)/,  tviclccdh/, 
voluutarily,  and  co?-7-iipt/i/  say,  etc.  InTremaine's  Pleas  of  the  Ci'own,  p.  1.'56  to 
167,  there  are  thirteen  indictments  for  perjury,  all  of  wliich  are  laid  with  the 
epithets  (or  some  of  them)  falselij,  corrupti if,  innlicioushj,  and  volitjitarili/,  etc. 
In  Stubb's  Crown  Circt.  Comp.  308  to  .334,  there  are  seven  indictments,  with  the 
same  epithets,  applied  to  the  acts  of  swearing.  So  in  Cliffs  Entries,  399,  401, 
there  are  two  inf"orn\ations  for  perjury  at  the  assizes,  that  the  defendant  maliciniisli/, 
voluiitarilij,  and  corruptly  swore,  etc.  And  in  Rex  v.  Greepe  (5  Mod.  343).  an 
information  at  common  law  for  perjury  in  a  trial  at  bar  in  replevin,  charges  the 
defendant  that  he  fnlsely,  maliciously,  voluntarily,  and  corruptly,  on  his  oath 
said,  etc.  In  Co.  Ent.  164,  b,  357,  a,  there  are  two  precedents  of  actions  brought 
in  debt  on  the  statute  5  Eliz.  c.  9,  wherein  it  is  laid,  that  the  defendants  rolun- 
tariiy  and  corruptly  swore,  etc.  And  so  in  many  other  actions  of  debt  in  other 
books. 

"  On  the  other  hand,  in  the  same  book,  165,  b,  there  is  a  form  in  a  deposition 
before  commissioners  on  interrogatories  in  chancery,  wherein  the  epithets  are 
not  used.  So  in  Rast.  Ent.  481,  the  declaration  lays  the  swearing  without 
those  terms,  per  quod  idem  R.  voluntarie  et  corruptive  commisit  perjurium 
voluntarium. 

"In  Officium  Clerici  Pads  (a  book  containing  many  excellent  precedents), 
fol.  87,  we  find  an  indictment  for  perjury,  in  a  deposition  resembling  the  present 
case  in  all  particulars.  It  states  that  the  defendant  '  being  sworn,  said  and 
upon  his  oath  affirmed  and  deposed  in  manner  following,  etc.  Whereas,  in  truth 
and  in  fact,  etc.,  voluntarily  and  corruptly  committed  voluntary  and  corrupt 
perjury,'  etc.  Again,  in  West's  Symbol,  119,  b,  s.  160,  another  form  of  the 
same  kind  occurs  for  perjury  in  a  deposition  before  commissioners,  by  commis- 
sion out  of  the  court  of  wards.  But  in  the  same  book  and  page,  s.  161,  for 
perjury  in  a  deposition  before  commissioners,  by  commission  out  of  chancery  on 
the  statute  of  5  Eliz.,  after  the  words  in  the  indictment,  'whereas  in  truth  the 
said  H.  S.  did  not  cause,  etc.,  neither,  etc.  (neyando  ejf'ectuni  depositiouis),  prout 
prcedict.  W.  false  and cnrruple  deposuit  et  jurarit  per  quod,'  etc.  And  again  (lb. 
138,  s.  241),  an  indictment  for  perjury  committed  In  an  answer,  in  the  exchequer 
at  Chester,  states,  tluit  the  defendant  on  his  oatii,  'said,  afhrmed,  and  swore  these 
English  words  following,  etc.,  and  so  the  said  R.,  in  making  and  conlirmiug  his 
answers  in  that  part  aforesaid,  the  day  of  at,  etc.,  voluntarily  and  corruptly 

committed  voluntary  perjury,'  etc. 

"It  is  evident,  therefore,  that  the  forms  of  indictment  at  common  law  for  per- 
jury are  not  uniformly  the  same  ;  but  the  words  falsely,  corruptly,  and  wilfully, 
as  ap])lied  adjectlvely  or  adverbially  to  the  act  of  swearing,  are  mere  expletives 
to  swell  the  sentence.  In  the  language  of  Lord  Hardwicke.      1  Atkyns,  50. 

"We  find  no  adjudged  case  or  dictum  in  the  books,  that  such  words  are 
appropriate  terms  of  art,  descri[»tive  of  the  crime  of  perjury,  at  common  law, 
as  murdravit  in  an  indictnxent  for  murder,  cejrit  in  larceny,  mayhemiavit  in  may- 
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attachment  shall  not  issue  against  him  for  treating  the  process 
of  this  court  with  contempt,  and  using  opprobrious  words  to  a 
person  who  served  upon  him  a  copy  of  a  rule  of  this  court,  while 
the  person  was  engaged  in  that  service." 

And  the  jurors  aforesaid  do  further  present,  that  afterwards^ 
to  wit,  upon,  etc.,  in  the  county  aforesaid,  and  within  the  juris- 
diction of  this  court,  the  said  R.  ^.,  Esq.,  of  the  county  afore- 
said, did  appear  in  his  proper  person,  before  the  said  court  of 
common  pleas,  held  by  the  judges  aforesaid,  and  did  then  and 
there  voluntarily  and  of  his  own  free  will  and  accord,  propose 
to  the  said  court  to  purge  himself  upon  oath  of  the  said  con- 
tempt alleged  against  him,  whereupon  certain  interrogatories 
were  then  and  there  drawn  up  in  writing,  and  proposed  to  the 
said  R.  N.,  Esq.,  in  substance  as  follows,  to  wit: — 

Pennsylvania  against  R.  IST.,  Esq. — In  the  Common  Pleas  of 
Franklin  County. 

Interrogatories  exhibited  on  the  part  of  the  commonwealth. 
1st.  Did  T.  S.,  at  any  time  previous  to  the  last  December  terra 
for  this  county,  serve  you  with  a  copy  of  a  rule  of  the  court  of 
common  pleas  of  Franklin  county,  to  show  cause  why  an  at- 

hem,  felnniee  in  felony,  etc.  2  Hawk.  c.  25,  s.  55.  On  the  contrary,  we  do 
find  it  laid  down  by  the  judges,  that  an  indictment  for  perjury  at  common  law 
does  not  recjuire  so  much  certainty  as  on  the  statute,  and  tliat  it  need  not  be  in 
a  court  of  record,  or  matter  material  to  the  issue.  5  Mod.  348  ;  1  Sid.  106. 
And  in  Cox'si  case  (Leach,  69),  it  was  agreed  by  ten  judges  unanimously,  that 
the  word  rcilfullij  was  not  essentially  necessary  in  an  indictment  for  perjury  at 
common  law,  though  it  was  essential  in  an  indictment  for  perjury  under  the 
statute  of  5  Eliz.  c.  9,  because  the  terra  wUfal  in  the  statute  is  a  material  de- 
scription of  the  offence.  Still  it  is  necessary,  that  it  should  appear  by  the  indict- 
ment that  the  oath  was  unlful/y  false. 

"  It  will  readily  be  agreed  that  all  indictments  must  have  a  precise  and  suffi- 
cient certainty,  aud  that  the  offences  must  be  set  forth  with  clearness  and  cer- 
tainty. 4  Bl.  Com.  ,305,  3()G.  Every  person  should  be  apprised  of  the  distinct 
charge  made  against  him,  in  order  that  he  may  come  fully  ])repared  for  his  de- 
fence. But  in  the  words  of  the  humane  Lonl  Hale,  '  the  great  strictness  and 
unseemly  niceties,  retpiired  in  some  indictments,  tend  to  the  reproach  of  the  law, 
to  th(!  shame  of  the  government,  to  the  encouragement  of  villainy,  luid  to  the 
dishonor  of  (Jod.'      2  Hale,  P.  C.  103. 

"4.  The  last  reason  olfered  in  arrest  of  judgment  is,  that  the  indictment  is 
insensible  and  repugnant,  and  is  defective  both  in  form  and  snl)stance.  This 
oljijection  being  made  in  general  terms,  must  necessarily  refer  to  the  supposed 
defects  before  particularly  specified  and  already  consi(h'red. 

"Upon  the  whole,  on  the  best  consiileration  which  my  brother  Yeates  and  I 
have  been  capable  of  giving  to  the  different  reasons  filed  in  arrest  of  judgment, 
our  official  <luty  constrains  us  to  say,  that  they  are  not  relevant  in  point  of  law, 
and  tiiat  the  commonwealth  is  entitled  to  judgment." 
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tachinent  should  not  issue  against  you  for  a  contempt  of  the  said 
court?  2d.  After  having  read  the  copy  of  the  rule  mentioned  in 
the  first  interrogatory,  did  you  say,  "Damn  the  court,  they  are  a 
set  of  damned  stool-pigeons,"  and  say,"  If  the  court  want  a  copy 
of  my  judgment,  they  may  come  for  it?"  or  did  you  make  use 
of  any  of  the  expressions  above  stated? 

And  the  said  R.  N.  did  then  and  there,  in  due  form  of  law  take 
his  corporal  oath  before  the  said  court  (they  having  sufficient  and 
competent  power  and  authority  to  administer  an  oath  to  the  said 
R.  N.  in  that  behalf),  that  he  the  said  JR.  IST.  would  true  answers 
make  to  the  said  interrogatories ;  and  he  the  said  R.  'N.,  being  so 
sworn  upon  his  corporal  oath,  on  the  matters  contained  in  the 
said  interrogatories,  did  then  and  there  answer  and  declare  before 
the  said  court,  in  answer  to  the  said  second  interrogatory,  that  he 
(himself  the  said  R.  N.  meaning)  did  not  make  use  of  any  of 
the  expressions  therein  (the  said  interrogatory  meaning)  con- 
tained ;  whereas,  in  truth  and  in  fact,  the  said  R.  'N.,  after  having 
read  the  copy  of  the  rule  of  the  court  aforesaid,  did  say,  "  Damn 
the  court,  they  are  a  set  of  damned  stool-pigeons."  And  whereas, 
in  truth  and  in  fact,  the  said  R.  R.,  after  having  read  the  copy  of 
the  rule  last  aforesaid,  did  say,  "  If  the  court  want  a  copy  of  my 
judgment"  (the  judgment  of  him  the  said  R.  N.  in  the  said  cause 
between  J.  T.  and  T.  S.  meaning),  "  they  may  come  for  it."  And 
so  the  jurors  aforesaid,  upon  their  oaths  and  affirmations  afore- 
said, respectively  do  say,  that  the  said  R.  ^.,011  the  said  third 
day  of  April,  in  the  year  last  aforesaid,  at  C.  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  of  this  court,  upon 
his  oath  aforesaid,  before  the  said  court  of  common  pleas  (the 
said  court  of  common  pleas  then  and  there  having  sufficient 
and  competent  power  and  authority  to  administer  the  said  oath 
to  the  said  R.  N.),  by  his  own  act  and  consent,  and  of  his  own 
most  wicked  and  corrupt  mind  and  disposition,  in  manner  and 
form  aforesaid,  did  knowingly,  falsely,  wickedly,  maliciously, 
wilfully,  and  corruptly  commit  wilful  and  corrupt  perjury,  to 
the  great  displeasure  of  Almighty  God,  to  the  evil  and  pernicious 
example  of  all  others  in  like  case  offending,  contrary,  etc.,  and 
against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 
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(587)  In  charging  J.  K.  loith  larceny  before  a  justice  of  the  peace.[e) 

That  formerly,  to  wit,  on,  etc.,  at  the  county  aforesaid,  J.M'C, 
late,  etc.,  came  before  J.  S.,  Esq.,  then  and  yet  being  one  of  the 
justices  of  the  commonwealth  of  Pennsylvania  assigned  to  keep 
the  peace  in  and  for  the  said  county  of  Philadelphia,  and  also 
to  hear  and  determine  divers  felonies,  trespasses,  and  otlier  mis- 
deeds committed  in  the  said  county,  and  the  said  J.  M'C.  well 
knowing  the  premises,  and  wickedly  devising  and  intending  un- 
justly to  aggrieve  one  J.  K.,  aiid  to  procure  him  without  any  just 
cause  to  be  imprisoned,  and  kept  in  prison  for  a  long  space  of 
time,  on  the  said  twelfth  day  of  December,  in  the  year  aforesaid, 
at  the  county  aforesaid,  tlie  said  J.  M'C.  then  and  there  being 
present  in  his  own  proper  person,  before  the  said  J.  S.,  Esq.,  then 
and  there  being  one  of  the  justices  of  the  commonwealth  as- 
signed to  keep  the  peace  in  and  for  the  said  county  of  Philadel- 
phia, and  also  to  hear  and  determine  divers  felonies,  trespasses, 
and  other  misdeeds  committed  in  the  same  county,  he  the  said 
J.  M'C.  did  then  and  there  take  his  solemn  affirmation  before  the 
said  J.  S.  (lie  the  said  J.  S.  then  and  there  having  sufficient  and 
competent  power  and  authority  to  administer  the  said  affirma- 
tion to  the  said  J.  M'C.  in  that  behalf),  and  that  the  said  J.  M'C, 
not  having  the  fear  of  God  before  his  eyes,  but  being  moved  and 
seduced  by  the  instigation  of  the  devil,  then  and  there  before  the 
said  J.  S.  upon  his  affirmation  aforesaid,  falsely,  maliciously, 
wickedly,  wilfully,  and  corruptly  did  say,  depose,  affirm,  and  de- 
clare (among  other  things),  in  substance  and  to  the  effect  follow- 
ing, that  is  to  say,  that  he  the  said  J.  M'C,  on  the  twelfth  day  of 
December,  in  the  year  aforesaid,  at  the  county  aforesaid,  was  pos- 
sessed of  five  silver  dollars,  and  he  the  said  J.  M'C  being  so 
possessed  tliereof,  tlie  said  J.  K.,  with  force  and  arms,  etc.,  at  the 
county  aforesaid,  did  take  and  carry  away  the  said  live  silver 
dollars  out  of  and  from  the  possession  of  the  said  J.  M'C,  thereby 
meaning  and  intending  that  the  said  J.  K.  was  guilty  of  larceny, 
and  had  with  force  and  arms  feloniously  stolen,  taken,  and  car- 
ried away  the  said  five  silver  dollars,  against  the  peace  of  the 
commonwealth, at  the  county  aforesaid;  whereas,  in  truth  and  in 

{()   Drawn  in  1  7!)t  1)^-  Mr.  .Tared  Ingersoll,  attorncy-gL'noral  of  rcnnsylvania. 
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fact,  at  tlie  time  he  the  said  J.  M'C.  so  took  his  solemn  affirma- 
tion aforesaid,  in  form  aforesaid,  or  at  any  other  time,  the  said 
J.  K  had  not,  with  force  and  arms,  taken  and  carried  away  the 
said  five  silver  dollars  out  of  the  possession  of  the  said  J.  M'C, 
nor  had  with  force  and  arms,  and  against  the  peace  of  the  com- 
monwealth, feloniously  stolen,  taken,  and  carried  away  the  same, 
hut  the  said  J.  M'C.  at  the  time  he  so  took  the  affirmation  afore- 
said, in  form  aforesaid,  then  and  there  well  knew  that  the  said 
J.  K.  had  not  with  force  and  arms  and  against  the  peace  of  the 
commonwealth,  taken  and  carried  away  the  said  five  silver  dol- 
lars, out  of  the  possession  of  the  said  J.  M'C,  nor  feloniously, 
with  force  and  arms,  and  against  the  peace  and  dignity  of  the 
commonwealth,  stolen,  taken,  and  carried  away  the  said  five 
silver  dollars;  and  so  the  jurors  aforesaid,  upon  their  oatlis  and 
affirmations  aforesaid,  do  say,  that  the  said  J.  M'C, on  the  twelfth 
day  of  December,  in  the  year  aforesaid,  at  the  county  aforesaid, 
before  the  said  J.  S.,  being  such  justice  aforesaid  (and  then  and 
there  having  sufficient  and  competent  power  and  authority  to 
administer  the  said  affirmation  to  the  said  J.  M'C),  and  within 
the  jurisdiction  of  this  court,  by  his  own  act  and  consent,  and  of 
his  own  wicked  and  corrujit  mind  and  disposition,  in  manner 
and  form  aforesaid,  did  falsely,  wickedly,  and  wilfullj'  and  cor- 
ruptly commit  wilful  and  corrupt  perjury,  to  the  great  displeas- 
ure of  Almighty  God,  to  the  evil  and  pernicious  example  of  all 
others  in  the  like  cases  otiending,  contrary,  etc.,  and  against,  etc. 
{Conclude  as  in  book  1,  chapter  3.) 

(588)  In  charging  A.  N.  with  assault  and  battery  before  ajustice.{f) 

That  heretofore,  to  wit,  on,  etc.,  at,  etc.,  K.  M.,  late,  etc.,  came 
before  H.  M'K.,  Esq.,  then  and  yet  being  one  of  the  justices,  etc., 

(/)   State  V.  Mumford,  1  Dev.  219. 

Alter  a  verdict  tor  the  state,  the  counsel  for  the  prisoner  moved  in  arrest  of 
judgment,  contending  that  tlie  assignment  of  perjury  was  not  sutKciently  certain, 
and  in  etfect  was  notliing  more  than  a  negative  pregnant ;  his  honor,  tlie  jjresid- 
ing  judge,  being  of  that  opinion,  arrested  the  judgment,  whereupon  Taylor,  chief 
justice,  said:  "The  objection  taken  in  arrest  of  judgment  is  founded  on  the 
assumption  that  tlie  only  material  inquiry  before  the  justice,  whether  Noble  had 
assaulted  ^lumfbrd  or  not,  on  the  day  specified,  and  that  whether  he  struck  him 
on  the  back  or  not  at  the  last  wrestle,  was  irrelevant  and  unconnected  with  that 
question  ;  that  the  assignment  of  perjury  in  the  circumstances  is  consistent  with 
the  belief  that  the  defendant  might  have  sworn  truly  as  to  the  principal  fact,  viz., 
the  assault.     This  presents  two  (questions,  whether  the  materiality  of  the  inquiry 

59 


(588)  OFFENCES    AGAINST    SOCIETY. 

and  then  and  there  upon  her  oath  charged  one  A.  l!«r.,  before  the 
said  H.  M'K.,  the  justice,  etc.,  with  having  assaulted,  stricken, 
etc.,  one  H.  M.,  being  the  husband  of  her  the  said  K.  M.  And 
the  jurors,  etc.,  further  present,  that  upon  the  examination 
of  the  said  K.  M.,  before,  etc.,  upon  her  oath  aforesaid,  touching 

is  sufficiently  stated  in  the  indictment,  and  whether  the  assignment  of  perjury  is 
properly  and  distinctly  made? 

"  It  is  laid  down  as  a  rule,  which  I  found  nowhere  controverted,  that  it  should 
appear  on  the  face  of  the  indictment  that  the  oath  taken  was  material  to  the 
question  depending,  not  by  setting  forth  the  circumstances  which  render  it  so  in 
describing  the  proceedings  of  a  former  trial,  but  by  a  general  allegation  that  the 
particular  rjuestion  became  material.  In  Aylett's  case,  a  leading  one  on  this 
subject,  it  is  stated  that  it  became  a  material  question  on  the  hearing  of  the  com- 
plaint, and  the  hearing  of  that  is  stated  in  general  terms.  I  Term.  Rep.  66. 
In  the  King  v.  Dowlin  the  question  was  much  debated;  it  is  there  stated  that  the 
question  became  material  on  the  trial,  in  the  same  general  terms  that  it  is  stated 
here,  and  the  trial  is  referred  to  in  this  manner,  that  'at  such  a  court  J.  R.  was 
in  due  form  of  law  tried  upon  a  certain  indictment,  then  and  there  depending 
against  him  for  murder.'  Dowlin  was  a  witness  against  J.  R.  on  that  trial,  and 
the  perjury  was  assigned  in  his  swearing,  that  '  he  had  never  said  tliat  he  would 
be  revenged  of  the  said  J.  R.  and  would  work  his  ruin.'  On  this  part  of  the 
case  it  was  argued  on  behalf  of  Dowlin  that  all  those  facts  ought  to  be  stated 
in  the  proceedings  against  J.  R.  which  were  necessary  to  show  that  the  juris- 
diction was  competent,  that  there  was  something  to  be  tried ;  the  materiality 
of  the  question  to  that  point,  and  the  falsity  of  the  oath.  This  objection  is 
thus  directly  met  by  Lord  Kenyon  :  '  But  it  has  been  objected  that  it  was  ne- 
cessary to  set  forth  in  the  indictment  so  much  of  the  proceedings  of  the  former 
trial,  as  will  show  the  materiality  of  the  (piestion  on  which  the  perjury  is  as- 
signed. If  it  were  necessarj-,  and  if  the  question  arose  on  the  credit  due  to  the 
witness,  the  whole  of  the  evidence  given  before  must  be  set  forth  ;  but  that 
has  never  been  held  to  be  necessary,  it  always  having  been  adjudged  to  be 
sufficient  to  allege  generally,  that  the  particular  (piestion  became  a  material 
question.  But  here  it  is  averred,  that  the  (juestion  on  which  perjury  was  as- 
signed was  a  material  question;  the  jury  have  found  it  so  by  tlieir  verdict.'  5 
Term  Rep.  .319. 

"In  tliis  indictment,  the  warrant  and  examination  before  the  magistrate  are 
stated,  and  the  general  allegation  of  the  materiality  of  the  question  is  in  confor- 
mity with  tiie  best  forms,  and,  considered  in  reference  to  the  statute  on  this  sub- 
ject (Rev.  ch.  38.3),  appears  to  me  unexceptionable. 

"The  matter  sworn  to  by  this  defendant  is  contradicted  in  the  assignment  of 
perjury,  specially  and  particularly,  and  in  the  words  in  wliich  it  was  sworn.  A 
general  averment  upon  the  whole  matter  that  the  defendant  falsely  swore,  is 
not  sufficient;  it  should  be  specific  and  distinct,  to  the  end  that  the  defendant 
may  have  notice  of  wiiat  he  is  to  come  prepared  to  defend.  2  M.  &  8.  385. 
And  the  whole  matter  of  the  defendant's  false  testimony  must  be  set  forth,  and 
if  the  least  part  of  one  entire  assignment  be  unproved,  she  v.ouUl  not  be  con- 
victed. The  offence  ciiarged  consists  in  tiie  whole  and  not  in  any  one  part  of 
the  assignment.  And  this,  in  my  opinion,  obviates  the  necessity  of  any  opinion 
as  to  how  far  perjury  may  be  couuuitted,  if  tlie  false  oath  has  a  tendency  to  prove 
or  disprove  the  matter  in  issue,  although  but  circumstantially  ;  or  liow  far  tlie 
fact  sworn  to,  tliough  not  material  to  tlie  issue,  must  have  such  a  connection  with 
the  principal  fart,  as  to  give  weight  to  the  testimony  on  that  point.  Tliese  views 
of  tlie  subject  could  in  tins  case  only  be  properly  presented  to  the  court  trying 
the  cause.      I  tliink  tlie  conviction  is  right." 
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and  concernino;  the  alleged  assault  by  the  said  A.  N.,  in  and 
upon  the  said  II.  M.,  certain  questions  then  and  there  hecanie 
and  were  material,  that  is  to  say,  whether  A.  N.  did  strike  her 
husband  H.  M.  with  a  stick  across  the  back  at  the  last  time  he 
and  V.  P.  wrestled,  and  whether  the  blow  across  the  back  with 
a  stick  was  given  immediately  as  he  fell.  And  the  jurors,  etc., 
do  further  present,  that  the  said  K.  M.,  wickedly  devising  and 
intending  utijustly  to  aggrieve  the  said  A.  N.,  and  procure  him 
to  be  imprisoned,  and  kept  in  prison  for  a  long  space  of  time, 
on,  etc.,  at,  etc.,  before  the  said  H.  M'K.,  then  being,  etc.,  she 
the  said  K.  M.  did  then  and  there  take  her  corporal  oath,  and 
was  sworn  upon  the  holy  gospel  of  God  before  the  said  II.  M'lv., 
justice,  etc.,  he  the  said  H.  M'K.  then  and  there  having  sufficient 
and  competent  power  and  authority  to  administer  an  oath  to 
the  said  K.  M.  in  that  behalf,  and  that  the  said  K.  M.,  not 
having,  etc.,  but  being  moved,  etc.,  then  and  there  before  the 
said  H.  M'K.,  justice,  etc.,  upon  her  oath,  etc.,  falsely,  etc.,  did 
depose,  say,  swear,  give  and  make  information,  among  other 
things,  in  substance  and  to  the  eflect  following,  that  is  to  say, 
that  N.  (meaning  the  said  A.  N.)  did  strike  her  husband  H.  M. 
with  a  stick  across  the  back,  at  the  last  time  he  (meaning  the 
said  H.  M.)  and  V.  P.  (meaning  a  certain  V.  P.)  wrestled,  and 
the  blow  (meaning  the  blow  with  the  stick  across  the  back  of 
the  said  II.  M.)  was  given  immediately  as  they  (meaning  the 
said  H.  M.  and  the  said  V.  P.)  fell ;  whereas,  in  truth  and  in 
fact,  the  said  A.  N".  did  not  strike  her  husband  H.  M.  with  a 
stick  across  the  back,  at  the  last  time  he  the  said  H.  M.  and 
V.  P.  wrestled,  and  whereas,  in  truth  and  in  fact,  the  blow  was 
not  given  as  they  (the  said  H.  M.  and  the  said  V.  P.)  fell.  And 
so  the  jurors  aforesaid,  etc.  etc. 

(589)  In  false  swearing  hy  a  person  offering  to  vote,  as  to  his 
qualijications  when  challenged.{g) 

That  on,  etc.,  at  an  annual  election  held  at  the  town  of  Porter, 
in  the  county  of  Niagara,  for  the  choice  of  a  senator  from  the 
eighth  senatorial  district  of  the  state  of  New  York,  one  member 

{g)  Campbell  v.  People,  8  "Wend.  63C.  I  liave  been  unable  to  obtain  the 
record  in  this  case,  but  the  report  appears  to  give  the  substantial  averments  of 
the  indictment. 
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of  asserabl}',  and  a  sheriff  for  said  county,  and  four  justices  of 
the  peace  for  the  town  of  Porter,  held  pursuant  to  the  constitu- 
tion and  laws  of  the  state  before  the  board  of  inspectors  of  the 
said  election  then  sitting  at  the  house  of,  etc.,  in  the  town  of 
Porter,  which  said  board  being  then  and  there  legally  consti- 
tuted and  organized  according  to  law  to  receive  all  legal  or  law- 
ful votes  or  ballots  for  said  officers  to  be  elected  as  aforesaid,  R. 
C,  etc.,  appeared  before  the  board  and  oftered  his  vote  or  ballots 
for  some  or  all  of  said  officers,  whereupon,  before  his  vote  or 
ballots  were  given  in,  he  was  duly  challenged  touching  his  right 
or  legal  ability  to  vote  at  said  election  for  the  said  officers  or 
either  of  them,  and  on  being  challenged  he  was  then  and  there 
duly  sworn  and  did  take  his  corporal  oath  before  the  said  board, 
so  constituted  and  sitting  as  aforesaid,  the  said  board  being  then 
and  there  duly  authorized  and  empowered  to  administer  an  oath 
to  the  said  R.  C.  in  that  behalf;  and  he  the  said  R.  C,  being 
then  and  there  sworn  by  and  before  the  said  board,  and  not  re- 
garding the  laws  of  the  state,  etc.,  did  then  and  there  falsel}^ 
wilfully,  and  corruptly  say,  depose,  and  swear  to  and  before  the 
board  aforesaid,  touching  his  right  to  vote  and  his  qualifications 
as  a  voter  at  said  election  for  the  officers  aforesaid,  in  sub- 
stance and  effect  as  follows,  among  other  things,  that  is  to  say, 
that  he  the  said  R.  C.  was  a  natural  born  or  a  naturalized  citizen 
of  the  state  of  New  York,  or  one  of  the  United  States  of 
America ;  whereas,  in  truth  and  in  fact,  he  the  said  R.  C.  was 
not  a  natural  born  or  naturalized  citizen  of  the  state  of  New 
York,  or  one  of  the  United  States  of  America  ;  and  so  the  jurors 
aforesaid  say,  that  the  said  R.  C,  on,  etc.,  did  commit  wilful  and 
corrupt  perjury,  etc. 

(589a)  Perjury  before  election  judge. 

That  on,  etc.,  at,  etc.,  at  a  certain  election  for  trustees  and 
village  clerk  of  the  village  of  G.,  in  said  county,  called  and 
held  in  pursuance  of  law,  in  said  village  of  G.,  one  0.  S.  having 
offered  to  vote  at  said  election,  and  his  said  vote  having  been 
challenged  by  a  legal  voter  at  said  election,  by  reason  of  said 
challenge  his  vote  was  refused  by  the  judges  of  said  election, 
then  and  there  present,  whereby  it  became  material  that  an  affi- 
davit, as  required  by  law,  should  be  made,  C.  J.,  of  the  said,  etc., 
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came  in  his  own  proper  person  before  J.  B.  G.,one  of  the  judges 
of  said  election,  and  then  and  there  produced  a  certain  affidavit 
of  hira,  the  said  C.  J.,  and  then  and  there  before  the  said  J.  B. 
G.,  judge  as  aforesaid,  in  due  form  of  law,  was  sworn  concerning 
the  truth  of  the  matter  contained  in  said  affidavit,  he,  the  said 
J.  B.  G.,  then  and  there  having  full  power  and  authority  to  ad- 
minister the  said  oath  to  him,  the  said  C.  J.,in  that  behalf;  and 
that  the  said  C.  J.,  being  so  sworn,  then  and  there  upon  his  oath 
aforesaid,  before  the  said  J.  B.  G.,  who  had  full  power  and 
authority  to  administer  the  same  as  judge  of  said  election,  felo- 
niously, wilfully,  corruptly,  and  falsely,  in  and  by  his  said  affi- 
davit, did  depose  and  swear  (among  other  things)  in  substance 
and  to  the  effect  following,  that  is  to  say  :  that  the  person  whose 
vote  is  now  offered  (meaning  the  said  0.  S.)  is  an  actual  and 
bona  jide  resident  of  this  election  district  (meaning  the  said  vil- 
lage of  G.),  and  has  resided  herein  (meaning  said  village  of  G.) 
thirty  days  next  preceding  this  (meaning  said  election  then  and 
there  being  held)  election,  as  in  and  by  the  said  affidavit  will 
at  large  and  more  fully  appear,  it  being  then  and  there  material 
that  the  said  0.  S.  should  be  an  actual  and  bona  fide  resident  of 
said  village  of  G.,  and  should  have  resided  therein  thirty  days 
next  preceding  said  election,  in  determining  his  right  then  and 
there  to  deposit  his  vote  with  the  judges  of  said  election  ;  where- 
as, in  truth  and  in  fact,  as  the  said  C.  J.  then  and  there  well 
knew,  the  said  0.  S.,  at  the  time  the  said  C  J.  made  his  oath 
and  affidavit  as  aforesaid,  was  not  an  actual  and  bona  fide  resi- 
dent of  said  election  district,  and  had  not  resided  therein  thirty 
days  preceding  said  election,  etc. (A)  {Conclude  as  in  book  1, chap- 
ter 3.) 

(590)  In  an  affidavit  to  hold  to  bail,  in  falsely/  swearing  to  a  debt.{i) 

That  A.  B.,  of,  etc.,  wickedly  and  maliciously  contriving  and 
intending  one  C.  D.  unlawfully  to  aggrieve  and  oppress,  and  the 
said  C.  D.  to  a  great  expense  of  his  moneys  wickedly  and  mali- 
ciously to  put  and  bring,  and  also  to  cause  the  sum  of  to  be 
indorsed  upon  a  process  of  the  court  of  by  virtue  of  which 
the  said  C.  D.  might  be  arrested  to  answer  in  the  same  court,  at 

{h)   Approved  in  substance  in  Johnson  v.  People,  94  111.  505. 
(t)   Altered  by  Mr.  Davis,  Free.  200,  from  2  Chit.  C.  L.  323. 
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the  suit  of  E.  F.,  with  intent  that  the  said  C.  D.  should  be  com- 
pelled to  find  bail  for  tlie  aforesaid  sum  of  on,  etc.,  at,  etc., 
came  in  his  proper  person  before  G.  H.,  Esq.,  then  being  one  of 
the  justices  of  said  court;  and  then  and  there  in  due  form  of 
law  was  sworn,  and  did  take  his  oath  before  the  said  G.  11.,  Esq., 
one  of  the  justices  of  the  said  court  as  aforesaid  (he  the  said  G. 
H.  then  and  there  having  sufficient  and  competent  authority  and 
power  to  administer  an  oath  to  the  said  A.  B.  in  that  behalf), 
and  that  the  said  A.  B.  being  so  sworn  as  aforesaid,  then  and 
there,  before  the  said  G.  H.,  Esq.,  upon  his  oath  aforesaid,  falsely, 
wickedly,  wilfully,  and  corruptly  did  say,  depose,  swear,  and 
make  affidavit  in  writing  (among  other  things),  in  substance  and 
to  the  effect  following,  that  is  to  say  {here  insert  that  part  of  the 
affidavit  that  is  false) ^  2i%  by  the  same  affidavit  now  filed  in  the 
court  aforesaid,  more  full}^  appears;  whereas,  in  truth  and  in  fact, 
the  said  A.  B.  {here  negative  the  facts  alleged  as  false).  And  so 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that  the 
said  A.  B.,  in  manner  and  form  aforesaid,  did  commit  wilful 
and  corrupt  perjury,  against,  etc.,  and  contrary,  etc.  {Conclude 
as  in  hook  1,  chapter  3.) 

(591)  For  false  swearing  in  an  affidavit  in  a  civil  cause,  in  which 
the  defendant  su'ore  that  the  arrest  vxis  illegal,  etc.  The 
perjury  in  this  case  is  for  swearing  to  what  the  defendant 
did  not  know  to  he  true.{j) 

That  before  the  making  of  the  affidavit  in  this  count  men- 
tioned, to  wit,  on,  etc.,  a  certain  judgment  was  signed  in  her 

(y)  R.  V.  Newton,  1  C.  &  K.  469.  The  defendant  was  acquitted,  but  as  this 
is  the  only  precedent  that  has  been  given  in  the  books  of  false  swearing,  not  of 
what  the  defendant  knows  to  be  false,  but  of  what  lie  does  not  know  to  be  true, 
it  is  here  published.     (See  supra,  p.  12.) 

"On  this  jjoint,"  says  the  re])orter,  in  a  marginal  note,  "it  is  laid  down  by 
Lord  Coke,  3  Just.  IGfi,  that  the  law  taketh  a  diversity  between  falsehood  in  ex- 
press words,  and  that  it  is  only  witiiin  this  statute  (h  KHz.  c.  9),  and  falsehood 
in  knowledge  or  mind,  whieh  may  be  punished  though  the  words  be  true.  For 
examj)le,  daiiiiiges  were  awarded  to  the  plaiutifl'  in  the  Star  Chamber  acrordiiig 
to  the  value  of  his  goods  riotously  taken  away  by  the  defendant.  The  plainfiif 
caused  two  men  to  swear  the  value  of  his  goods  tliat  never  saw  nor  knew  them  ; 
and  though  tliat  which  they  sware  was  true,  yet  because  they  knew  it  not,  it 
was  a  false  oatli  in  thorn,  for  which  both  the  jirosecutor  and  the  witnesses  were 
sentenced  in  the  Star  Chaml)er  ((nirnei's  case.  Star  Chamber,  Mich.  9  .lac.  I.), 
and  herewith  agreeth  Bracton,  lib.  4,  fol.  289,  that  a  man  may  swear  tlu!  truth 
and  yet  be  perjured.     Uiciixt  qiiidam  verum  et  mentiunlur  el  peijerant  eu  quod 
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said  majesty's  said  court  of  exchequor  at  Westminster  afore- 
said, in  a  certain  cause  wherein  the  said  E.  H.  was  plaintiff,  and 
the  said  A.  N.  defendant,  whereby  it  was  considered  by  the  said 
court  of  exchequer,  that  the  said  E.  II.  should  recover  ai^ainst 
the  said  A.  N.,  as  well  a  certain  debt  as  also  certain  damages 
and  costs,  as  by  the  record  thereof  still  remaining  in  the  said 
court  of  exchequer  at  Westminster  more  fully  appears.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  after  the  signing  of  the  said  last  mentioned  judgment,  and 
before  and  at  the  time  of  making  of  the  arrest  in  this  count 

contra  mentiim  vadunt,  tit  si  Judeus  j'uraverit  Christum  nalum  ex  virr/ine  perju- 
rium  conimittit  qina  contra  nientem  vadit  quia  non  credit  ita  esse  ut  jurat. 

"  In  Oakley  and  AVhitlesby's  case  (in  K.  B.  20  Jae.  1.,  Palmer's  Kep.  294),  it 
was  resolved,  that  it  is  a  misdemeanor  and  perjury  at  common  law  lor  one  to 
swear  without  his  knowledge,  although  it  may  be  true;  and  in  2  Roll.  Abr.  77, 
pi.  5,  where  this  case  is  abridged,  it  is  laid  down  that  this  is  a  false  oath  punish- 
able at  common  law,  although  it  may  not  be  within  the  statute  (5  Eliz.  c.  9).  In 
the  case  of  Allen  v.  Wesley  (in  C.  P.,  4  Car.  I.,  Iletley's  Rep.  97),  it  is  stated 
that  in  Style's  case  it  was  agreed  by  the  court  'that  although  a  witness  swears 
the  truth,  yet,  if  it  be  not  truth  of  his  own  knowledge,  as  if  he  shows  how  one  re- 
voked a  will  by  parol  in  his  hearing,  when  the  words  were  spoken  to  another  in 
his  absence,  he  does  not  swear  truly,  and  it  is  a  corrupt  oath  within  the  statute.' 

"  But  in  the  case  of  Rex  v.  Hinton,  3  Mod.  122  (in  K.  B.  2  &  3  Jac.  II.),  the 
court  says  that  '  there  is  a  difference  where  a  man  swears  a  thing  which  is  true 
in  fact  and  yet  he  doth  not  know  it  to  be  so,  and  to  swear  a  thing  to  be  true 
which  is  really  false  ;  the  first  is  perjury  before  God,  the  other  is  an  offence  of 
which  the  law  takes  notice.' 

"Mr.  Sergeant  Russell  says  (Russ.  on  Cr.  and  Misd.  1st  ed.  vol.  ii.  j).  1754, 
and  Mr.  Greaves'  ed.  vol.  ii.  p.  597),  '  with  respect  to  the  falsity  of  the  oath,  it 
should  be  observed,  that  it  has  been  considered  not  to  be  material  whether  the 
fact  which  is  sworn  be  in  itself  true  or  false,  for  howsoever  the  thing  sworn  may 
happen  to  prove  agreeable  to  the  truth  or  not,  yet,  if  it  were  known  not  to  be  so 
by  him  who  swears  it,  his  ofTence  is  altogether  as  great  as  if  it  had  been  false, 
inasmuch  as  he  wilfully  swears  that  he  knows  a  thing  to  be  true,  which  at  the 
same  time  he  knows  nothing  of,  and  impudently  endeavors  to  induce  those  before 
whom  he  swears  to  proceed  upon  the  credit  of  a  deposition,  which  any  stranger 
might  take  as  well  as  he,'  and  for  this  the  learned  sergeant  cites  1  Hawk.  P.  C. 
c.  69,  s.  G  (1  Curw.  Hawk.  b.  1,  c.  37,  s.  6),  and  the  case  of  Rex  i\  Edwards, 
coram  Adams  B.,  Shrewsbury  Lent  Assizes,  17CI4,  and  subsequently  considered 
by  the  judges  (MS.).  And  in  the  case  of  Rex  v.  Mawbey,  6  T.  R.  G19,  which 
was  an  indictment  for  a  conspiracy  to  pervert  the  course  of  justice  by  producing 
in  evidence  a  false  certificate  of  magistrates,  that  a  road  was  in  repair,  Mr.  Jus- 
tice Lawrence  said:  '  It  is  not  necessary  that  the  defendants  should  have  known 
that  the  road  was  out  of  repair;  they  are  charged  with  conspiring  to  pervert 
the  course  of  justice  by  producing  in  evidence  a  certificate  tiiat  the  road  was  in 
repair,  and  if  the  charge  be  established  in  fact,  it  is  an  offence  of  considerable 
magnitude  against  the  administration  of  the  justice  of  the  country.  This  is  not 
unlike  the  case  of  perjury  where  a  man  swears  to  a  particular  fact  without 
knowing  at  the  time  whether  the  fact  be  true  or  false  ;  it  is  as  much  perjury  as 
if  he  knew  the  fact  to  be  false,  and  ecjually  indictable.'  We  are  not  aware  of 
any  form  of  indictment  in  the  printed  collections  for  perjury,  in  swearing  that 
which  the  party  did  not  know  to  be  true." 
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mentioned,  to  wit,  on,  etc.,  at,  etc.,  the  said  A.  K.  was  the  occu- 
pier of,  and  did  dwell  in,  a  certain  dwelling-house  there  situate, 
and  that  there  then  and  there  was  a  certain  outer  door  at  the 
back  of  the  same  dwelling-house,  and  that,  shortly  before  the 
making  of  the  arrest  in  this  count  mentioned,  to  wit,  on  the  day 
and  year  last  aforesaid,  at  the  parish  last  aforesaid,  in  the  county 
of  Gloucester  aforesaid,  the  said  G.  W.  went  to  the  same  dwell- 
ing-house for  the  purpose  of  arresting  the  said  A.  N.,  and  did 
then  and  there  arrest  the  said  A.  N.  in  the  same  dwelling-house, 
under  and  by  virtue  of  a  certain  other  writ  of  our  said  lady  the 
queen,  commonly  called  a  capias  ad  safisfaciendinn,  before  then 
issued  out  of  the  said  court  of  exchequer  at  Westminster  afore- 
said, upon  the  said  last  mentioned  judgment.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the 
said  A.  ^.  was  kept  and  detained  in  the  said  custody  of  the  said 
sheriff  of  the  said  county  of  Gloucester,  under  and  by  virtue  of 
the  said  last  mentioned  writ,  from  the  time  of  making  of  the 
said  last  mentioned  arrest  until  and  at  and  after  the  time  of  the 
making  of  the  affidavit  in  this  count  hereafter  mentioned,  to  wit, 
at  the  parish  of  Cheltenham  aforesaid,  in  the  county  of  Glouces- 
ter aforesaid.  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  A.  'N.,  contriving  and  mali- 
ciously intending  to  injure  the  said  E.  H.,and  to  deprive  him  of 
the  means  of  recovering  the  said  debt,  damages,  and  costs,  last 
aforesaid,  afterwards,  to  wit,  on,  etc,  at,  etc.,  in  order  to  obtain  a 
certain  other  writ,  commonly  called  a  habeas  corpus^  by  means 
whereof  he  the  said  A.  N.  might  be  discharged  out  of  the  same 
custody  of  the  said  sheriff' of  the  said  county  of  Gloucester,  as 
to  the  said  last  mentioned  execution,  on  the  ground  that  the  last 
mentioned  arrest  was  illegal,  did  come  in  his  own  proper  person 
before  R.  G.  "W.,  so  being  a  commissioner,  etc.  {setling  out  au- 
thority)^ and  did  then  and  there,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  the  Xorth  Hamlet  last  aforesaid,  in  the  county  of 
Gloucester  aforesaid,  produce  to  and  before  the  said  R.  G.  W., 
so  being  such  commissioner  as  aforesaid,  a  certain  affidavit  in 
writing  of  him  the  said  A.  N.  ;  and  that  the  said  A.  X.  then  and 
there  by  and  before  the  said  R.  G.  W.,  so  being  such  commis- 
sioner as  aforesaid,  was  duly  sworn  and  did  take  his  cor])oral 
oath  ujion  the  holy  gospel  of  God,  of  and  concerning  the  truth 
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of  the  matter  contained  in  the  same  affidavit  (ho  the  said  R.  G. 
W.  then  and  there  liaving  sufficient  and  competent  power  and. 
authority  to  administer  the  same  oath  to  the  said  A.  N.  in  that 
behalf).  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  at  and  upon  the  making  of  the  same  last 
mentioned  affidavit,  it  then  and  tliere  became  and  was  a  mate- 
rial question,  whether  the  said  A.  IST.  then  knew  of  his  own 
knowledge  that,  on  tiie  occasion  when  the  said  G.  W,  so  went  to 
the  same  dwelling-house  as  in  this  count  mentioned,  the  said  G. 
W".  did,  by  great  force  and  violence,  or  in  any  other  manner,  suc- 
ceed in  bursting  open  the  said  outer  door  at  the  back  of  the  same 
dwelling-house  ;  and  that  at  and  upon  the  making  of  the  same 
affidavit,  it  then  and  there  became  and  was  a  material  question, 
whether  the  said  A.  N.  then  knew  of  his  own  knowledge  that  the 
said  G.  W.,  on  the  same  occasion  last  aforesaid,  burst  open  the 
same  door  ;  and  that  at  and  upon  the  making  of  the  same  affi- 
davit, it  then  and  there  became  and  was  a  material  question, 
whether  the  said  A.  N.  then  knew  of  his  own  knowledge  that  the 
said  G.  W.,  on  the  same  occasion  last  aforesaid,  did,  by  great 
force  and  violence,  or  in  any  other  manner,  succeed  in  breaking 
away  the  lock-fastenings  of  the  same  door;  and  that  at  and 
upon  the  making  of  the  same  affidavit,  it  then  and  there  became 
and  was  a  material  question,  whether  the  said  A.  IST.  then  knew 
of  his  own  knowledge  that  the  said  G.  W.,  on  the  same  occasion 
last  aforesaid,  did  break  away  the  lock-fastenings  of  the  same 
door.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  A.  jST.  so  being  sworn  as  last  afore- 
said, not  having  the  fear  of  God  before  his  eyes,  but  being 
moved  and  seduced  by  the  instigation  of  the  devil,  did,  on,  etc., 
at,  etc.,  in,  etc.,  in  and  by  his  said  affidavit  last  aforesaid,  upon 
his  oath  last  aforesaid,  before  the  said  R.  G.  W.,  so  being  such 
commissioner  as  aforesaid,  and  having  such  competent  power 
and  authority  as  aforesaid, falsely,  corruptly,  knowingly,  wilfully, 
and  maliciously  depose  and  sw^ear,  amongst  other  things,  in 
substance  and  to  the  effect  following,  that  is  to  say,  that  he 
(meaning  the  said  G.  W.)  then  went  round  to  the  door  of  the 
back  kitchen  of  this  deponent's  (meaning  the  said  A.  N.'s)  dwell- 
ing-house (meaning  the  same  dwelling-house  as  aforesaid),  which 
is  the  only  outer  door  of  the  same,  and  had  been  locked  and  well 
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secured  all  the  said  day,  and  the  key  kept  by  deponent's  (mean- 
ing the  said  A.  K's)  said  wife;  and  that,  by  great  force  and  vio- 
lence, the  said  G.  W.  (meaning  the  said  G.  AV.)  succeeded  in 
breaking  away  the  lock-fastenings  of  the  said  outer  door,  and  in 
bursting  open  the  said  outer  door  ;  thereby  meaning  that  he  the 
said  A.  iS".  knew  of  his  own  knowledge,  at  the  time  of  the  mak- 
ino-  of  the  same  last  mentioned  affidavit,  that  the  said  G.  W.  did, 
on  the  occasion  aforesaid,  when  the  said  G.  W.  went  to  the  same 
dwelling-house,  as  in  this  count  aforesaid,  by  great  force  and  vio- 
lence, succeed  in  breaking  away  the  lock-fastenings  of  the  said 
outer  door  at  the  back  of  the  same  dwelling-house,  and  in  burst- 
ing open  the  same  outer  door;  and  that  the  said  G.  W.  did,  on 
the  same  occasion,  break  away  the  same  fastenings  and  burst 
open  the  same  door;  whereas,  in  truth  and  in  fact,  the  said  A. 
N.  did  not,  at  the  time  of  making  the  said  last  mentioned  affi- 
davit, or  at  any  other  time,  know  of  his  own  knowledge  that  the 
said  G.  W.,  on  the  same  occasion  last  aforesaid,  did  by  great 
force  and  violence,  or  in  any  other  manner,  succeed  in  breaking 
away  the  same  lock-fastenings  of  the  same  outer  door.      And 
whereas,  in  truth  and  in  fact,  the  said  A.  N.  did  not,  at  the  time 
of  making  the  said  last  mentioned  affidavit,  or  at  any  other  time, 
know  of  his  own  knowledge  that,  on  the  same   occasion  last 
aforesaid,  the  said  G.  W.  did,  by  great  force  and  violence,  or  in 
any  other  manner,  succeed  in  bursting  open  the  same  outer  door 
of  the  same  dwelling  house.     And  whereas,  in  truth  and  in  fact, 
the  said  A.  iST.  did  not,  at  the  time  of  the  making  of  the  said 
last  mentioned  affidavit,  or  at  any  other  time,  know  of  his  own 
knowledge  that  the  said  G.  W.  did,  on  the  same  occasion  last 
aforesaid,  break  away  the  same  fastenings  of  the  sameouter  door. 
And  whereas,  in  truth  and  in  fact,  the  said  A.  N.  did  not,  at  the 
time  of  the  making  of  the  said  last  mentioned  affidavit,  or  at 
any  other  time,  know  of  his  own  knowledge  that  the  said  G.  W. 
did,  on  the  occasion  last  aforesaid,  burst  open  the  same  outer 
door.     And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  all  the  said  several  matters  and  things  so 
alleged  to  have  been  falsely  sworn  by  the  said  A.  N.,  as  in  this 
count  aforesaid,  were  and  each  of  them  was  material  for  obtain- 
ing the  said  last  mentioned  writ  of  /mheas  corpus,  and  forobtain- 
iiK'-  the  discharo-e  of  the  said  A.  N.  from  the  said  last  mentioned 
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custody  of  the  said  sheriff  of  the  said  county  of  Gloucester,  to 
wit,  at  the  parish  of  Cheltenham  aforesaid,  in  the  said  county 
of  Gloucester.  And  so  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say,  that  the  said  A.  N.,  on  the  said,  etc.,  before  tiie 
said  11.  G.  W.,  so  being  such  commissioner  as  aforesaid,  and  so 
having  such  competent  power  and  authority  as  aforesaid,  by  his 
own  act  and  consent,  atid  of  his  own  most  wicked  and  corrupt 
mind,  in  manner  and  form  last  aforesaid,  did  commit  wilful  and 
corrupt  perjury,  to  the  great  dis[ileasure  of  Almighty  God,  in 
contempt  of  our  said  lady  the  queen,  and  against,  etc.  {Conclude 
as  in  book  1,  chapter  o.) 

(592)  For  perjury^  in  a?i  answer  sworn  to  before  a  master  in 

chancery  .{]<) 

That  C.  D.,  of,  etc.,  heretofore,  to  wit,  on,  etc.,  at,  etc.,  did  ex- 
hibit his  bill  of  complaint  in  writing  against  one  E,  F.  therein 
described,  of  said  B.,  yeoman,  in  the  supreme  judicial  court  of 
this  commonwealth,  begun  and  held  at  W.,  within  and  for  the 
count}'  of   W.,  on  the  Tuesday   of  in  the  year  of, 

etc.;  and  the  said  C.  D.,  in  and  by  his  said  bill  of  complaint, 
among  other  things,  stated  and  alleged  in  substance,  and  to  the 
effect  following,  to  wit  {here  insert  that  'part  of  the  bill  concern- 
ing which  the  perjury  was  committed)^  as  in  and  by  the  said  bill 
of  complaint  of  the  said  C.  D.  remaining  filed  of  record  in  the 
said  supreme  judicial  court,  amongst  other  things,  more  fully 
appears.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  E.  F.,the  defendant  in  the  said 
bill  of  complaint,  afterwards,  that  is  to  say,  on  the  day  of, 

etc.,  at  said  B.,  in  the  county  of  S.,  did  come  in  his  own  proper 
person,  before  G.  H.,  Esq.,  then  and  there  being  one  of  the  mas- 
ters in  chancery  of  the  said  supreme  judicial  court,  and  then 
and  there  did  exhibit  and  produce  to  the  said  G.  H.,  Esq.,  the 
answer  in  writing  of  him  the  said  E.  F.  to  the  said  bill  of  com- 
plaint of  the  said  0.  D.,  entitled,  "  The  answer  of  E.  F.,  the  de- 
fendant, to  the  bill  of  complaint  of  C.  D,,  complainant;"  and 
the  said  E.  F.  was  then  and  there  sworn  in  due  form  of  law, 
and  took  his  corporal  oath,  touching  and  concerning  the  matters 

(Jc)  Altered  by  Mr.  Davis,  Free.  202,  from  2  Chit.  C.  L.  411. 
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contained  in  his  said  answer  bj  and  before  the  said  G.  H.,  Esq., 
he  the  said  G,  H.  so  then  being  one  of  the  masters  in  chancery 
in  the  said  supreme  judicial  court,  and  then  and  there  having 
sufficient  and  competent  power  and  authority  to  administer  an 
oath  to  the  said  E.  F.  in  that  beluilf ;  and  that  the  said  E.  F., 
being  so  sworn  as  aforesaid,  and  being  tlien  and  there  lawfully 
required  to  declare  and  depose  the  truth  in  a  proceeding  in  a 
court  of  justice,  did,  upon  his  oath  aforesaid,  concerning  the 
matters  contained  in  his  said  aiiswer  before  the  said  G.H.,  Esq., 
then  as  aforesaid  being  one  of  the  masters  in  chancery  of  the 
said  supreme  judicial  court,  then  iind  there  swear,  that  so  much 
of  the  said  answer  of  him  the  said  E.  F.,  as  related  to  his  own 
acts  and  deeds,  was  true;  and  that  the  said  E.  F.,  being  so  sworn 
as  aforesaid,  intending  unjustly  to  aggrieve  the  said  C.  D.,  the 
said  complainant  as  aforesaid,  in  his  answer  aforesaid,  before  the 
said  G.  IL,  Esq.,  he  being  then  as  aforesaid  one  of  the  masters 
in  chancery  in  the  said  supreme  judicial  court  (and  having  suf- 
iicient  and  competent  authority  as  aforesaid),  falsely,  knowingly, 
wilfully,  and  corruptly,  by  his  own  act  and  consent,  upon  his  oath 
aforesaid,  did  answer,  swear,  and  affirm,  amongst  other  things,  iu 
substance  as  follows,  that  is  to  say,:  "And  this  defendant  (mean- 
ing himself  the  said  E.  F.)  says"  {here  insert  verhatlm  thai  part 
of  the  answer  relative  to  and  comprising  the  part  in  which  the  per- 
jury is  alleged  to  have  been  committed),  as  by  the  said  answer  of 
him  the  said  E.  F.  still  remaining  in  the  supreme  judicial  court 
aforesaid,  at  B.  aft)resaid,  in  the  county  of  8.  aforesaid,  amongst 
other  things  will  appear;  whereas  in  truth  and  in  fact  {then  go 
on  to  negative  the  answer  in  the  words  of  it,  and  in  every  part  of  it 
which  is  alleged  to  be  false).  And  so  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  say,  that  the  said  E.  F.  falsely  and 
wickedly,  wilfully  and  corruptly,  in  manner  and  form  aforesaid, 
did  commit  wilful  and  corrupt  peijury,  to  the  great  damage  of 
him  the  said  C.  D. ;  against,  etc.,  and  contrary,  etc.  {Conclude 
as  in  book  1,  chapter  3.) 

(592a)  Perjury  in  false  swearing  by  juryman  as  to  qualifications. 

That  heretofore,  to  wit,  at  the  Kovember  term  of  the  Boone 
circuit  court,  in  and  for,  etc.,  in   the  year,  etc.,  on,  etc.,  at  the 
said  county  of  Boone,  etc.,  before  the  lion.  C.  N.  1*.,  judge,  etc., 
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and  the  then  acting  judge,  etc.,  by  appointment  from  the  Hon. 
T.  H.  P.,  the  ex-officio ^udge  of,  etc.,  a  certain  issue  between  the 
state  of  Indiana  and  E.  A.  and  P.  A.,  in  a  certain  suit  on  an 
indictment  for  grand  larceny,  wherein  the  state  of  Indiana  was 
plaintiff,  and  the  said  E.  A.  and  P.  A.  were  defendiints,  came  on 
to  be  tried  in  the  B.  circuit  court,  in,  etc.,  in  due  form  of  law, 
the  said  court  then  and  there  having  competent  authority  in 
that  behalf;  that  for  the  purpose  of  trying  the  issue  so  joined  in 
said  suit  as  aforesaid,  upon  said  indictment  charging  the  said 
E.  A.  and  P.  A.  with  the  crime  of  grand  larceny,  a  jury  con- 
sisting of  G.  W.  S.,  etc.,  twelve  lawful  men,  freeholders  or  house- 
holders of  B.  county,  etc.,  were  called  and  sworn,  and  took  their 
corporal  oath  before  the  said  court,  which  oath  was  tlien  ad- 
ministered to  the  said  jurors  aforesaid  by  one  L.  L.,  who  was  the 
regularly  appointed,  qualified,  and  acting  deputy-clerk  of  the 
said  B.  circuit  court,  the  said  court  and  the  said  L.  L.  then  and 
there  having  competent  authority  in  that  behalf,  that  they 
would  true  answers  give  to  such  questions  as  were  asked  them, 
touching  their  competency  to  act  as  jurors  in  said  cause  so  pend- 
ing; that,  at  and  upon  the  examination  of  the  said  jurors  afore- 
said, touching  their  competency  to  serve  as  jurors  on  the  trial 
of  said  cause  aforesaid,  it  then  and  there  became  and  was  a  ma- 
terial question  whether  one  A.  L.  H.,  one  of  the  said  jurors  called 
and  sworn  as  aforesaid,  had  formed  or  expressed  an  opinion  as 
to  the  guilt  or  innocence  of  the  said  E.  A.  and  P.  A.  of  said 
crime  of  grand  larceny,  defendants  in  said  suit  as  aforesaid,  who 
were  then  and  there  about  to  be  placed  upon  trial  on  said  indict- 
ment, then  and  there  and  therein  charging  and  presenting  them 
with  the  crime  of  grand  larceny  as  aforesaid;  and  the  said  A. 
L.  H.,  one  of  said  jurors  aforesaid,  then  and  there,  on  the  ex- 
amination of  said  jurors  aforesaid,  touching  their  competency 
to  serve  as  jurors  on  the  trial  of  said  cause  as  aforesaid,  upon 
his  oath  aforesaid,  feloniously,  wilfully,  corruptly,  and  falsely, 
before  the  court  aforesaid,  did  depose  and  swear  in  substance 
and  to  the  effect  following,  that  is  to  say,  that  he,  the  said  A. 
L.  H.,  had  not  formed  or  expressed  an  opinion  as  to  the  guilt  or 
innocence  of  the  said  E.  A.  and  P.  A.  of  said  crime  of  <rrand 
larceny,  of  which  they  then  stood  charged,  and  on  which  charge 
they  were  then  about  to  be  placed  on   trial ;  whereas,  in  truth 
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and  in  fact,  the  said  A.  L.  H.,  one  of  the  said  jurors  as  afore- 
said, had,  previous  to  the  time  of  his  being  called  and  sworn  as 
a  juror  in  said  cause  as  aforesaid,  and  in  the  presence  of  and  to 
J.  I.,  I.  I.,  S.  I.  G.,  and  divers  other  persons  whose  names  to  the 
grand  jurors  are  unknown  and  cannot  be  given,  expressed  an 
opinion  as  to  the  guilt  or  innocence  of  the  said  E.  A.  and  P.  A., 
of  said  crime  of  grand  larceny  as  aforesaid,  by  then  and  there 
stating,  to  and  in  the  presence  of  said  J.  I.,  I.  I.,  S.  I.  G.,  and 
said  divers  other  persons  w^ hose  names  are  unknown  and  cannot 
be  given,  that  he,  the  said  A.  L.  H.,  did  not  believe  and  never 
did  believe,  that  the  said  E.  A.  and  P.  A.  were  guilty  of  said 
crime  of  grand  larceny,  of  which  they  stood  charged,  and  for 
which  said  offence  they  were  then  about  to  be  placed  on  trial ; 
whereas,  in  truth  and  in  fact,  the  said  A.  L.  H.  had,  previous  to 
the  time  of  his  being  called  and  sworn  as  a  juror  in  said  cause 
as  aforesaid,  formed  an  opinion  as  to  the  guilt  or  innocence  of 
the  said  P.  A.  and  E.  A.,  of  said  crime  and  charge  of  grand 
larceny,  with  which  they  stood  charged,  and  for  which  said  of- 
fence they  were  then  about  to  be  placed  on  trial ;  and  so  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said 
A.  L  H.,  on,  etc.,  at,  etc.,  and  before  the  B.  circuit  court  afore- 
said, did,  in  manner  and  form  aforesaid,  feloniously,  wilfully, 
corruptly,  and  falsely  commit  wilful  and  corrupt  perjury,  con- 
trary to  the  form  of  the  statute,  etc.(/)  {Conclude  as  in  book  1, 
chapter  3.) 

(I)  Howk,  C.  J.  We  have  no  brief  or  argument  of  this  cause  from  the  ap- 
pellee, in  this  court ;  and,  therefore,  our  only  information  in  re;fanl  to  tlie  jxrounds 
of  the  decision  of  the  circuit  court,  in  (juashinjf  the  indictment,  is  dcrivi'd  from 
the  brief  of  the  appellant's  counsel.  We  learn  therefrom,  that  the  indictment 
was  ([uashed  because  its  allejiations  "  were  not  suflieient  to  siiow  that  tiie  defend- 
ant, H.,  had  expressed  an  opinion."  If  this  was  the  <i;roiind  on  which  tlie  court 
(juashed  the  indictment,  it  is  very  clear,  we  think,  that  tiie  decision  was  erro- 
neous, and  cannot  be  sustained.  For  it  was  fully,  clearly,  and  e.\j)licitly  allc5j;ed 
in  the  indictment,  that  the  aj)|)ellee  had  expressed  the  opinion  to,  and  in  the  j)re- 
sence  of,  divers  j)ersons,  some  of  wlir)m  were  named,  and  others  whose  names 
were  unknown,  that  he  did  not  believe  and  ni'ver  did  believe,  etc 

In  section  Gl  of  the  crimiual  code,  it  is  exjtressly  provich'd,  that  no  indictment 
or  information  shall  be  (|uashed  or  set  aside  for  any  defect  or  imperfection  which 
does  not  tend  to  the  jjrejiidice  of  the  substantial  rights  of  the  defendant  upon  the 
merits.      2  H.  S.  1K7(J,  "p.  .'iHO. 

After  a  careful  and  thorou;j;ii  examination  of  the  indictment  in  this  cause,  we 
are  satisfied  that  there  is  no  defect  or  impcHi-ction  therein,  wliich  would  "  tend 
to  the  prejudice  of  the  substantial  riLdifs  of  the  defendant  uj)on  the  merits."  In- 
deed it  seems  to  us  that  the  indictment  in   this  ease  is  remarkably  free  from 
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(593)  Before  a  grand  jury.{m) 

That  heretofore,  to  wit,  at  the  i^eneral  quarter  sessions  of  the 
peace  of  our  sovereign  lady  the  queen,  lield  at  the  shire  hall  in 
Shrewshury,  in  and  for  the  county  of  Salop,  on  Monday  in  the 
first  week  after  the  twenty-eighth  day  of  December,  to  wit,  on, 
etc.,  before  the  honorable  T.  K.,  Sir  B.  L.,  baronet,  J.  A.  L.,  Esq., 
and  others  their  associates,  her  majesty's  justices,  assigned  to 
keep  the  peace  in  the  county  aforesaid,  and  also  to  hear  and  de- 
termine divers  felonies,  trespasses,  and  other  misdemeanors  in  the 
same  county  done  and  committed,  a  certain  bill  of  indictment 
against  T.  H.,  late  of  the  parish  of  Whitechurch,  in  the  county 
of  Salop,  laborer,  and  F.  P.,  wife  of  R.  P.,  laborer,  late  of  the 
parish  of  "Whitechurch,  in  the  county  aforesaid,  was  then  and 
there  in  due  from  of  law,  exhibited  to  [naming  the  grand  J  urors), 
good  and  lawful  men  of  the  said  county  of  Salop,  then  and  there 
sworn  and  charged  to  inquire  for  our  said  lady  the  queen,  and 
the  body  of  the  said  county;  which  said  bill  of  indictment  then 
and  there  was  as  followeth,  that  is  to  say  (setting  out  the  indict- 
ment verbatim,  which  ivas  against  T.  H.  for  stealing  three  table- 
cloths^ the  property  of  R.  i/.,  and  against  F.  P.  for  receiving 
them  knowing  them  to  have  been  stolen). 

And  the  jurors  first  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that,  to  wit,  on,  etc.,  at,  etc.,  and  before  the  said 
good  and  lawful  men,  who  were  so  sworn  and  charged  to  inquire 
as  aforesaid,  had  the  said  bill  of  indictment  exhibited  to  them  as 
aforesaid,  and  before  the  said  good  and  lawful  men  had  inquired 
as  by  law  they  ought  to  do,  touching  the  matters  stated  and 
mentioned  in  the  said  bill  of  indictment,  and  touching  the  truth 
of  the  matters  stated  and  contained  in  the  said  bill  of  indict- 
ment, M.,  the  wife  of  R.  H.,  late  of  the  parish  of  Whitechurch, 
in  the  county  of  Salop,  laborer,  appeared  before  the  court  of 
general  quarter  sessions  of  the  peace  holden  as  aforesaid  before 
the  said  justices,  and  the  said  others  their  associates  as  aforesaid, 
as  a  witness  in  support  of  the  said  bill  of  indictment,  and  was 

defects  or  imperfections,  technical  or  otherwise,  and  that  it  will  constitute  a  good 
precedent  for  drafting  indictments  in  similar  cases.  State  v.  Howard,  G3  Ind. 
502.  ■ 

(m)  R.  t'.  Hughes,  1  C.  &  K.  519;  verdict,  not  guilty.  See  also  Com.  v.  Par- 
ker, 7  Cushing,  212  ;  and  for  form  in  latter  case,  Tr.  &  H.  Prec.  435. 
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theji  and  there,  at  tlie  said  general  quarter  sessions  of  the 
peace  holden  as  hist  aforesaid  before  the  said  justices,  and  the 
said  others  their  associates,  duly  sworn,  and  took  her  corporal 
oath,  upon  the  holy  gospel  of  God,  before  the  said  honorable  T. 
K..  Sir  B.  L.,  baronet,  J.  A.  L.,  Esq.,  and  the  said  others  their 
associates,  so  being  such  justices  aforesaid,  at  the  said  general 
quarter  sessions  of  the  peace  holden  as  aforesaid,  that  the  evi- 
dence that  she  the  said  M.  II.  should  give  before  the  grand  jury 
(meaning  before  the  said  good  and  lawful  men  so  sworn  and 
charged  as  aforesaid  to  inquire  as  aforesaid),  on  tiie  said  bill  of  in- 
dictment,should  be  the  truth,the  whole  truth, and  nothing  but  the 
truth  (they  the  said  honorable  T.  K.,  Sir  B.  L.,  baronet,  J.  A.  L., 
Esq.,  and  the  said  others  their  associates  so  being  such  justices  as 
aforesaid,  at  the  said  general  quarter  sessions  of  the  peace  holden 
as  aforesaid,  then  and  there  having  sutiieient  and  competent  au- 
thority to  administer  the  said  oath  to  the  said  M.H.  in  that  behalf). 

And  the  jurors  first  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  afterwards,  to  wit,  on  the  day  and  year  first 
aforesaid,  at  the  parish  of  St.  Chad,  in  the  borough  of  Shrews- 
bury, in  the  said  county  of  Salop,  the  said  good  and  lawful  men 
being  so  sworn  and  charged  as  aforesaid  to  inquire  as  aforesaid, 
did  in  due  form  of  law,  and  according  as  they  were  so  sworn  and 
charged  as  aforesaid,  inquire  touching  the  matters  and  touching 
the  truth  of  the  matters  stated  and  contained  in  the  said  bill  of 
indictment  so  exhibited  to  them  as  aforesaid. 

And  the  jurors  first  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  upon  the  said  inquiry,  by  and  before  the  said 
good  and  lawful  men  so  as  aforesaid  sworn  and  charged  to  in- 
quire as  aforesaid,  it  then  and  there  became  and  was  a  material 
question,  whether  three  table-cloths  wliich  were  then  and  tliere 
produced  before  the  said  good  and  lawful  men,  were  the  property 
of  R.  II.,  the  husband  of  the  said  M.  II.,  and  that  upon  the  said 
inquiry  it  then  and  there  also  became  and  was  a  material  ques- 
tion, whether  tlie  said  three  table-cloths  were  the  property  of  the 
said  T.  II.;  a»id  that  upon  the  said  inquiry  it  then  and  there  be- 
came and  was  a  material  question,  whether  the  said  three  table- 
cloths had  at  any  time  belonged  to  the  mother  of  the  said  M.  II.; 
and  that  u()on  the  said  inquiry  it  then  ami  there  became  and  was 
a  material  question,  whether  the  said  three  table-cloths  had  at 
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any  time  been  the  property  of  the  said  T.  II.;  and  tliat  ujion  the 
said  inquiry  it  then  and  there  became  and  was  a  material  ques- 
tion, whether  the  said  three  table-cloths  had  at  any  time  been 
the  property  of  the  said  R.  II. 

And  the  jurors  first  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  afterwards,  to  wit,  on  the  day  and  year  first 
aforesaid,  at  the  parish  of  St.  Ciiad,  in  the  borou<?h  of  Shrews- 
bury aforesaid,  in  the  county  of  Salop,  the  said  M.  II.,  being  so 
sworn  as  aforesaid,  contriving  and  intending  to  pervert  the  due 
course  of  justice,  went  before  the  said  good  and  lawful  men  so 
sworn  and  charged  as  aforesaid  to  inquire  as  aforesaid,  and  be- 
fore the  said  good  and  lawful  men,  upon  the  said  inquiry  by 
and  before  the  said  good  and  lawful  men,  touching  the  matters 
and  touching  the  truth  of  the  matters  stated  and  contained  in 
the  said  bill  of  indictment,  and  that  she  the  said  M.  II.,  then 
and  there  upon  her  oath  aforesaid,  folsely,  corruptly,  knowingly, 
wilfully,  and  maliciously,  before  the  said  good  and  lawful  men 
so  sworn  and  charged  as  aforesaid  to  inquire  as  aforesaid,  upon 
the  said  inquiry  did  depose  and  swear  amongst  other  things,  in 
substance  and  to  the  efi'ect  following,  that  is  to  say,  that  the 
three  table-cloths  which  were  then  and  there,  to  wit,  at  the  time 
and  place  last  aforesaid,  produced,  tlien  were  her  son's  (meaning 
were  the  property  of  the  said  T.  II.),  and  that  the  said  table- 
cloths had  belonged  to  the  mother  of  the  said  M.  H.,  and  were 
to  be  divided  amotigst  her  the  said  M.  II. 's  children,  of  whom 
the  said  T.  H.  was  one;  whereas,  in  truth  and  in  fact,  the  said 
table-cloths  then  were  not  her  the  said  M.  II. 's  son's,  as  she  the 
said  M.  II.  then  and  there  well  knew  ;  and  whereas,  in  truth 
and  in  fact,  the  said  table-cloths  were  not  then  the  property  of 
the  said  T.  H.,  as  she  the  said  M.  II.  then  and  there  well  knew  ; 
and  whereas,  in  truth  and  in  fact,  neither  of  the  said  table-cloths 
ever  had  been  the  property  of  the  said  T.  H. ;  and  whereas,  in 
truth  and  in  fact,  the  said  table-cloths  then  were  the  property 
of  the  said  R.  H.,  as  she  the  said  M.  H.  then  and  there  well 
knew  ;  and  whereas,  in  truth  and  in  fact,  the  said  table-cloths 
and  each  of  them  were,  at  the  time  last  aforesaid,  and  for  twenty 
years  and  more  before  that  time,  the  property  of  the  said  R.  H., 
as  she  the  said  M.  II.  then  and  there  well  knew  ;  and  whereas, 
in  truth  and  in  fact,  the  said  table-cloths  never  did  belong  to 
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the  mother  of  the  said  M.  H.,  as  she  the  said  M.  11.  then  and 
there  well  knew;  and  whereas,  in  truth  and  in  fact,  the  said 
table  cloths  were  not  to  be  divided  amongst  the  children  of  the 
said  M.  H. ;  and  whereas,  in  truth  and  in  fact,  the  mother  of 
the  said  M.  H.  was  a  married  woman  at  the  time  of  the  death 
of  her  the  said  mother,  and  had  been  so  for  twenty  years  and 
more  before  the  time  of  her  said  death  ;  and  the  said  T.  H.  and 
the  other  children  of  the  said  M.  II.  were  not  born  at  the  time 
of  the  decease  of  the  said  M.  H.'s  mother,  as  she  the  said  M.  H. 
then  and  there  well  knew. 

And  so  the  jurors  first  aforesaid,  upon  their  oath  aforesaid, 
do  say,  that  on  the  said,  etc.,  at,  etc.,  before  good  and  lawful 
men  so  sworn  and  charged  as  aforesaid  to  inquire  as  aforesaid, 
upon  their  inquiry  aforesaid  touching  the  matters  and  touching 
the  truth  of  the  matters  stated  and  contained  in  the  said  bill  oi 
indictment,  by  her  own  act  and  consent,  and  of  her  own  most 
wicked  and  corrupt  mind,  in  manner  and  form  aforesaid,  falsely, 
wickedly,  wilfully,  and  corruptly  did  commit  wilful  and  corru[>t 
perjurj',  in  contempt  of  our  lady  the  queen  and  her  laws,  to  the 
evil  example  of  all  others  in  like  case  offending,  against,  etc., 
and  against,  etc.     {Conclude  as  in  book  l^chapter  3.) 

(593a)  Perjury  before  grand  jury.  Form  sustained  in  Illinois. 
After  averring  the  nature  of  the  issue  before  the  grand  jury 
proceed : 

That  upon  said  investigation  it  became  and  was  a  material 
question  whether  the  said  J.  K.,  on,  etc.,  had  deposited  in  the 
bank  of  said  C.  M.  W.,  at,  etc.,  the  sum  of  $525.71  in  county 
orders,  in  the  name  of  N.  M.  K. ;  and  thereu))on  the  said  J.  K., 
having  then  and  there  so  sworn  as  aforesaid,  did  then  and  there, 
to  wit,  on  the  investigation  of  said  charge  before  the  grand 
jurors  and  grand  jury  aforesaid,  wilfully,  maliciously,  feloni- 
ously, wickedly,  and  corruptly  and  falsely  depose,  swear,  and 
give  in  evidence,  among  other  things,  in  substance  as  follows, 
to  wit,  that  on  or  about,  etc.,  he,  the  said  J.  K.,  deposited  in 
the  bank  of  C.  M.  W.  in,  etc.,  a  package  containing  $525.71  in 
county  orders,  in  the  name  of  his  wife,  N.  K.  ;  whereas,  in  truth 
and  in  fact,  the  said  J.  K.  did  not,  on,  etc.,  or  on  any  other  day, 
deposit  in  the  l)ank  of  W.  in,  etc.,  or  in  any  other  place  in  U. 
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county,  etc.,  or  elsewhere,  a  package  containing  $525.71  in 
county  orders,  or  any  other  kind  of  funds,  in  the  name  of  N.  K., 
or  in  any  other  person's  name.  And  so  the  jurors  aforesaid, 
upon  their  oaths  aforesaid,  do  say,  that  the  said  J.  K.,  on,  etc., 
at,  etc.,  before  the  grand  jurors  and  the  grand  jury  aforesaid, 
their  said  foreman,  J.  D.  B., aforesaid,  having  lawful  power  and 
authority  as  aforesaid,  by  his  own  act  and  consent,  and  of  his 
own  most  wicked  and  corrupt  mind,  in  manner  and  form  afore- 
said, falsely,  wickedly,  feloniously,  maliciously,  and  corruptly 
did  commit  wilful  and  corrupt  perjury,  etc.(?i)  [Conclude  as  in 
book  1,  chcq-)ter  3.) 

(5936)  Perjury  on  a  hearing  on  habeas  corpus. 

The  jurors  of,  etc.,  do  on  their  oath  present,  that  heretofore, 
to  wit,  on,  etc.,  the  Hon.  W.  M.,  associate  judge  of  the  circuit 
court  for,  etc.,  by  the  authority  vested  in  him  by  the  constitu- 

(n)  "  The  first  objection  made  to  the  indictment  is,  that  facts  are  not  averred 
showing  that  C.  M.  W.  sustained  any  fiduciary  rehition  to  the  defendant,  and 
hence  the  testimony  of  the  defendant  before  the  grand  jury,  to  the  ctiect  tliat  he 
did  not  get  back  from  the  bank  the  same  amount  of  county  orders  that  he  de- 
posited, was  immaterial,  and  wouhl  not  amount  to  perjury. 

"  We  do  not  understand  that  the  authorities  recjuired  the  pleader  to  set  out 
minutely  in  the  indictment  the  transaction  between  the  defendant  and  W.  In 
2  Russell,  639,  it  is  said,  '  It  is  necessary  that  it  should  appear  on  the  face  of  the 
indictment  that  the  oath  taken  was  material  to  the  (juestion  depending.  But  it 
is  not  necessary  to  set  forth  in  the  indictment  so  much  of  the  proceedings  of  the 
former  trial  as  will  show  the  materiality  of  the  cjuestion  on  which  the  perjury  is 
assigned  ;  it  will  be  sulRcient  to  allege  generally  that  the  particular  (juestion 
became  a  material  question.'  See  also  2  Chitty  Criminal  Law,  307  ;  Pollard  v. 
People,  G9  111.  148. 

"  In  the  indictment,  while  the  facts  and  circumstances  under  which  the  defen- 
dant deposited  money  with  W.  are  not  detailed,  yet  it  is  alleged  that  it  became 
and  was  a  material  (piestion,  on  the  trial  of  the  charge  of  embezzlement  against 
W.  before  the  grand  jury,  whether  defendant  had  deposited  $52;).  71  with  the 
said  W.  This  we  regard  as  sufficient,  without  a  statement  of  the  facts  showing 
wherein  the  matter  sworn  to  was  material. 

"  It  is  also  contended  that  the  indictment  is  bad  because  it  makes  the  precise 
sum  sworn  to  have  been  deposited  material.  Under  the  facts  as  proven,  had  the 
indictment  been  drawn  otherwise,  no  conviction  could  have  been  sustained.  Tlie 
testimony  of  the  defendant  bei'ore  the  grand  jury  in  substance  was,  that  he  had 
deposited  with  W.  a  package  containing  $52,5.71  in  county  orders;  and  that, 
while  the  package  was  in  AV.'s  custody,  it  had  been  opened  and  a  certain  amount 
of  the  county  orders  taken  out  and  retained  when  the  package  was  returned. 
AVhether  this  statement  was  true  or  false  depended  upon  the  amount  the  ])ackage 
contained  Avhen  it  was  deposited,  and  hence  the  necessity  of  the  averment  as 
made  in  the  indictment. 

"  It  is  also  said  the  indictment  is  defective,  as  it  does  not  set  out  a  full  descrip- 
tion of  the  county  orders.  We  are  aware  of  no  authority  that  rcfpiired  a  descrip- 
tion of  the  county  orders  to  be  given  in  the  indictment,  nor  do  we  perceive  any 
necessity  for  setting  out  the  orders  in  the  indictment."  Kimmel  v.  People,  9  2  111.  457. 
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tion  and  laws  of  the  said  state,  upon  the  petition  and  application 
of  a  certain  J.  C.  M.,  ordered  that  tlie  state's  writ  of  habeas  cor- 
pus issue  out  of  the  said,  etc.,  court,  directed  to  R.  C.  B.,  the 
sheriff  of  the  said  county,  commanding  him,  the  said  slieriff,  to 
produce  the  body  of  the  said  J.  C.  M.,  held  in  confinement  by 
him,  together  with  the  cause  of  the  detention  of  him,  the  said 
J.  C.  M.,  and  that  the  said  writ  of  habeas  corpus  be  returned 
immediately  at  the  basement  of  the  M.  E.  Church,  in  H.,  before 
the  Hon.  W.  M.,  associate  judge,  as  aforesaid. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  sai(i  writ  of  habeas  corpus  did  issue,  as  ordered 
by  the  said  judge,  directed  to  the  said  R.  C.  B.,  sheriff,  as  afore- 
said ;  and  the  said  sheriff,  according  to  the  exigency  of  the  said 
writ,  did  produce  the  body  of  the  said  J.  C.  M.,  with  the  cause 
of  his  detention  and  confinement,  before  the  said  W.  M.,  asso- 
ciate judge,  etc.,  at  the  basement  of  the  said  M.  E.  Church,  in, 
etc.,  on,  etc. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  J.  C.  M.,  produced  as  aforesaid,  by  the 
sheriff  aforesaid,  before  the  Hon.  W.  M.,  etc.,  did,  on  his  o^vn 
behalf  and  by  his  counsel,  plead  that  he,  the  said  J.  C.  M.,  did 
commit  no  offence,  and  that  there  was  no  sufficient  legal  cause 
for  his  detention  and  confinement  by  the  said  sheriff  as  afore- 
said;  and  that  the  said  judge  did  then  and  there,  to  wit,  on, 
etc.,  inquire  into  the  legality,  cause,  and  propriety  of  the  con- 
finement and  detention  of  the  said  J.  C.  M.,  as  aforesaid. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  while  the  said  judge  was  inqtiiring  into  the  legality, 
cause,  and  propriety  of  the  confinement  and  detention  of  the  said 
J.  C.  M.,  as  aforesaid,  one  J.  C.  D.,  lute  of,  etc.,  yeoman,  did  then 
and  there,  to  wit,  on,  etc., at,  etc.,  ajipear  before  the  said  judge  as 
a  witness  in  support  of  the  legality  of  the  said  confinement  and 
detention  of  the  said  J.  CM.,  and  did  then  and  there  before  the 
Hon.  W.  M.,  etc.,  in  due  form  of  law,  solemnly  and  sincerely 
declare  and  affirm,  that  the  evidence  that  he,  the  said  J.  C.  1)  , 
should  give  in  the  matter  depending  before  the  court  (the  legality 
and  propriety  of  the  confinement  and  detention  of  the  said  J.  C. 
M.  as  aforesaid,  then  and  there  depending  before  the  said  judge 
•and  court),  should  be  the  truth,  the  whole  truth,  and  nothing 
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but  the  truth  (he,  the  said  Hon.  W.  M.,  judge,  as  aforesaid,  then 
and  there  having  sufficient  and  competent  authority  to  admin- 
ister the  said  affirmation  to  the  said  J.  C.  D.  in  that  behalf); 
and  the  said  J.  C.  I).,  having  affirmed  as  aforesaid,  then  and 
there,  to  wit,  on,  etc.,  at,  etc.,  to  prevent  the  said  judge  of  tlie 
said  court  from  knowing  the  truth,  and  to  continue  the  impris- 
onment and  detention  of  the  said  J.  C.  M.,  did  upon  his  affirma- 
tion, in  answer  to  the  questions  propounded  to  him  in  the  mat- 
ter then  and  there  depending  before  the  said  judge  of  the  said 
court  (the  said  judge  of  the  said  court  having  then  and  there 
sufficient  and  competent  authority  to  administer  an  affirmation 
to  the  said  J.  C.  D.,  and  to  propound,  and  to  permit  to  be  pro- 
pounded questions  on  that  behalf  to  him),  then  and  there  wil- 
fully, falsely,  corruptly,  and  knowingly,  by  his  own  act  and  con- 
sent,commit  perjury  upon  his  affirmation,  in  saying,  deposing, 
affirming,  and  declaring  in  answer  to  the  questions  propounded 
as  aforesaid  (amongst  other  things)  in  substance  to  the  effect 
following,  that  is  to  say,  that  the  said  J.  C.  M.,  D.  W.  (here 
follow  additional  names),  five  or  six  weeks  ago  (meaning  five  or 
six  weeks  before  the  time  of  making  said  affirmation),  on  one 
night,  about  nine  or  ten  o'clock,  did  enter  together  into  the 
saloon  of  D.  W.,  kept  in  the  house  of  J.  P.,  and  having  entered 
the  said  saloon  as  aforesaid,  some  one  of  the  above-named  per- 
sons in  the  said  saloon  said,  "  Let  us  break  down  D.,  let  us  swear 
against  him  ;"  and  that  the  others  of  the  above-named  persons 
agreed  and  assented  to  the  same,  and  that  they  did  then  and 
there  enter  into  a  conspiracy  against  him,  the  said  J.  C.  D. ; 
whereas,  in  truth  and  in  fact,  the  said  J.  C.  M.,  D.  AV.  (names) 
did  not  enter  together  into  the  saloon  of  D.  W.,  kept  in  the 
house  of  the  said  J.  P.,  at  the  time  alleged  by  the  said  J.  C.  D.  in 
liis  said  affirmation, or  at  any  other  time;  and  whereas,  in  fact  and 
in  truth,  the  above-named  persons  were  not  together  in  the  said 
saloon,  nor  did  any  one  of  them  say  to  the  others, "  Let  us  break 
D.  down,  let  us  swear  against  him  ;"  nor  did  they  or  any  of  them, 
then  and  there,  give  any  assent  to  the  same,  or  agree  to  do  the 
same,  or  enter  into  a  conspiracy  against  him,  the  said  J.  C.  D. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  it  then  and  there  became  necessary  and  material 
the  said  judge  of  the  said  court  should  know  whether  the  said 
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J.  C.  M.  (names)  did  enter  together  the  saloon  five  or  six  weeks 
before  the  making  of  the  said  affirmation  by  the  said  J.  C.  D., 
and  whether,  having  entered  as  aforesaid,  they  did  then  and 
there,  in  the  said  saloon,  agree  to  break  down  D.,  and  swear 
against  him,  and  did  then  and  there  enter  into  a  conspiracy 
against  him. 

And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say, 
that  the  said  J.  C.  D.,  on,  etc.,  at,  etc.,  before  the  said  judge  of  the 
said  court  (he,  the  said  judge,  then  and  there,  having  sufficient 
and  competent  authority  as  aforesaid),  upon  his  solemn  affirma- 
tion aforesaid,  by  his  own  act  and  consent,  and  of  his  own  most 
wicked  and  corrupt  mind, in  a  matter  dejiending  before  the  said 
judge  of,  etc.,  did  wilfully,  corruptl}',  falsely,  and  knowingly 
commit  perjury,  contrary,  etc.(o)    {Conclude  as  in  book  1,  chapter  3.) 

(594)  In  answer  to  interrogatories  exhibited  in  chancery.^p) 

That  one  C.  D.  heretofore,  to  wit,  on  did  exhibit  certain 

interrogatories,  in  writing,  in  the  supreme  judicial  court  of  this 
commonwealth  begun  and  holden  at  B.,  within  and  for  the 
county  of  S.,  on,  etc.,  in  a  certain  case  before  that  time  com- 
menced by  bill  of  complaint,  and  then  pending  and  at  issue 
in  the  same  court,  after  certain  pleadings  and  proceedings 
had  been  had  therein;  in  which  said  suit  one  E.  F.  was  com- 
plainant, and  the  said  C.  D.  was  respondent,  in  order  that  the 
said  interrogatories  might  be  administered,  according  to  the 
course  and  practice  of  the  said  court  in  its  chancery  jurisdiction, 
to  certain  witnesses  to  be  produced,  sworn,  and  examined  in  the 
said  cause,  on  the  part  and  behalf  of  the  said  C.  D.,  the  said 
defendant  therein,  touching  and  concerning  a  certain  written 
paper,  purporting  to  contain  an  agreement  for  the  lease  of  a  cer- 
tain house  and  premises  therein  mentioned,  from  the  said  E.  F. 
to  the  said  C.  D. ;  and  that  it  became  and  was  a  material  ques- 
tion in  the  said  cause  between  the  said  parties,  and  to  be  deposed 
to  by  the  said  witnesses  in  answer  to  the  said  interrogatories, 
whether  the  said  E.  F.  had  declared  that  he  would  release  the 
said  C.  D.  from  the  said  agreement,  or  had  released  him  froni  the 
performance  thereof;  and  in  and  by  one  of  the  interrogatories 

(<))  Tlu!  above  indictment  snsfalncd  in  Dcckiird  /•.  State,  ."^H  Md.  18G. 
(;<)   Altereil  hy  Mr.  Davi.s,  Tree.  202,  from  Ciiit.  C.  L.  jy?. 
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exhibited  as  aforesaid,  the  sai<l  witnesses  were  interrogated  as 
follows,  that  is  to  say  {here  copy  the  interrogatories  with  neces- 
sary innuendoes).  And  the  jurors  aforesaid,  u[ion  their  oath 
aforesaid,  do  further  present,  that  G.  II.,  of  in  the  county 

of  yeoman,  and  one  of  the  witnesses  to  whom  the  inter- 

rogatories in  the  said  cause  were  to  be,  and  were  accordingly, 
afterwards,  to  wit,  on,  etc.,  at,  etc.,  administered,  then  and  there 
came  in  his  own  projjer  person  before  the  said  supreme  judicial 
court,  and  having  seen  and  understood  the  said  interrogatories, 
so  exhibited  in  the  said  court  as  aforesaid,  then  and  there,  before 
I.  P.,  Esq.,  chief  justice  of  the  said  supreme  judicial  court,  he 
the  said  I.  P.,  Esq.,  as  chief  justice  as  aforesaid,  then  and  there 
having  sufficient  and  competent  power  and  authority  to  admin- 
ister an  oath  to  the  said  Gr.  II.  in  that  behalf,  was  duly  sworn 
before  the  said  court  by  the  said  I.  P.,  Esq.,chief  justice  as  afore- 
said ;  and  the  said  G.  H.  then  and  there,  on  his  said  oath  before 
the  said  court,  being  then  and  there  required  to  depose  the  truth 
in  a  proceeding  in  a  course  of  justice,  did  swear  that  he  would 
make  true  answers  to  all  such  questions  as  should  be  asked  him 
by  the  said  court  or  their  order,  upon  the  interrogatories  afore- 
said, at  the  time  of  his  examination,  and  that  he  would  speak 
the  truth,  the  whole  truth,  and  nothing  but  the  truth,  without 
favor  or  affection  to  the  said  parties  in  the  said  cause ;  and  that 
the  said  G.  H.  afterwards,  to  wit,  on  the  day  of  was 

duly  examined  in  the  said  court  upon  the  said  interrogatories; 
and  that  the  said  G.  H.  intending  unjustly  to  aggrieve  the  saidE. 
r.,  the  complainant  aforesaid,  did  then  and  there,  in  his  answer 
to  the  said  fourth  interrogatory,  falsely,  knowingly,  wilfully,  and 
corruj)tly,  by  his  own  act  and  consent,  amongst  other  things,  an- 
swer, swear,  and  affirm,  in  writing,  as  follows,  that  is  to  say  {here 
state  the  answer  with  necessary  innuendoes).,  as  by  the  said  answer 
of  the  said  G.  H.  to  the  said  fourth  interrogatory  remaining  filed 
in  the  court  aforesaid,  will,  amongst  other  things,  fully  appear ; 
whereas,  in  truth  and  in  fact  {then  go  on  to  negative  the  answer 
in  all  its  2M?is,  comprehending  what  is  alleged  to  he  false).  And 
so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that 
the  said  G.  II.  then  and  there,  knowingly,  wickedly,  falsely,  wil- 
fully, and  corruptly,  in  manner  and  form  aforesaid,  did  commit 
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wilful  and  corrupt  perjury,  against,  etc.,  and  contrary,  etc.    [Con- 
clude as  in  book  1,  chapter  3.) 

(595)  Perjury  on  motion  for  new  trial. 

The  jurors  for  the  commonwealth,  etc.,  on  their  oath  present, 
that,  at  a  terra  of  the  superior  court  begun  and  holden  on,  etc., 
at,  etc.,  holden  for  the  transaction  of  criminal  business  at  B., 
within  and  for  said  county  of  S.,  to  wit,  on,  etc.,  in  the  year 
aforesaid,  one  J.  F.  C.  duly  filed  his  motion  in  writing  in  said 
court,  praying  for  a  new  trial  to  be  granted  him,  said  C,  upon  this 
ground,  among  others:  of  evidence  therein  set  forth  by  affi- 
davits, and  alleged  to  be  then  newly  discovered,  upon  a  certain 
indictment  then  pending  in  said  court,  charging  him,  said  C, 
in  several  counts,  with  tlie  crime  of  forgery,  and  of  knowingly 
uttering  forged  bonds  ;  upon  all  the  counts  of  which  said  in- 
dictment said  C.  had  lately,  to  wit,  within  one  year  theretofore, 
been  duly  tried  and  found  guilty  by  a  jury  of  the  county,  but 
upon  which  indictment  no  sentence  had  then  been  passed,  nor 
judgment  given  ;  that  thereafter,  to  wit,  on,  etc.,  in  the  year 
aforesaid,  said  motion  was  duly  heard  by  and  before  the  Hon. 
W.  C,  one  of  the  justices  of  said  court,  at  his  chambers,  at  said 
B. ;  that  at  said  hearing  it  became,  and  was,  a  material  matter 
of  inquiry,  whether  one  E.  McL.  had  written  on  the  twentieth 
day  etc.,  or  at  any  other  time  in  said  year  last  named,  the  words 
"  Edward  McLaughlin,"  upon  a  certain  book,  called  a  hotel 
register,  produced  at  said  hearing,  and  then  exhibited  to  said 
McL.,  and  whether  he,  said  McL.,  in  said  last  named  year,  saw 
any  one,  and  if  so,  whom,  write  upon  said  book,  at  a  certain 
inn  in  said  B.,  called  the  N.  E.  House,  the  words  "William  P. 
Schell,"aj)pearing  upon  said  book,  and  then  viewed  at  said  hear- 
ing by  said  McL.  (he  being  present  thereat) ;  and  that  at  said 
hearing,  before  said  justice,  at  B.  aforesaid,  on  said  second  day 
of,  etc.,  said  E.  McL.,  of  said  B.,  offered  himself  as  a  witness 
in  said  hearing,  in  behalf  of  said  C,  and  was  then  and  there 
duly  sworn  by  said  justice  to  testify  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,  in  the  matter  aforesaid  then  in  hear- 
ing ;  and  that  said  McL.,  being  so  sworn  as  aforesaid,  did  then 
and  there  knowingly,  falsely,  wilfully,  and  corru{)tIy  testify  and 
say,  in  substance,  as  follows,  that  is  to  say  :  that  in  the  said  year 
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last  mentioned,  he,  said  McL.,  was  in  said  K  E,  House,  with 
one  F.  11. ,  of  said  B.,  and  that  he,  said  McL.,  at  said  inn,  wrote 
in  said  book  the  words  "  Edward  McLaughlin,"  and  that  at 
said  time  and  place,  when  and  where  he,  said  McL.,  wrote  said 
words  "  Edward  McLaughlin,"  he,  said  McL.,  saw  said  F.  IL 
write  said  words  "William  P.  Schell,"  upon  said  book,  imme- 
diately before  he,  said  McL.,  wrote  his  name  thereon.  Whereas, 
in  truth  and  in  fact,  neither  said  H.  nor  said  McL.  were  in  said 
inn  together  at  any  time,  and  said  H.  did  not  write  at  any  time 
said  words  "William  P.  Schell ;"  all  of  which  the  said  McL.,  at 
the  time  he  so  deposed  and  swore  as  aforesaid,  then  and  there 
well  knew.  And  so  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  present  and  say, that  the  said  McL.,  on,  etc.,  before  said 
justice,  having  full  power  and  authority,  as  aforesaid,  in  man- 
ner and  form  aforesaid,  did  commit  wicked  and  wilful  perjury, 
against  the  law,  etc.{q)     {Conclude  as  in  book  1,  chapter  3.) 

(596)  Falsely  charging  the  prosecutor  with  bestiality  at  a  hearing 
before  a  justice  of  the  peace.{r) 

That  R.  G.,  etc.,  on,  etc.,  wickedly  and  maliciously  intending  to 
aggrieve  one  A.  B.,etc.,  on,  etc.,  came  before  A.  T.  R.,  Esq.,  then 
and  yet  being  one  of  the  justices  of  our  lady  the  queen,  assigned 
to  keep  the  peace  of  our  said  lady  the  queen  in  and  for  the 
county  aforesaid,  and  also  to  hear  and  determine  divers  felonies, 
trespasses,  and  other  misdeeds  committed  in  the  said  county,  the 

(q)  Sustained  in  Com.  v.  McLaughlin,  122  Mass.  449. 

(r)  R.  V.  Gardener,  8  C.  &  P.  73  7.  An  arrest  of  judgment  was  moved  for 
on  three  grounds:  1st.  That  the  indictment  did  not  sufficiently  show  any  judi- 
cial proceeding  pending  before  the  magistrate,  and  that  it  ought  to  have  averred 
in  direct  terms  that  a  charge  was  pending,  and  on  this  point  lie  cited  the  case  of 
Rex  V.  Pearson,  8  C.  &  P".  321.  2d.  That  the  flap  of  the  trousers  being  un- 
buttoned, or  even  the  existence  of  any  flap,  did  not  appear  on  the  face  of  the 
indictment  to  be  material,  and  that  there  was  no  sufficient  averment  of  materi- 
ality ;  and  3d.  That  the  assignment  of  perjury  on  the  main  charge  was  too  large, 
because  it  denied  all  animals,  all  times  and  all  places,  and  he  submitted  that  al- 
though it  was  not  necessary  to  prove  every  assignment  of  perjury  contained  in  a 
count,  yet  that  tiie  proof  of  part  of  any  one  assignment  of  perjury  would  not  be 
suflicient.  Mr.  Justice  Patteson  reserved  the  points  for  the  consideration  of  the 
fifteen  judges. 

In  the  ensuing  term,  the  case  was  considered  by  tho  judges  on  all  the  points 
made  at  the  trial,  when  they  held  the  conviction  right ;  and  they  were  unani- 
mously of  opinion  that  the  indictment  suflicicutly  showed  that  there  was  a  legal 
proceeding  pending  before  the  magistrate,  and  that  the  averment  of  materiality 
as  to  the  state  of  the  dress  was  sufficient. 
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said  A.  T.  E.,  Esq.,  then  and  there  having  a  lawful  power  and 
authorit}-  to  administer  the  oath  and  to  receive  the  information 
hereinafter  mentioned,  and  then  and  there  before  the  said  justice 
was  in  due  form  of  law  sworn,  and  took  his  corporal  oath  upon 
the  holy  gospel  of  God,  the  said  justice  having  such  lawful 
power  and  authority  as  aforesaid  to  administer  the  said  oath  to 
the  said  R.  G.  in  that  behalf,  and  to  receive  the  information  here- 
inafter mentioned,  and  that  the  said  R.  G.,  being  so  sworn  as 
aforesaid,  not  having  the  fear  of  God  before  his  eyes,  but,  etc., 
then  and  there  before  the  said  justice  (he  the  said  justice  having 
then  and  there  the  power  and  authority  as  aforesaid),  falsely, 
corruptly,  wilfully,  and  maliciously  did  say,  depose,  swear, 
charge,  and  give  the  said  justice  to  be  informed,  that  the  said  A. 
B.,  upon  a  certain  day,  to  wit,  on  the  ninth  day  of  July,  in  the 
year  aforesaid,  in  the  county  aforesaid,  then  and  there  had  a 
venereal  aftair  wnth  a  certain  animal  called  a  donkey,  and  that 
the  said  A.  B.  then  and  there,  against  the  order  of  nature,  car- 
nally knew  the  said  donkey,  and  then  and  there  feloniously  and 
against  the  order  of  nature  did  commit  and  perpetrate  that  de- 
testable and  abomiiiable  crime  of  buggery  with  the  said  donkey; 
and  further  (it  being  then  and  there  material  to  the  inquiry  into 
the  said  charge  and  information  to  know  the  state  of  the  said 
A.  B.'s  dress  at  the  time  the  alleged  oflenee  was  so  charged  to 
be  committed  as  aforesaid),  that  the  said  R.  G.  then  and  there 
saw  that  the  said  A.  B.  then  and  there  had  the  flap  of  iiis  the 
said  A.  B.'s  trousers  unbuttoned  and  hanging  down,  and  that 
he  the  said  R.  G.  then  and  there  saw  the  inside  of  the  said  flap; 
whereas,  in  truth  and  in  fact,  the  said  R.  G.  did  not  then  and 
there,  or  at  any  time,  or  in  any  place,  see  the  said  A.  B.,  nor  was 
the  said  A.  B.  at  any  time  in  the  act  of  having  a  venereal  affair 
with  a  donkey,  or  with  any  other  animal  whatsoever,  nor  did  the 
said  A.  B.  then,  or  at  any  time,  or  in  any  place,  or  in  any  man- 
ner, commit,  nor  was  the  said  A.  B.  at  an}-  time,  or  in  any  place, 
or  in  any  nianner,  in  the  act  of  committing  that  detestable  and 
abominable  crime  of  buggery;  and  whereas,  in  truth  and  in 
fact,  the  said  R.  G.  did  not  then  and  there  see  the  flap  of  his  the 
said  A.  B.'s  trousers  unbuttoned  or  hanging  down,  nor  was  the 
flap  of  the  said  A.  B.'s  trousers  then  and  tijere  unbuttoned  or 
hanging  down,  nor  did  the  said  R.  G.  then  and  there  see  the 
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inside  of  the  flap  of  the  said  trousers.  And  so  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  say,  that  the  said  R.  G,,  on, 
etc.,  hefore  the  said  justices,  then  and  there  having  such  power 
and  authority  as  aforesaid,  by  his  own  act  and  consent,  and  of 
his  own  most  wicked  and  corru[)t  mind,  in  manner  and  form 
aforesaid,  falsely,  wickedly,  wilfully,  and  corruptly  did  commit 
wilful  and  corrupt  perjury,  to  the  great  displeasure  of  Almighty 
God,  in  contempt  of  our  lady  the  queen  and  her  laws,  to  the  evil 
example,  etc.,  and  against,  etc.    {Conclude  as  in  book  1,  chapter  3.) 

(597)  Subornation  of  jperjury  in  a  prosecution  for  fornication,  etc.{s) 

That  C.  B.,  late  of  the  said  city,  yeoman,  being  a  wicked  and 
evil  disposed  person,  minding  and  intending  great  injury  to  one 
J.  L.,  a  good  and  valuable  citizen  of  the  said  commonwealth,  and 
unjustly  to  cause  and  procure  him  the  said  J.  L.  to  be  put  to 
great  charge  and  expense  of  his  moneys,  and  to  give  security  for 
the  maintenance  of  a  child,  of  which  one  C.  S.,  spinster,  was,  on, 
etc.,  pregnant,  and  which  hy  the  laws  of  this  commonwealth  was 
likely  to  become  a  bastard,  did  on  the  same  day  and  year  afore- 
said, at  the  city  aforesaid,  and  within  the  jurisdiction  of  this 
court,  unlawfully  and  wickedly  solicit,  instigate,  and  as  much 
as  in  him  the  said  C.  B.  lay,  endeavor  to  persuade  the  said  C.  S. 
to  go  before  M.  II.,  Esq.,  then  and  there  being  one  of  the  alder- 
men of  the  city  of  Philadelphia,  and  then  and  there  to  take  her 
corporal  oath  and  swear  before  the  said  M.  H.,  Esq.  (the  said  M. 
H.,  Esq.,  then  and  there  having  sufficient  and  competent  author- 
ity to  administer  the  said  oath  to  the  said  C.  S.  in  that  behalf), 
among  other  things  in  substance  and  to  eftect  following,  that  is 
to  say,  that  J.  L.,  a  seaman,  was  the  father  of  a  bastard  child,  of 
which  she  the  said  C.  was  then  pregnant.  And  the  said  C.  S. 
did  accordingly,  and  in  pursuance  of  the  solicitation,  instigation, 
and  persuasion  of  the  said  C.  B.,  then  and  there  go  before  the 
said  M,  H.,  Esq.,  then  and  there  being  one  of  the  aldermen  of 
the  said  city  of  Philadelphia,  and  did  then  and  there  take  her 
corporal  oath  and  swear  before  the  said  M.  H.,  Esq.  (he  the  said 
M.  n.,  Esq.,  then  and  there  having  sufficient  and  competent 

(s)  This  indictment  was  found  and  sustained  in  Philadelphia  quarter  sessions, 
in  1801.     B>ee.  post,  G05. 

85 


(598)  OFFENCES    AGAINST    SOCIETY. 

power  and  authority  to  administer  the  said  oath  to  the  said  C. 
S.  in  that  behalf),  among  other  things  in  substance  and  to  the 
effect  following,  that  is  to  say,  that  she  the  said  C,  was  then 
pregnant  with  child,  which  child  when  born  would  be  a  bastard, 
and  like  to  become  chargeable  to  the  public,  and  that  the  afore- 
said J.  L.,  a  seaman,  was  the  father  of  the  said  child  ;  whereas, 
in  truth  and  in  fact,  he  the  said  C.  B.,  at  the  time  when  he  so 
endeavored  to  persuade,  solicit,  and  instigate  the  said  C.  S.  to 
make  oath  and  swear  as  aforesaid,  then  and  there  well  knew  that 
he  the  said  J.  L.  would  be  put  to  great  charge  and  expense  of 
his  moneys  if  the  said  C.  would  swear  as  aforesaid  ;  and  whereas, 
in  truth  and  in  fact,  he  the  said  0.  B.,at  the  said  time  when  he  so 
endeavored  to  persuade,  solicit,  and  instigate  the  said  C.  S.  to 
make  oath  and  swear  as  aforesaid,  had  no  reasonable  or  probable 
cause  whatsoever  to  suspect  or  imagine  that  the  said  J.  L.  was 
the  father  of  such  child,  but  on  the  contrary  thereof  the  said  C. 
B.  was  then  and  there  informed  by  the  said  C.  S.  that  he  the 
said  C.  B.  was  the  father  of  such  child,  of  which  she  the  said  0. 
was  so  pregnant  as  aforesaid  ;  and  whereas,  in  truth  and  in  fact, 
she  the  said  C.  never  told  or  informed  the  said  C.  B.  that  the  said 
J.  L.  was  the  father  of  such  child  ;  and  whereas,  in  truth  and  in 
fact,  he  the  said  C.  B.  so  wickedly  and  unlawfully  endeavored  to 
persuade,  solicit,  and  instigate  the  said  C.  S.  to  swear  as  afore- 
said, in  order  that  he  the  said  C.  B.  might  be  exonerated,  freed, 
and  discharged  from  divers  expenses  which  might  accrue  to  him, 
as  being  the  father  of  such  child,  after  the  same  should  be  born 
of  the  body  of  her  the  said  C.  S.,  in  contempt  of  the  laws  of 
this  commonwealth,  to  the  evil  example,  etc.,  contrary,  etc.,  and 
against,  etc.     (Conclude  as  in  book  1,  chapter  3.) 

(598)  Subornation  of  perjury  on  a  trial  for  robbery^  where  the 
prisoner  set  up  an  aUbi.{t) 

That  at  the  supreme  judicial  court  of  said  commonwealth, 
holden  at,  etc.,  on,  etc.,  before  the  justices  of  said  supreme 
judicial  court,  a  certain  indictment  was  presented  and  returned 
in  due  course  of  law  by  the  grand  jury  for  the  said  county 
against  one  A.  B.,  in  the  fn'in  I'ollovving,  to  wit  {here  insert  the 

(I)  Cliif.  V.  P.  478,  47ft;  Davis'.s  rrcc.  220.  To  oonstitiito  tliis  oirence  the 
perjury  must  liiivo  bi'i'ii  consuintuaU;(].      Wli.  Cr.  \j.  «tli  cd.  §  i;{29. 
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indictment) ;  and  that  afterwards  sucli  proceedings  were  had,  as 
that  the  said  A.  B.  was  duly  and  legally  arrested  and  brought 
into  said  court,  and  being  duly  and  legally  arraigned  upon  said 
indictment,  pleaded  to  the  same  that  he  was  not  guilty  thereof; 
upon  which  issue,  such  proceedings  were  had,  that  afterwards, 
to  wit,  at  the  said  supreme  judicial  court,  so  held  as  aforesaid, 
a  trial  was  had  and  held  by  the  jury  aforesaid,  between  the  said 
commonwealth  and  the  said  A.  B.  upon  the  said  indictment ; 
upon  which  said  trial,  evidence  was  given  on  behalf  of  said 
commonwealth  against  the  said  A.  B.,  that  the  felony  and  rob- 
bery, in  the  said  indictment  specified  and  charged,  was  com- 
mitted by  the  said  A.  B.,  on  at  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  C. 
D.,  late  of  being  a  person  of  an  evil  and  wicked  mind  and 
disposition,  and  devising  and  intending  as  much  as  in  him  lay 
to  pervert  the  due  course  of  law  and  justice,  and  to  cause  and 
procure  the  said  A.  B.  to  be  entirely  acquitted  of  the  said  felony 
and  robbery  charged  on  him  by  the  said  indictment,  and  to 
escape  unpunished  for  the  same,  did,  before  the  said  trial,  to  wit, 
on  at  unlawfully  and  wickedly  solicit,  incite,  and 
endeavor  to  persuade  one  E.  F.  to  appear  as  a  witness  on  the 
said  trial  so  as  aforesaid  had,  for  and  on  behalf  of  the  said  A.  B., 
and  on  the  said  trial,  falsely  to  depose,  say,  and  give  evidence 
upon  his  oath  to  the  court  and  jury  aforesaid,  that  the  said  A.  B. 
{here  insert  the  evidence  given  by  the  said  E.  F.^  to  prove  the 
alibi)',  whereas,  in  truth  and  in  fact,  the  said  E.  F.  did  not  {here 
negative  the  testimony  given  by  the  said  E.  F.) ;  and  whereas,  in 
truth  and  in  fact,  at  the  time  when  the  said  C.  D.  did  so  solicit, 
incite,  and  endeavor  to  persuade  the  said  E.  F.  to  give  such 
evidence  upon  his  oath  as  aforesaid,  he  the  said  C.  D.  well 
knew  that  the  said  E.  F.  would  not  give  his  evidence  according 
to  the  truth,(^')  and  that  the  same  evidence  so  to  be  given  was 
false,  feigned,  and  altogether  fictitious;  to  the  evil  exam[)le, 
etc.,  against,  etc.,  and  contrary,  etc.  {Conclude  as  in  book  1, 
chapter  3.) 

(<')  This  is  necessary.     U.  S.  v.  Wilcox,  4  Blatch.  C.  C.  391. 
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(599)  Subornation  of  perjury^  in  an  action  of  trespass.{u) 

That  heretofore,  to  wit,  at,  etc.,  a  certain  issue  was  joined  in 
the  court  of  our  lady  the  queen,  before  the  queen  herself  (the 
said  court  then  and  still  being  holden  at  "Westminster,  in  the 
county  of  Middlesex),  between  one  J.  L.  and  one  J.  W.  in  a 
certain  plea  of  trespass  and  assault,  in  which  the  said  J.  L.  was 
plaintifl",  and  the  said  J.  "W.  defendant.  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present,  that  after- 
wards, and  before  the  trial  of  the  said  issue  as  hereinafter  men- 
tioned, and  whilst  the  same  was  depending,  to  wit,  on,  etc.,  J,  S., 
late,  etc.,  not  having  the  fear  of  God  before  his  eyes,  but,  etc., 
and  wickedly  contriving  and  intending  to  pervert  the  due  course 
of  law  and  justice,  and  wickedly  and  maliciousl}^  contriving  and 
intending  unjustly  to  aggrieve  the  said  J.  L.,  the  plaintiff  in  the 
said  issue,  and  to  deprive  him  of  the  benefit  of  his  suit  then  in 
question,  and  to  subject  him  to  the  payment  of  sundry  heavy 
costs,  charges,  and  expenses,  then  and  there,  to  wit,  on,  etc.,  at, 
etc.,  unlawfull}',  corruptly,  wickedly,  and  maliciously  did  solicit, 
suborn,  instigate,  and  endeavor  to  persuade  one  J.  !N^.  to  be  and 
appear  as  a  witness  at  the  trial  of  the  said  issue,  for  and  on 
behalf  of  the  said  J.  W.,  the  defendant  in  the  said  issue,  and 
upon  the  said  trial  falsely  to  swear  and  give  evidence  to  and 
before  the  jurors  which  should  be  sworn  to  try  the  issue  afore- 
said, certain  matters,  material  and  relevant  to  the  said  issue,  and 
to  the  matters  therein  and  therebj-  put  in  issue,  in  substance  and 
to  the  effect  following,  that  is  to  say,  that  he  the  said  J.  W. 
(meaning  the  defendant  in  the  issue  aforesaid)  did,  on  a  certain 
day  then  past,  to  wit,  on  the  tenth  day  of  April,  in  the  year 
aforesaid,  beat,  wound,  and  bruise  the  said  J.  L.  (meaning  the 
plaintiff  in  the  issue  aforesaid),  and  did  knock  him  the  said  J.  L. 
down,  and  Avith  a  large  stick  did  then  and  there  beat,  wound, 
and  bruise,  and  greatly  disfigure  the  said  J.  L.  whilst  he  was  so 
down. 

And  the  jurors  first  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  afterwards,  to  wit,  at  the  sittings  at  nisi 
prius,  holden  after  Trinity  term  aforesaid  at  Westminster,  in  the 
county  aforesaid,  before  the  right  honorable  T.  L.  D.,  her  maj- 

(u)  Airli.  C.  r.  5tli  Am.  ed.  G81. 
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esty's  chief  justice  assigned  to  hold  pleas  in  the  court  of  our  said 
lady  the  queen,  before  the  queen  herself,  to  wit,  on  the  day  and 
year  aforesaid,  at  Westminster  aforesaid,  in  the  county  aforesaid, 
the  issue  aforesaid  came  on  to  be  tried,  and  was  then  and  there 
tried  by  a  jury  of  the  country  in  that  behalf  duly  sworn  and 
taken  between  the  parties  aforesaid,  upon  which  said  trial  the 
said  J.  N.,  in  consequence  and  by  means,  encoura<^ernent,  and 
effect  of  the  said  wicked  and  corrupt  subornation  and  procure- 
ment of  the  said  J.  S.,  did  then  and  there  appear  as  a  witness 
for  and  on  behalf  of  the  said  J.  W.,  the  defendant  in  the  [»lea 
above  mentioned,  and  was  then  and  there  duly  sworn  and  took 
his  corporal  oath  upon  the  holy  gospel  of  God,  before  the  said 
T.  L.  D.,  her  majesty's  chief  justice  as  aforesaid,  that  the  evi- 
dence which  he,  the  said  J.  N.,  should  give  to  the  court  there,  and 
to  the  jury  so  sworn  as  aforesaid,  touching  the  matter  then  in 
question  between  the  said  parties,  should  be  the  truth,  the  whole 
truth,  and  nothing  but  the  truth  (he,  the  said  T.  L.  D.,  chief 
justice  as  aforesaid,  then  and  there  having  sufficient  and  com- 
petent authority  to  administer  the  said  oath  to  the  said  J.  N.  in 
that  behalf),  and  that  at  and  upon  the  trial  of  the  said  issue  so 
joined  between  the  said  parties  as  aforesaid,  it  then  and  there 
became  and  was  a  material  question  whether  the  said  J.  W. 
assaulted  and  beat  the  said  J.  L. ;  and  the  said  J.  N.,  being  so 
sworn  as  aforesaid,  then  and  there  at  the  trial  of  the  said  issue, 
upon  his  oath  aforesaid, falsely,  corruptly,  and  wilfully,  before  the 
said  jurors  so  sworn  and  taken  between  the  said  parties  as  afore- 
said, and  before  the  said  T.  L.  D.,  chief  justice  as  aforesaid,  did 
depose  and  swear  (amongst  other  things),  in  substance  and  to 
the  effect  following,  that  is  to  say,  that  {here  set  out  J.  NJs  evi- 
dence^ in  substance  the  same  as  above  stated  where  the  subornation  is 
charged);  whereas,  in  truth  and  in  fact,  the  said  J.  W.  did  not, 
etc.  {so  proceeding  to  assign  the  perjury  as  in  the  precedents  ante) ; 
and  whereas,  in  truth  and  in  fact,  the  said  J.  S.,  at  the  time  he 
solicited,  suborned,  instigated,  and  endeavored  to  persuade  the 
said  J.  N.  falsely  and  corruptly  to  swear  as  aforesaid,  well 
knowing  that,  etc.  {pursuing  the  ivords  in  the  assignment  of  per- 
jury). And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  say,  that  the  said  J.  S.,  on  the  said  third  day  of  July,  in  the 
fourth  year  of  the  reign  aforesaid,  at  the  parish  aforesaid,  in  the 
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county  aforesaid,  did  unlawfully,  corruptly,  wickedly,  and  ma- 
liciously suborn  and  procure  the  said  J.  N.  to  commit  wilful  and 
corrupt  perjury  in  and  b}'  his  oath  aforesaid,  before  the  said 
jurors  so  sworn  and  taken  between  the  said  parties  as  aforesaid, 
and  before  the  said  T.  L.  D.,  chief  justice  as  aforesaid  (the  said 
T.  L.  D.  then  and  there  having  sufficient  and  competent  power 
and  authority  to  administer  the  said  oath  to  the  said  J.  N.),  to 
the  great  displeasure  of  Almighty  God,  the  evil  and  pernicious 
example  of  all  others  in  the  like  case  offending,  and  against,  etc. 
{Conclude  as  in  book  1,  chapter  3.)    , 

(600)  Corruptly  endeavoring  to  influence  a  witness  in  the  U.  S. 

courls.{v) 

That  heretofore,  to  wit,  on,  etc.,  at,  etc.,  a  certain  J.  H.  Y. 
was  bound  in  recognizance  with  a  certain  J.  P.  V.  in  the  sum 
of  four  tliousand  dollars,  before  A.  D.  K.  T.,  an  alderman  and 
justice  of  the  peace  for  the  county  of  Philadelphia,  conditioned 
that  the  said  J.  H.  Y.  should  personally  appear  at  the  next  cir- 
cuit court  of  the  United  States  of  America,  for  the  eastern  dis- 
trict of  Pennsylvania,  to  be  holden  at  Philadelphia,  in  the  east- 
ern district  aforesaid,  on  the  eleventh  da^' of  October  in  the  year 
aforesaid,  and  then  and  there  to  answer  for  one  manslaughter 
committed  by  the  said  J.  H.  Y.  upon  one  F.  upon  the  high  seas. 
And  the  grand  inquest  aforesaid  do  further  present,  that  on  the 
said  fourth  day  of  September  in  the  year  aforesaid,  at  the  dis- 
trict aforesaid,  and  before  the  said  A.  D.  K.  T.,  alderman  and 
justice  of  the  peace  as  aforesaid,  a  certain  T.  P.  was  then  and 
there  bound  in  a  recognizance  in  the  sum  of  two  hundred  dol- 
lars, conditioned  that  he,  the  said  T.  P.,  should  personally  appear 
at  the  said  circuit  court  of  the  United  States  for  the  district 
aforesaid,  to  be  holden  as  aforesaid  on  the  said  eleventh  day  of 
October  in  the  year  aforesaid,  and  then  and  there  give  evidence 
on  behalf  of  the  United  States  of  America  against  the  said  J.  H. 
Y.,  for  the  said  manslaughter  by  him  the  said  J.  II.  Y.  commit- 
ted upon  the  said  F.  upon  the  high  seas  as  aforesaid. 

And  the  grand  inquest  aforesaid  do  further  present,  that 
afterwards,  to  wit,  on,  etc.,  at,  etc.,  the  said  J.  P.  V.,  late  of  the 

(r))  This  indictment  was  drawn  in  1839,  by  the  Hon.  .Tolin  M.  Read,  then  dis- 
trict attorney  in  IMiihidelphia,  but  was  never  tried.   See  Wh.  Cr.  L.  8th  ed.  §  1332. 
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district  aforesaid,  yeoman,  did  then  and  there  corrupt!}'  endeavor 
to  influence  the  said  T.  P.,  then  and  there  being  a  witness  as 
aforesaid  in  the  said  circuit  court  of  the  United  States  of  America 
for  the  eastern  district  aforesaid,  in  the  discharge  of  his  duties 
as  a  witness  as  aforesaid,  contrary,  etc.,  and  against,  etc.  {Con- 
clude as  in  book  1,  chapter  3.) 

(601)  Endeavoring  to  entice  a  witness  to  ivithdraw  himself  from  the 
prosecution  of  a  felon.{w) 

That  whereas,  a  certain  S.  S.  and  J.  M'K.,  late,  etc.,  on,  etc., 
at,  etc.,  were  arrested  and  brought  before  W.  C,  Esq.,  then  one 
of  the  justices  of  this  commonwealth,  the  peace  in  the  said 
county  to  keep  assigned,  the  said  S.  S.  and  J.  M'K.  being 
charged  upoji  the  oath  of  G.  F.  with  a  certain  felony  and  rob- 
bery by  them  committed  ;  whereupon  the  same  justice  made  his 
warrant  in  writing  under  his  hand  and  seal  in  due  form  of  law, 
directed  to  the  keeper  of  the  jail  of  the  said  county,  command- 
ing him  to  receive  said  S.  and  J.  into  the  said  jail,  and  them 
safely  to  keep  until  discharged  by  due  course  of  law,  b}'-  virtue 
of  which  said  warrant  the  said  S.  and  J.  were  committed  to  the 
jail  of  the  said  county,  and  into  the  custody  of  the  keeper 
thereof;  and  the  jurors  aforesaid,  upon  their  oaths  and  affirma- 
tions aforesaid,  do  further  present,  that  A.  W.  and  M.  R.,  both 
late  of  the  county  aforesaid,  yeomen,  not  being  ignorant  of  the 
premises,  but  well  knowing  the  same,  and  contriving  and  in- 
tending the  due  course  and  execution  of  justice  to  obstruct  and 
prevent,  on  the  twentieth  day  of  October,  in  the  year  aforesaid, 
and  at  the  county  aforesaid,  unlawfully,  corruptly,  and  wickedly 
did  entice,  solicit,  and  endeavor  to  persuade  the  said  G,  F.  to 
abandon  and  withdraw  himself  from  the  further  accusation  and 
prosecution  of  the  said  S.  S.  and  J.  M'K.,  to  the  evil  example  of 
all  others  in  the  like  case  offending,  and  against,  etc.  {Conclude 
as  in  book  1,  chapter  3.) 

{w)  Drawn  by  Mr.  Bradford,  then  attorney-general  of  Pennsylvania,  in  1780. 
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(602)  Persuading  a  witness  not  to  give  evidence  against  a  loerson 

eharged  with  an  offence  before  a  grand  jury.{x) 

That  heretofore,  to  wit,  on,  etc.,  A.  B.,  of,  etc.  {here  state  the 
authority  of  the  government  by  which  the  attendance  of  the  witness 
was  compelled,  whether  a  summons  or  a  recognizance).  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  at  the  time  of  taking  said  recognizance  {or  the  service  of 
said  summons  as  the  case  may  be),  and  from  then  until  and  upon 
the  said  day  of  therein  mentioned,  the  evidence  of 

the  said  A.  B.  was  material  and  necessary  to  have  been  given 
in  before  the  said  grand  jury,  on  the  subject  matter  then  to  be 
heard  and  considered  by  them;  which  said  grand  jury  were  then 
and  there  duly  and  legally  convened  on  that  behalf,  and  were 
legally  authorized  and  had  competent  authority  to  consider  and 
decide  upon  the  subject  matter  then  and  there  by  them  to  be 
heard  ;  and  that  at  the  said  term  of  said  court  {hei^e  describe  the 
court),  a  bill  of  indictment  was  prepared  against  the  said  A.  B. 
for  the  oftence  aforesaid.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  C.  D.,  of,  etc.,  contriving 
and  intending  the  due  course  of  justice  to  obstruct  and  impede, 
on  at  unlawfull}'^  and  unjustly  dissuaded,  hindered,  and 
prevented  the  said  A.  B.  from  appearing  before  the  justices  of  said 
court,  and  before  the  said  grand  jury,  to  give  evidence  before  the 
said  grand  jury  on  the  bill  of  indictment  preferred  as  aforesaid 
against  the  said  and  that  in  consequence  thereof  the  said  A. 
B.  did  not  appear  and  give  evidence  according  to  his  duty  in  that 
respect,  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(603)  Inducing  a  ivitness  to  withhold  his  evidence  as  to  the  execution 

of  a  deed  of  trust,  in  Virginia.{y) 

That  J.  F.,  innkeeper,  late,  etc,  on,  etc.,  at,  etc.,  did  otter  a 
contempt  to  the  su[)reme  court  of  law,  held  in  and  for  Wythe 

(r)  Davis's  PrM!.  210.  "This,"  siiys  Mr.  Davis,  "is  an  ofii'iici!  at  ooininon 
law,"  for  wliich  soc  Hawk.  b.  1,  o.  21,  s.  \f).  Tlu'  inL'rc  attempt  to  stille  cvi- 
dcn(!(!,  thoiigli  it  does  not  suceoed,  is  criminal.  G  East,  4G4;  2  East,  5,  21,  22; 
2  Str.  904  ;   2  Leach,  !)25.      Wh.  Cr.  E.  Kth  ed.  §  I'AAS. 

(//)  Com.  ?>.  Eeeley,  2  Va.  Cases,  1.  On  the  issue  joined  on  this  iiilorina- 
tion,  the  jin-v  found  tlie  defendant  ;;uilty,  ami  assessed  liis  line  at  twenty  dollars. 

The  del'endant  moved  the  (!onrt  to  arrest  tlie  jnd'iinent,  for  tin'  iollowin;^  rea- 
sons :    1.  IJeeause  the  ollence  is  not  specified  with  siillieient  certainty  ;  2.  liecausc 

92 


PERJURY.  (604) 

county,  in  this,  that  he,  the  said  J.  F.,  did  use  means  to  prevent, 
and  did  then  and  there  prevent,  one  S.  W.  from  attending  as  a 
witness  to  give  evidence  to  prove  the  execution  of  a  deed  of 
trust,  which  deed  of  trust  was  executed  by  the  said  J.  F.  to  J. 
D.,  after  he,  tlie  said  S.  W.  had  been  duly  summoned  to  attend 
said  court  as  a  witness  to  prove  said  deed  of  trust,  on  the  fourth 
day  of  October  term,  one  thousand  eiglit  hundred  and  twelve, 
by  virtue  of  a  summons  issued  by  the  clerk  of  said  court,  who 
was  duly  authorized  to  issue  saidsunmions,  which  act  of  the  said 
J.  F.  is  contrary  to  the  laws  and  usages  of  this  commonwealth, 
and  against,  etc.     (Conclude  as  in  hook  1,  chapter  3.) 

(604)  Endeavoring  to  suborn  a  jjerso?!.  to  give  evidence  on  the  trial 
of  an  action  of  trespass,  issued  in  the  supreme  judicial  court 
of  Massachusetts,{z) 

That  at  the  supreme  judicial  court,  begun  and  holden  at  B., 
within  and  for  the  county  of  S.,  on  the  Tuesday  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and  two, 
before  I,  P.,  Esq.,  then  the  chief  justice  of  the  said  court,  a  cer- 
tain issue  duly  joined  in  the  said  court  between  one  C.  D.  and 
one  E.  F.,  in  a  certain  plea  of  trespass,  wherein  it  was  alleged, 
in  substance,  that  the  said  E.  F.  had,  with  force  and  arms,  as- 
saulted, beat,  bruised,  wounded,  and  ill-treated  the  said  C.  D.,  in 
which  the  said  C.  D.  was  plaintift',  and  the  said  E.  F.  was  de- 
fendant, came  on  to  be  tried  in  due  form  of  law,  and  was  then 
and  there  tried  by  a  certain  jury  of  the  country  in  that  behalf 
duly  summoned,  taken,  empanelled,  and  sworn  between  the  par- 
ties aforesaid  ;  and  that  before  the  trial  of  the  said  issue,  and 
during  the  time  the  same  was  pending,  to  wit,  on  the  day 

of  at  B.  aforesaid,  in  the  county  aforesaid,  G.  H.,of 

in  the  county  aforesaid,  grocer,  wickedly  contriving  and  intend- 
there  is  no  criminal  ofTence  stated,  the  subpoena  stated  in  the  information  not  being 
legal  process.  The  questions  arising  on  this  motion  were  adjourned  to  the  gene- 
ral court. 

The  decision  of  this  court  was  as  follows  :  "  Ordered,  That  it  be  certified,  etc.. 
that  the  ofience  is  stated  in  the  information  with  sufficient  certainty  ;  that  it  is  a 
criminal  ofience,  for  whicii  an  information  will  lie  ;  and  that  there  exists  on  the 
face  of  tlie  record  no  cause  for  ai-resting  the  judgment." 

(2)  This  precedent,  says  Mr.  Davis,  is  drawn  on  the  statute  of  Massachusetts 
of  1812,  ch.  143,  but  it  concludes  also  at  common  law.  Prec.  268.  See  also  2 
Chit.  482,  which  cites  the  above  precedent  from  Cro.  C.  C.  587,  6th  ed. 
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ing,  as  much  as  in  him  lay,  to  prevent  justice  and  pervert  the 
due  course  of  law,  and  intending  unjustly  to  aggrieve  the  said 
E.  F.,  the  defendant  above  named,  and  wickedly  to  cause  and 
procure  the  said  E.  F.  to  be  found  guilty  of  the  premises  alleged 
against  him  in  the  said  issue,  and  thereby  to  subject  him  to  the 
payment  of  large  sums  of  money  for  the  payment  of  damages 
and  costs  to  be  recovered  against  him  in  the  suit  aforesaid,  then 
and  there,  on  the  same  day  and  year  last  aforesaid,  at  B.  afore- 
said, in  the  said  county  of  S.,  did  unlawfully  and  wickedly 
solicit,  instigate,  and,  as  much  as  in  him  lay,  Avilfully  and  cor- 
ruptly endeavor  to  persuade  and  procure  one  I.  J.  to  be  and 
appear  as  a  witness  on  the  part  and  behalf  of  the  said  C.  D.,the 
plaintift",  aforesaid,  at  the  trial  of  said  issue  so  as  aforesaid  joined, 
and,  upon  the  same  trial,  to  commit  wilful  and  corrupt  perjury, 
by  falsely  swearing  and  giving  in  evidence  to  and  before  the 
jurors  of  the  jury  aforesaid,  so  sworn  between  the  parties  afore- 
said to  try  the  said  issue,  in  substance  and  to  the  effect  follow- 
ing, that  is  to  say  {here  iJisert  the  evidence  which  the  party  was 
instigated  to  give  with  proper  innuendoes  if  necessary)  \  whereas, 
in  truth  and  in  fact  {here  assign  the  perjury  intended  to  be  com- 
mitted by  negativing  the  false  evidence  intended  to  be  given)^  in 
manifest  subversion  of  justice,  against,  etc.,  and  contrary,  etc. 
{Conclude  as  in  book  1,  chapter  3.) 

(605)  Soliciting  a  woman  to  commit  perjury^  by  swearing  a  child  to 
an  innocent  person^  the  attempt  being  unsuccessfuL{a) 

That  A.  B.,  late  of,  etc.,  being  a  wicked  and  evil  disposed 
person,  and  minding  and  intending  great  injury  to  one  C,  D.,of, 
etc.,  a  good  and  valuable  subject  of  our  said  lady  the  queen,  and 
unjustly  to  cause  and  procure  him  to  be  put  to  great  cliarges  and 
expenses  of  his  moneys,  and  to  give  security  for  the  maintenance 
of  a  child,  of  which  one  E.  F.,  spinster,  was,  on,  etc.,  pregnant, 
and  which  by  the  laws  of  this  realm  was  likely  to  become  a 
bastard,  did  on  the  same,  etc.,  aforesaid,  at,  etc.,  aforesaid,  un- 
lawfully and  wickedly  solicit,  instigate,  persuade,  and  secure 

(a)  To  solicit  or  uttcnipt  to  persuade,  a  •witness  to  swear  falsely,  thoii^li  such 
solicitation  he  inefleetual,  is  a  niis<h;nieanor  at  eoninion  law.  K.  v.  Kilwards, 
eiterl  in  Scliofii'ld's  case;  Cald.  400;  Wli.  Cr.  L.  8th  ed.  §  133a.  For  a  suc- 
cessful attenij)t  to  coniniit  tlie  same  olience,  see  597. 

94 


PERJURY.  (606) 

the  said  E.  F,  to  c^o  before  one  of  the  justices  of  our  said  lady 
the  queen,  assigned,  etc.,  and  that  she  the  said  E.  F.,  in  conse- 
quence of  such  solicitation,  instigation,  persuasion,  and  procure- 
ment, did  go  in  her  own  proper  person  before  G.  II.,  one  of  the 
justices  of  our  said  lady  the  queen,  assigned,  etc.,  and  then  and 
there  did,  etc.  {state  thejiUntion);  whereas,  in  truth  and  in  fact, 
he  the  said  A.  B.,  at  the  time  wlien  he  so  endeavored  to  per- 
suade, solicit,  and  instigate  the  said  ^.  F.  to  make  oatli  and 
swear  as  aforesaid,  then  and  there  well  knew  that  the  said  C.  D. 
would  be  put  to  great  charges  and  expenses  of  his  moneys,  if  she 
the  said  E.  F.  would  swear  as  aforesaid  ;  and  whereas,  in  fact 
and  in  truth,  he  the  said  A.  B.,  at  the  said  time  when  he  so 
endeavored  to  persuade,  solicit,  and  instigate  the  said  E.  F.  to 
make  oath  and  swear  as  aforesaid,  had  no  reasonable  or  probable 
cause  whatsoever  to  suspect  or  imagine  that  the  said  C.  D.  was 
the  father  of  such  child,  of  which  she  the  said  E.  F.  was  so  preg- 
nant as  aforesaid  ;  and  whereas,  in  truth  and  in  fact,  she  the  said 
E.  F.  never  told  or  informed  him,  the  said  A.  B.,  that  the  said 
C.  D.  was  father  of  such  child  ;  and  whereas,  in  truth  and  in 
fact,  he  the  said  A.  B.  so  wickedly  and  unlawfully  endeavored  to 
persuade,  solicit,  and  instigate  the  said  E.  F.  to  swear  as  afore- 
said, in  order  that  he  the  said  A.  B.  might  be  exonerated, freed, 
and  discharged  from  divers  expenses  wliich  might  accrue  to  him 
as  being  the  father  of  such  child,  after  the  same  should  be  born 
of  the  body  of  her  the  said  E.  F.,  against,  etc.  {Conclude  as  in 
book  1,  chapter  3.) 

(606)  Soliciting  a  witness  to  disobey  a  subpoena  to  give  evidence 
before  the  grand  jury. {b) 

That  on,  etc.,  a  certain  writ  of  our  said  lady  the  queen,  called 
a  subpoena  ad  testificandum^  had  been  and  was  duly  issued  and 
tested  by  and  in  the  name  of  P.  Q.,  of,  etc.,  at,  etc.,  the  same 
day  and  year  aforesaid,  the  said  P.  Q.  then  and  there  being  cus- 
tos  rotulorum  in  and  for  the  said  county,  which  said  writ  was 
directed  to  B.  B.  and  D.  D.,  by  which  said  "writ  our  said  lady  the 

(h)  This  is  an  offence  indictable  at  common  law.  Hawk.  b.  1,  c.  21.  The 
mere  attempt  to  stiHe  evidence  is  criminal,  thonf;li  the  persuasion  should  not  suc- 
ceed, on  the  general  principle  that  an  incitement  to  commit  any  crime  is  itself 
criminal.  11.  v.  IMiillips,  G  East,  R.  464  ;  State  v.  Carpenter,  20  Vt.  9  ;  Wh. 
Cr.  L.  8th  ed.  §  1333. 
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queen  commanded,  etc.  {recite  the  writ).  And  the  jurors,  etc., 
that  a  copy  of  the  said  writ  was,  on,  etc.,  at,  etc.,  duly  served  on 
the  said  H.  H.,  who  then  and  there  had  notice  to  appear  and 
give  evidence  according  to  the  exigency  of  such  writ,  and  that 
the  evidence  of  the  said  H.  H.,  at  the  time  of  issuing  the  said 
writ,  and  from  thence  until  and  upon  the  said,  etc.,  therein 
mentioned,  was  material  and  necessary  to  have  been  given  be- 
fore the  said  grand  jury  on  the  said  bill  of  indictment,  so  to  be 
preferred  against  the  said  A.  B.  as  aforesaid,  and  that  at  the 
sessions  of  the  peace  holden  at,  etc.,  in  and  for  the  said  county, 
on,  etc.,  aforesaid,  such  bill  of  indictment  was  preferred  against 
the  said  A.  B.,  to  and  before  a  certain  grand  jury  then  and 
there  duly  assembled  in  that  behalf.     And  the  jurors,  etc.,  that 

A.  B.,  late  of,  etc.,  being  an  evil  disposed  person,  and  contriving 
and  intending  to  obstruct  and  impede  the  due  course  of  justice, 
on,  etc.,  at,  etc.,  unlawfully  and  unjustly  solicited,  persuaded, 
and  prevailed  upon  the  said  11.  H.  to  absent  himself  from  the 
said  sessions  of  the  peace,  holden  as  aforesaid,  and  not  to  appear 
there  before  the  justices  then  and  there  assembled,  to  testily  the 
truth  and  give  evidence  before  the  said  grand  jury  on  the  said 
bill  of  indictment  so  preferred  against  the  said  A.  B.  as  afore- 
said (and  the  said  H.  H.,  in  consequence  of  such  solicitation  and 
persuasion,  did  not  so  appear  and  give  evidence  according  to  the 
exigency  of  said  writ),  to  the  great  obstruction,  hindrance,  and 
delay  of  public  justice,  in  contempt,  etc.,  to  the  evil,  etc.,  and 
against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

Second  count. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  on  the  said,  etc.,  a  certain  other  writ  of  our  said 
lady  the  queen  had  duly  issued,  directed  to  the  said  B.  B.  and 
D.  D.,  by  which  said  last  mentioned  writ,  our  said  huly  the  queen 
commanded  the  said  B.  B.  and  D.  D.  that,  etc.  {recite  the  lorit). 
And  the  jurors,  etc.,  that  the  evidence  of  the  said  11.  11.,  at  the 
time  of  issuing  the  said  last  mentioned  writ,  and  from  thence 
until  and  upon  the  said,  etc.,  therein  mentioned,  was  material 
and  necessary  to  have  been  given  before  the  said  grand  jury  in 
the  said  bill  of  indictment  so  to  be  preferred  against  the  said  A. 

B.  as  aforesaid.     And  the  jurors,  etc.,  that  the  said  A.  B.,  being 
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an  evil  clisposecl  person,  etc.  {same  as  first  county  saying^  "  endeav- 
ored to  dissuade,"  etc.,  and  omitting  the  allegations  that  the  solicita- 
tion was  successful). 

(606a)  Administering  unlawful  oath,  under  Englislt  statute. 

That  J.  S.,  etc.,  on,  etc.,  at,  etc.,  did  feloniously  and  unlawfully 
administer  and  cause  to  be  administered  to  one  J.  N.  a  certain 
oath  and  engagement,  purporting  and  intended  to  bind  the  said 
J.  N.  not  to  inform  or  give  evidence  against  any  associate,  con- 
federate, or  other  person  ot"  or  belonging  to  a  certain  unlawful 
association  and  confederacy  ;  and  whicli  said  oath  and  engage- 
ment was  then  taken  by  the  said  J.  N.,  against,  etc. 

(6066)   Taking  such  oath. 

Did  feloniously  and  unlawfully  take  a  certain  oath  and  en- 
gagement purporting  (as  in  last  form),  he  the  said  J.  N.  not 
being  then  compelled  to  take  the  said  oath  and  engagement, 
against,  etc.(c) 

(c)  These  forms  are  taken  t'roin  Arch.  C.  P.  19th  ed.  pp.  842-3. 


VOL.  ir. — 7 
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CHAPTER  11. 

CONSPIRACY.(«) 

(607)  General  form.     Unexecuted  conspiracy. 

(608)  Conspiracy  with  overt  act. 

(609)  Conspiracy  to  rob. 

(610)  Conspiracy  to  murder,  with  an  attempt  to  induce  a  third  party  to  take 

part  in  the  same. 
(610a)  Conspiracy  to  kill  a  female  child. 


(a)  Before  proceeding  to  examine  the  recpiisites  of  an  indictment  for  conspi- 
racy, there  are  one  or  two  features  of  the  offence  generally  which  it  is  worth  while 
to  consider.  "  The  offence  of  conspiracy,"  says  Mr.  Serjeant  Talfourd,  "  is  more 
difficult  to  be  ascertained  precisely  than  any  other  for  which  an  indictment  lies  ; 
and  is  indeed  rather  to  be  considered  as  governed  by  positive  decisions  than  by 
any  consistent  and  intelligible  principles  of  law.  It  consists,  according  to  all  the 
authorities,  not  in  the  accomplishment  of  any  unlawful  or  injurious  purpose,  nor 
in  anv  one  act  moving  towards  that  purpose  ;  but  in  the  actual  concert  and  agree- 
ment'of  two  or  more  persons  to  effect  something,  which  being  so  concerted  or 
agreed,  the  law  regards  as  the  object  of  an  indictable  conspiracy."  When  par- 
ties have  once  agreed  to  cheat  a  particular  person  of  his  money,  though  they 
may  not  then  have  fixed  on  any  means  for  that  purpose,  the  ott'ence  of  conspiracy 
is  complete.  Per  Bayley,  J.,  K.  v.  Gill  et  «/.,  2  B.  &  Al.  205.  See,  however, 
Wh.  Cr.  L.  8th  ed.  §4  133  7  et  seq.  As  to  R.  v.  Gill,  see  K.  v.  King,  13  L.  J. 
(M.  C.)  119  (E.  1844);  R.  v.  Blake,  6  Q.  B.  126;  Wh.  Cr  L.  8th  ed.  U  1359, 
1401,  and  observations,  infra,  notes  to  607.  R.  v.  Gill  is  fully  discussed  in 
Wh.  Cr.  L.  8th  ed.  §  1348.  There  are  two  classes  of  cases  in  which  the  crimi- 
nality of  such  agreement  is  intelligible  and  obvious :  first,  where  the  object  pro- 
posed would,  if  accomplished,  be  a  criminal  offence  in  all  parties  acting  in  it ; 
and  second,  where,  though  the  ultimate  object  may  be  lawful,  tlie  means  by 
which  the  parties  conspirators  propose  to  effect  their  purpose  involve  in  them 
an  indictable  ott'ence.  "  An  indictment  for  conspiracy  ougiit  to  show,  eitlier 
that  it  was  for  an  unlawful  purpose,  or  to  etfect  a  lawful  purpose  by  an  uulawt'ul 
means"  (per  Ld.  Denman,  R.  r.  Seward,  1  A.  &  E.  711;  3  N.  &  j\I.  557); 
but  he  is  reported  to  have  since  said,  tliat  "  this  antitliesis  is  not  very  correct" 
(R.  V.  Peck,  9  A.  &  E.  690  ;  1  Per.  &  Dav.  508)  ;  and,  as  is  elsewhere  shown 
(Wh.  Cr.  L.  8th  ed.  §  1337),  there  are  cases  ruling  that,  when  there  is  a  com- 
bination to  effect  a  civil  tort  (not  in  itself  indictabh')  by  sinister  means  (tliough 
not  in  themselves  indictable),  tlie  combination  may  become  an  indictabh'  con- 
spiracy. See  R.  V.  Si)ragge,  2  Burr.  999,  cited  by  Ed.  Denman,  3  N.  &  j\E 
662;  1  A.  &  E.  714.  "Of  the  first  kind  are  conspiring  to  commit  a  felony,  or 
conspiring  to  obtain  money  under  false  j)retenees,  etc. ;  where  tlie  object,  if 
carried  into  elfeet,  would  be  a  substantive  offence,  and  wliere,  tiierefore,  concert 
is  indictaljie  as  an  <icl  in  itself  tending  to  produce  it.  Of  the  second  kind  is  a 
conspiracy  to  snp|)ort  a  cause,  in  itself"  just,  by  false  testimony  ;  and  tlie  same 
prineiple  would  ap})ly  here  ;  for,  wlietlu-r  tiu'  concerted  offence  be  the  end  or 
the  means,  it  is  ecinally  an  off"en(!e  which,  if  consummated,  would  subject  the 
offenders  to  the  visitatif)n  of  criminal  justice.  Hut  it  is  not  easy  to  understand 
on  wliat  j)rincipl(!  conspiracies  have  been   IkpIiIch  indictable,  where   neitlier  tiie 
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(Gil)  Conspiracy  to  cheat  prosecutor  by  divers  false  pretences  and  suLtle 

means. 
(Gllrt)  Conspiracy  to  cheat  by  fnuidvdent  devices  and  false  pretences. 
(612)  Conspiracy  to  defraud  by  means  of  false  pretences  and  false  writings 

in  the  form  and  similitude  of  bank  notes ;  the  overt  act  beinjr  the 

uttering  a  note  purporting  to  be  a  promissory  note,  etc.,  and  to 

have  been  signed,  etc. 

end  nor  the  moans  arc  in  themselves  regarded  by  the  law  as  criminal,  how- 
ever rej)rehensible  in  i)oint  of  morals.  Mere  concert  is  not  in  itself  a  crime,  f(>r 
associations  to  prosecute  felons,  and  even  to  put  laws  in  force  against  political 
oflenders,  have  lu'cn  holden  legal.  R.  r.  Murray  and  others,  tried  beibre  Abbott, 
C.  J.,  at  Guildhall,  1823.  If,  then,  there  be  no  indictable  offence  in  the  object, 
no  indictable  offence  in  the  means,  and  no  indictable  offence  in  the  concert,  in 
what  part  of  the  conduct  of  the  consjiirators  is  the  oiT'ence  to  be  found  ?  Can 
several  circumstances,  each  perfi'ctly  lawful,  make  uji  an  unlawful  act  ?  And 
yet  such  is  the  general  language  held  on  this  subject,  that  at  one  time  the  immo- 
rality of  the  object  is  relied  on  ;  at  another,  the  evidence  of  the  means  ;  while  at 
all  times,  the  concert  is  stated  to  be  the  essence  of  the  charge  ;  and  yet  that  con- 
cert, independent  of  an  illegal  object  or  illegal  means,  is  admitted  to  be  blame- 
less." Talfourd,  iit  sup.  And,  as  is  elsewhere  shown  (Wh.  Cr.  L.  8th  ed.  ^ 
1338),  if  we  scrutinize  the  cases  in  which  it  has  been  held  indictable  to  effect  a 
non-indictable  end  by  non-indictable  means,  it  will  be  found  that  the  means  em- 
ployed involved  either  false  personation,  cheats,  or  breaches  of  the  peace. 

"  The  utmost  limit  of  the  modern  doctrine  of  conspiracy  seems  to  be  reached 
in  the  decisions  respecting  concerted  disapprobation  of  a  performer  or  a  piece  at 
the  theatre.  The  case  of  Macklin  is  well  known,  on  whose  prosecution  several 
persons  were  committed  for  hissing  him  on  his  appearance  in  one  of  Garrick's 
favorite  chfiracters  ;  and  in  accordance  with  this  precedent,  Sir  James  INIansfield 
is  said  to  have  expressed  himself  in  the  case  of  Clifford  v.  Brandon,  2  Campb.  369, 
in  the  following  terms  :  — 

'  The  audience  have  certainly  a  right  to  express  by  applause  or  hisses  the  sen- 
sations of  the  moment ;  and  nobody  has  ever  hindered  or  would  ever  question  the 
exercise  of  that  right.  But  if  any  body  of  men  were  to  go  to  the  theatre  with 
the  settled  intention  of  hissing  an  actor  or  damning  a  piece,  there  can  be  no  doubt 
such  a  deliberate  and  preconcerted  scheme  would  amount  to  a  conspiracy,  and 
that  the  persons  concerned  in  it  might  be  brought  to  punishment.'  In  this  case 
the  act  is  lawful ;  the  means  are  lawful ;  the  motive  may  be  even  laudable,  as  if 
a  notoriously  immoi-al  piece  were  announced,  and  the  parties  determined  to  oppose 
it ;  and  yet  the  concert  alone  makes  the  crime.  It  is  extremely  difficult  to  under- 
stand this,  unless  concert  be  a  crime  ;  and  still  more  difficult  to  reconcile  it,  or  many 
other  of  the  cases,  to  the  decision  of  the  king's  bench  in  1811  ;  R.  v.  Turner  and 
others,  13  East,  228,  cited  by  Taunton,  J.,  in  R.  t-.  Seward  et  al.,  1  A.  &  E.  711 
(see  comments  Wh.  Cr.  L.  8th  ed.  §  13.53),  to  show  that  it  is  not  the  combin- 
ing to  do  any  wrongful  act  which  constitutes  a  conspiracy  ;  where  it  was  holden 
that  an  indictment  would  not  lie  for  a  conspiracy  to  enter  a  preserve  of  hares,  the 
property  of  another,  for  the  purpose  of  ensnaring  them  in  the  night-time,  and 
with  offensive  weapons,  Lord  Ellenborough  observing,  '  I  shoidd  be  sorry  to  have 
it  doubted,  whether  persons  agreeing  to  go  and  sport  upon  another's  ground,  in 
other  words,  to  commit  a  civil  trespass,  should  be  therel)y  in  ])eril  of  an  indict- 
ment for  an  offence  which  would  subject  them  to  infamous  punishment.'  Here 
the  object  was  as  much  illegal  as  any  object  can  be  which  is  not  in  itself  indict- 
able, and  the  act  concerted,  that  of  going  armed  at  night  to  destroy  game,  so  dan- 
gerous to  the  public,  that  it  has  since  been  made  ])unishable  with  trans]>ortation  ; 
and  yet  this,  according  to  the  doctrine  laid  down,  was  not  the  subject  of  an  indict- 
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(613)  Conspiracy  to  cheat  prosecutor  by  inducing  him  to  buy  a  bad  note. 

(614)  To  cheat  by  indirect  means,  etc.,  with  overt  acts  charging  false  pre- 

tences, etc. 

(615)  Conspiracy  to  cheat  by  false  pretences.     Conspiracy  "by  divers  false 

pretences  and  subtle  means  and  contrivances"  to  obtain  goods, 
etc.,  from  prosecutors.  Overt  acts  charging  a  fraudulent  carrying 
on  business  by  a  fictitious  name,  receiving  goods  on  that  basis,  and 
fraudulently  concealing  the  same. 

(616)  Consj)iracy  to  obtain  from  prosecutor  certain  articles  under  the  pre- 

tence that  defendants  were  the  servants  of  a  third  party.  Overt 
acts  charging  the  consummation  of  the  conspij-acy. 

(617)  Conspiracy  to  get  prosecutor's  goods  by  fiilse  pretences,  etc. 

(618)  Against  the  officers  of  a  bank,  for  a  conspiracy  to  obtain  by  fraudu- 

lent means,  discounts  on  state  stock  to  a  large  amount. 


able  conspiracy,  because  it  was  only  a  civil  trespass.  On  the  principle  of  this 
decision,  it  is  difficult  to  understand  how  many  of  the  cases  of  conspiracy  can  be 
sustained,  as  that  of  conspiracy  to  seduce  a  young  lady  ;  for  the  object  in  itself, 
however  immoral,  would  be  only  the  subject  of  an  action  on  the  case  at  the  suit 
of  the  father.  R.  v.  Ld.  Grey  and  others,  3  St.  Tr.  519;  1  East,  P.  C.  460. 
And  yet  this  has  been  holdcn  indictable,  although  no  artifice  was  eni])loye(l,  and 
the  lady  was  a  willing  participator  in  the  elopement  planned  by  the  defendants. 
Ibid.  See  also  R.  v.  Delaval  and  others,  3  JBurr.  R.  1434."  But  these  cases 
may  be  explained  consistently  with  the  recognition  of  the  rule  that  either  the 
means  or  the  end  must  be  indictable.  In  Macklin's  case  the  means  contemplated 
a  breach  of  the  peace  ;  and  so  of  Eberle's  case,  3  S.  &  R.  9  ;  AVh.  Cr.  L.  8th  ed. 
§  1353.  In  Grey's  case,  and  the  analogous  cases  cited  in  Wh.  Cr.  L.  8th  ed.  §§ 
1361  ^t  set/.,  the  means  involved  false  impersonation. 

"  The  great  dillicidty,"  say  the  commissioners  for  revising  the  statutes  of  New 
York,  "in  enlarging  the  definition  of  this  ofience.  consists  in  the  inevitable  re- 
sult of  depriving  the  courts  of  equity  of  the  most  etlectnal  means  of  detecting 
fraud  by  compelling  a  discovery  under  oath.  It  is  a  sound  ])rincii)le  of  our 
institutions,  that  no  man  shall  be  com])elled  to  accuse  himself  of  any  crime, 
which  ought  not  to  be  violated  in  any  case.  Yet  such  must  be  the  result,  or  the 
ordinary  jurisdiction  of  courts  of  ecjuity  must  be  destroyed,  by  declaring  any  pri- 
vate fraud,  when  committed  by  two,  or  any  concert  to  commit  it,  criminal." 
This  view,  it  is  true,  is  contested  by  Stebbins,  senator,  in  I^ambert  v.  The  Peo- 
ple, 9  Cow.  609.  "  But  the  court  is  not  thereby  ousted  of  its  jurisdiction.  Be- 
cause a  defendant  is  not  bound  to  answer  certain  facts,  the  plaiutilf  is  not  pre- 
cluded from  proving  those  facts  by  witnesses,  nor  is  the  court  ])recluded  from 
administering  tin;  j)ro])er  relief  when  the  facts  are  shown.  The  settled  law  of 
tliat  court  has  always  been,  tiuit  a  demiUTer  to  the  discovery  sought,  is  no  bar 
to  that  part  of  tiie  bill  which  prays  relief.  3  Johns.  Ch.  R.  471  ;  5  lb.  186. 
The  anujunt  of  the  objection  then  is  this  :  if  conspiracies  to  commit  j)rivatc 
frauds  arc  criminal,  a  dcfcudant  in  etjuity  is  not  liound  to  confess  such  crime. 
Till!  plaintiir  must  j)rove  his  case  by  other  nu'ans  than  the  defendant's  confes- 
sion, aii<l  then  the  court  stands  ready  to  relieve  liiui.  Surely  thei-e  is  no  great 
hardshi|)  in  this.  Jt  is  sini])ly  putting  the  ])laintitl"  u])«)n  proof  of  his  cause  in 
that  (•f)urt,  in  the  same  inaiinei-  as  he  is  bound  to  prove  it  in  any  other  court." 
'I  hat  the  present  polic}'  is  to  limit  prosecutions  for  consitiracy  to  cases  where  tiic 
object  is  to  effect  an  indictable  offence,  sec  Wh.  Cr.  L.  8th  ed.  §  1337  et  seq. 

100 


CONSPIRACY. 

(G19)  Against  same  for  conspiring  to  obtain  by  fraudulent  means  the  tem- 
porary use  of  a  large  quantity  of  notes  belonging  to  said  bank, 
without  paying  interest  for  thera. 

(620)  Against  same  for  conspiring  to  appropriate  several  bills  of  exchange, 

etc. 

(621)  Against  same  for  obtaining  money  from  the  bank  by  means  of  false 

entries  and  a  fictitious  draft. 
(621rt)  Conspiracy  of  directors  of  company  by  false  pretences  to  obtain 
recognition  by  stock  exchange. 

(622)  Conspiracy  by  the  maker  of  two  promissory  notes,  and  two  other  per- 

sons, fraudulently  to  obtain  the  said  notes  from  the  holder. 

(623)  Conspiracy  and  cheat,  under  pretence  of  being  a  merchant,  with  overt 

act. 

(624)  Conspiracy  to  sell  lottery  tickets. 

(625)  Conspiracy  for  enticing  a  person  to  play  at  unlawful  games,  etc. 

(626)  Conspiracy  to  make  a  great  riot,  and  to  demolish  walls,  buildings,  and 

fences,  with  overt  acts. 

(627)  Second  count,  without  overt  acts. 

(628j  Conspiracy  to  prevent,  by  force  and  arms,  the  use  of  the  English 
language  in  a  German  congregation,  and  to  oppose  "with  their 
bodies  and  lives,"  and  by  all  means  lawful  iind  unlawful,  the  in- 
troduction of  any  other  language  but  the  German.  Overt  acts, 
riot  and  assault. 

(629)  Conspiraeyto  produce  abortion  on  a  woman  not  quick. 

(630)  Second  count,  with  overt  act. 

(631)  Conspiracy  by  pei-sons  confined  in  prison,  to  effect  their  own  escape, 

and  that  of  others. 

(632)  By  prisoners  to  escape ;  with  overt  act ;   attempting  to  blow  up  the 

wall  of  a  prison  with  gunpowder. 

(633)  By  prisoners  to  effect  their  escape,  with   overt  act ;  breaking  down 

part  of  the  wall  of  the  prison. 

(634)  Conspiracy  to  impose  on  the  public,  by  the  manufacture  of  spurious 

indigo,  with   intent  to  sell  the  same  as  genuine  indigo  of  the  best 

quality. 
(636)  Conspiracy  to  publish  fraudulent  bank  notes,  with  intent  to  cheat  the 

public. 
(6S5a)  Conspiracy  to  get  up  false  recommendations  of  character. 
'(6355)   Conspiracy  of  city  officials  to  defraud  city  by  false  appraisement. 
(636)   Conspiracy  to  defraud  intending  emigrants  of  their  passage  money  by 

pretending  to  have  an  interest  in  certain  ships. 
(63  7)  Conspiracy,   by  false  representation,   to  induce  a  party  to  forego  a 

claim. 

(638)  Conspiracy  to  defraud  the  queen,  by  fraudulently  removing  goods 

subject  to  duties. 

(639)  Conspiracy  to   cast  away  a  vessel,  with  intent  to  defraud  the  under- 

writers, at  conuuon  law.     First  count,  conspiracy  to  cast  away,  etc. 
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(640)  Second  count.     Conspiracy  to  defraud  the  underwriters,  and  as 

overt  acts  in  pursuance  thereof,  loading  a  vessel  with  a  sham 
car<ro,  exhibiting  her  to  the  underwriters,  and  fraudulently 
representing  to  tliem  that  the  vessel  contained  specie,  etc. 

(641)  Third  count.     Conspiracy  to  defraud  the  underwriters  by  falsely 

representing  to  them  that  a  vessel  loaded  with  a  sham  cargo 
was  loaded  with  specie,  and  was  the  property  of  defendants. 

(642)  Fourth  count.     Conspiracy  to  procure  the  insurance,  in  a  par- 

ticular compan}-,  of  certiiin  boxes  of  hay  as  boxes  of  dry 
woods,  and  then  afterwards  to  cause  the  vessel  to  be  burned  ; 
and  in  pursuance  of  the  conspiracy,  as  an  overt  act,  in- 
ducinof  an  agent  of  the  underwriters  to  negotiate  for  them  an 
insurance. 

(643)  Conspiracy   to  defraud  a  railway  company  by  travelling  without   a 

ticket  on  some  portion  of  the  line,  obtJiining  a  ticket  at  an  inter- 
mediate station,  and  then  delivering  it  up  at  the  terminus,  as  if  no 
greater  distance  had  been  travelled  over  by  the  passenger  than 
from  such  intermediate  station  to  the  terminus. 
(643o)  Conspiracy  to  defraud  railroad  company  by  fraudulently  filling  and 
uttering  blank  passes. 

(644)  Against  A.,  B.,  C,  and  D.,  for  a  conspiracy  to  rise  upon   a  vessel, 

and  carry  her  to  a  port  occupied  by  an  enemy  ;  with  an  overt  act, 
and  against  E.  for  comforting  and  abetting  them,  etc. 

(645)  Conspiracy  to  disturb  a  party  in  the  possession  of  his  lands,  and  to 

deprive  him  of  them. 

Second  count.     Similar,  without  overt  acts. 

Tliird  count.     To  cut  down  timber  trees. 

Fourth  count.     Exactly  the  same,  without  overt  acts. 

(646)  Fifth  count.     To  cheat  tenants  of  rent,  by  false  claim  as  land- 

lord. 
Sixth  count.     Exactly  similar,  but  without  overt  acts. 

(647)  Seventh  count.     To  molest  tenants  by  distresses,  etc. 
Eighth  count.     Exactly  similar,  without  overt  acts. 

(648)  Conspiracy  to  obtain  goods  upon  credit,  and  then   to  abscond  and 

defraud  the  vendor  thereof. 

(649)  Conspiracy  to  defraud  an  illiterate  person,  by  falsely  reading  to  him 

a  deed  of  bargain  and  sale,  as  and  for  a  bond  of  indemnity. 

(650)  Conspinu-y  to    induce  a  pei-son   of  unsound   mind   to  sign  a  paper 

authorizing  the  defendants  to  take  possession  of  his  goods. 
(650a)  Conspiracy  to  abduct  a  child. 

(651)  Conspiracy  to  procure  the  elopement  of  a  minor  daughter  from  her 

father. 

First  count,  charging  the  conspiracy  with  an  overt  act,  aver- 
ring tliat,  in  fiirtlicrance  of  the  conspiracy,  the  defeudaats 
aided  the  said  minor  to  elope. 
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(652)  Second  count.     Conspiracy  to  procure  the  elopement  of  the  said 

minor,  witli  intent  to  marry  her  to  one  C.  K.  ;  and  overt  act, 
charging  the  defendant,  etc. 

(653)  Conspiracy  to  inveigle  a  daughter  from  the  custody  of  her  parents, 

for  the  purpose  of  marrying  her  (in  substance). 
(653a)  Conspiracy  to  bring  about  a  sham  marriage. 
(G!j3b)  Conspiracy  to  concoct  a  fraudulent  marriage. 

(654)  Conspiracy  to  procure  the  defilement  of  a  female. 

(655)  Conspiracy  to  incite  J.   N.  to  lay  wagers,  etc.  ;   overt  act  actually 

cheating. 

(656)  Conspiracy  at  common  law,  among  workmen,  to  raise  their  wages  and 

lessen  the  time  of  labor. 

(657)  Conspiracy  by  workmen,  etc.,  in  the  employ  of  A.  and  B.,  to  pre- 

vent their  masters  from  retaining  any  person  as  an  apprentice. 
(657a)  Conspiracj'  to  compel  the  reinstatement  of  a  discharged  workman. 
(6576)  Conspiracy  to  obstruct  workmen. 

(658)  Conspiracy  by  parties  engaged  on  the  public  works,  to  increase  the 

rate  of  passage  money  and  freight. 

(659)  Conspiracy  to  charge  a  man  with  a  crime. 

(660)  Conspiracy  to  charge  a   man   with  receiving  stolen  goods  knowing 

them  to  be  stolen,  and  obtaining  money  for  compounding  the 
same. 

(661)  Conspiracy  to  charge  a  man  with  receiving  stolen  goods,  and  thereby 

obtaining  money  for  compounding  the  same,  and  causing  him  to 
lay  out  a  sum  of  money  for  the  entertainment  of  the  conspirators  at 
one  of  their  houses. 

(662)  Conspiracy  to  charge  a  man  with  an  unnatural  crime,  and  thereby  to 

obtain  money. 

(663)  Conspiracy  to  extort  money  generally  by  criminal  prosecution.     First 

count,  charging  a  conspiracy  to  extort,  by  commencing  and  con- 
tinuing a  prosecution. 

(664)  Second  count,  charging  a  prosecution  already  commenced,  and  a 

conspiracy -to  extort  money  by  proposing  to  suppress  it. 

(665)  Third  count,  charging  a  conspiracy  to  extort,  by  promising  to 

compromise  a  then  pending  prosecution. 

(666)  Conspiracy  to  impoverish  the  prosecutor,  and  hindering  him  from 

exercising  his  lawful  trade  as  a  tailor,  with  an  overt  act,  setting 
forth  the  consummation  of  the  conspiracy. 

(667)  Conspiracy  to  defame  a  public  officer.     First  count,  conspiracy  to 

defame  by  charging  corrupt  conduct. 

(668)  Second  count.     Same,  setting  out  the  matter  charged. 

(669)  Third  count.     By  charging   the  ])rosecutor  with  having   been 

guilty  of  corruption  in  a  particular  case. 

(670)  Conspiracy  to  defeat  public  justice  by  giving  false  evidence,  and  sup- 

pressing  fticts,  on  a  charge  of  felony. 
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(671)  Conspiracy  to  indict  a  person  for  a  capital  offence,  who  -was  acquitted 

on  the  trial. 

(672)  Conspiracy  to  induce  a  material  witness  to  suppress  his  testimony. 

(673)  Same  as  last,  in  another  shape. 

(607)  First  count.     Unexecuted  conspiracy. 

That  A.  B.,  late  of,  etc.,  yeoman,  and  C.  D.,  late  of,  etc.,  yeo- 
man,(6)  being  persons  of  evil  mind.s  and  dispositions,  together 
with  divers  other  evil  disposed  persons,  whose  names  are  to  this 
inquest  as  yet  unknown  [see  note  (6)],  wickedly  devising  and  in- 
tending to  {setting  out  the  wtent),(c)  on,  etc.,  at  the  county  afore- 
said,((^/)  and  within  thejurisdiction  of  the  said  court,  fraudulently, 
maliciously,  and  unlawfully  did  conspire,  combine,  confederate, 
and  agree  together,(e)  between  and  amongst  themselves,  by(/) 
{setting  forth  the  means),  unlawfully  tof^^')  {setting  forth  the  party 
to  be  injured^  or  the  otjject  to  he  obtained),  against,  etc.  {Conclude 
as  in  book  1,  chapter  3.) 

(?/)  A  conspiracy  must  be  by  two  persons  at  least ;  one  cannot  be  convicted  of 
it,  unless  he  has  been  indicted  for  conspiring  with  persons  to  the  jurors  unknown. 
1  Hawk.  c.  72  ;  Turpin  v.  State,  4  Blackf.  72  ;  People  v.  Howell,  4  Jolnis,  296  ; 
State  V.  Allison,  3  Yerg.  428  ;  R.  v.  Kinnersley,  1  Stra.  193;  1  Ld.  Rayni.  484  ; 
R.  V.  Ludbury,  12  Mod.  262  ;  13  J:ast,  412  ;  2  Salk.  593  ;  Wh.  Cr.  L,  8th  ed.  § 
1388  et  seq.  So  in  an  indictment  for  conspiracy  against  two,  the  acquittal  of  one 
is  the  accpilttal  of  the  other.  State  v.  Tom,  2  Dev.  ,569  ;  Wh.  Cr.  L.  8th  ed.  §§ 
1391,  1407.  But  where  three  persons  were  engaged  In  a  conspiracy,  and  one  was 
accjuitted  and  the  other  died  before  trial,  it  was  held  that  the  third  could  nevertlie- 
Icssbe  tried  and  convicted.  R.  v.  Nichols,  2  Str.  1227  ;  R.  xk  Kennedy,  1  Str.  193  ; 
People  c.  Olcoit,  2  Johns.  Ca.  301.  A  man  and  his  wife,  being  in  law  but  one 
person,  cannot  be  convicted  of  the  same  conspiracy,  unless  other  jiarties  arc 
charged;  Wli.  Cr.  L.  8th  ed.  §  1392;  but  where  the  defendant  is  chai'ged  with 
conspiracy  with  persons  unknown,  it  is  good,  notwithstanding  tiie  nanu's  of  the 
))ersons  unknown  may  have  transpired  to  the  grand  jury.  People  i\  Mather,  4 
"Wend.  231  ;  Wh.  Cr.'L.  8th  ed.  §  1392.  The  jury  may  find  all  or  some  of  tlie 
defendants  guilty  of  conspiring  to  effect  one  or  more  of  tlie  objects  specified  upon 
a  count  I'harging  one  conspiracy,  and  one  only,  against  all  the  defendants  therein 
named,  to  efi'ect  several  illegal  objects.  O'Connell  r.  R.,  11  CI.  &  Fin.  1,');");  9 
Jur.  25.  In  other  words,  the  aUegations  of  objects  in  each  count  are  divisible. 
But  tlie  verdict  must  find  two  or  more  guilty  of  a  specific  conspirac}',  or  the  pro- 
secution fails.     Wh.   Cr.  L.   8th  ed.  §  1407. 

It  is  not  necessary  that  the  same  co-conspirators  should  be  continued  through 
all  the  counts.  If  the  i)roof  sliould  make  the  change  prudent,  the  names  may  be 
varied. 

Tliat  co-consjjirators  may  be  alleged  to  be  unknown,  see  Wh.  Cr.  L.  8th  ed. 
§  1392.  All  contributing  to  the  coniuiou  design  may  be  joinetl.  Wh.  Cr.  L. 
isth  ed.  §  1390. 

((•)  The  subject  of  scienter  and  intent  has  been  already  generally  noticed. 
{fiuprn,  notes  to  form  2,  vol.  i.  p.  26.) 

It  IS  not  necessary  sj)ecially  to  designate  the  persons  whom  the  defendants,  in 
a  conspiracy  to  cheat,  intended  to  defraud.     Jt  will  be  enough  to  say  that  they 
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intended  to  defraud  all  persons  with  whom  they  shonld  deal  ;  or  ail  jtersoiis  in  a 
particular  trade.  It  is  elearly  eno\iirh  to  charge  tiu'ni  with  inteudinij;  to  defraud 
a  particular  person,  though  such  person  may  be  only  one  of  several  (e.  r/.,  one 
of  a  firm)  whom  they  inteinied  to  defraud.  But  when  the  allegation  is  made,  it 
nnist  be  proved.  It  may,  thereibre,  at  common  law,  be  fatal  to  charge  an  intent  to 
defraud  a  non-existing  person,  or  a  wrong  person.      Wh.  Cr.  L.  8th  ed.  §  1220. 

{<')  The  venue  may  be  laid  in  the  county  in  which  the  act  was  done  by  any  of 
the  conspirators,  in  furtherance  of  their  common  design.  R.  v.  Brisac,  4  East, 
164;  Wh.  Cr.  L.  8th  ed.  §  i:{97. 

(e)  'J'his  is  better  than  "  conspired  together."  See  R.  v.  Stewart,  3  N.  &  M. 
557  ;  1  A.  &  P:.  tog. 

(J)  Conspiracies  in  reference  to  this  part  of  the  inilictment  may  be  classed 
under  the  following  heads  :  — 

I.  Conspiracies  to  commit  an  indictable  ofTence.      Wh.  Cr.  L.  8th  ed.  §  lo42. 

1st.   Conspiracies  to  commit  felonies,      lb.  §§  1343  et  scf/. 
2d.   Cons])iracies  to  commit  misdemeanors,  under  which  division  will  be 
treated  : — 

(1)  Conspiracies  to  violate  the  false  jiretence  laws.     lb.  §  1348. 

(2)  Conspiracies  to  violate  the  laws  making  it  penal  in  a  debtor  to 

secrete  his  ])roperty  with  intent  to  deiraud  his  creditors,     lb. 
§1351. 

(3)  Conspii-acies  to  violate  the  lottery  laws.     lb.  §  1352. 

(4)  Conspiracies  to  commit  breaches  of  the  j)eace.      lb.  §  1353. 

(5)  Cons])iracies  to  assault,      lb.  §  1354. 

((i)  Conspiracies  to  utter  forged  notes.     lb.  §  1357. 
(7)   Seditious  conspiracies,      lb.  §  1356. 

II.  Conspiracies  to  make  use  of  means  themselves  the  subject  of  indictment,  to 
efi'ect  an  indill'erent  object,      lb.  §  1358. 

III.  Consjiiracies  to  do  an  act  the  commission  of  which  by  an  individual  is  not 
indictable,  but  the  commission  of  which  by  two  or  more  in  ])ursuance  of  a  ])re- 
vious  combination,  is  calculated  to  efi'ect  either  of  the  following  objects  : — 

1st.   To  defraud  an  individual  by  fraudulent  and  indirect  devices.     lb. 

§  1360. 
2d.   To  commit  an  immoral  act,  such,  for  instance,  as  the  seduction  of 

a  young  Avoman.      lb.  ij  1361. 
3d.   To  prejudice  the  public  generally,  as,  for  instance,  by  unduly  ele- 
vating or  depressing  the  price  of  wages,  of  toll,  or  of  any  mer- 
chantable commodity,  or  endeavoring  to  defraud  the  revenue, 
lb.  §  1366. 
4th.   To  falsely  accuse  another  of  crime,  or  use  other  improper  means 
to   injure  his  reputation,  or  to  extort  money  from  him.     lb. 
1376. 
5th.   To  impoverish   another  in  his  trade  or  profession.     lb.  §§  1368 

f:t  seq. 
Gth.   To  prevent  the  due  course  of  justice,     lb.  §  1380. 
I.    Conspiracies  to  commit  an  indictable  ojjence. 
1st.    Conspiracies  to  coiiiinit  felonies. 

Where  an  indictment  charges  a  conspiracy  to  commit  a  felony,  using  the  same 
words  to  set  forth  the  object  of  the  conspiracy  as  wouhl  have  been  used  to  charge 
the  commission  of  the  oflence  itself,  no  possible  exception  as  to  form  can  be  taken. 
Wh.  Cr.  L.  8th  ed.  ;5  1381.  But  this  is  often  impracticable,  and  if  it  were  not,  it 
would  be  absurd  to  charge  A.  and  B.  with  conspiring  "with  one  knife,  of  the 
value  of  one  shilling,  which  he  the  said  A.  in  his  riglit  hand  was  then  and  there 
to  have  and  hold,  him  the  said  C.  feloniously,  etc.,  to  strike,''  or  with  conspir- 
ing to  rob  the  prosecutor  of  half  a  dozen  distinct  articles  which  he  happened  to 
have  in  his  pocket,  but  of  the  value  and  character  of  which  it  would  be  irrational 
to  suppose  the  defendant  to  have  been  beforeiiand  acijuaintcd.  It  is  enough, 
therefore,  for  the   })leader  to   set  out  the  offence   aimed  at  by  such  apt  words  as 
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■will  describe  it  as  a  conclusion  of  law.  Tlius  it  is  sufficient  to  say,  that  the  de- 
fendants conspired  "feloniously,  wilfully,  and  of  their  malice  aforethouixht,  to 
kill  and  murder,"  etc.,  without  describing  the  weapon  to  have  been  used  (State  o. 
Dent,  3  (iill  &  Johns.  8) ;  or  that  they  conspired  "  certain  goods  and  chattels  of 
gi'eat  value,  etc..  then  belonging  to  and  on  the  person  of  the  said  A.  B.,  feloni- 
ously to  steal,"  without  going  on  to  mention  what  those  goods  and  chattels  were. 
Com.  V.  Rogers,  5  S.  &  R.  4G3.  See  R.  v.  Higgins,  2  East,  5.  This  liberality, 
in  fact,  is  extended  to  every  case  whei-e  an  attempt  is  made  to  commit  an  otlence 
itself  indictable,  whether  by  one  or  by  a  confederacy.  Arch.  C.  P.  5th  Am.ed. 
2()2,  485,  487,  488  ;  People  c.  Bush,  *4  Hill,  N.  Y.  R.  133  ;  Wh.  Cr.  L.  8th  ed. 
§  1343. 

That  in  Iowa  it  is  enough  to  aver  simply  a  conspiracy  to  steal  appears  by  the 
I'ollowing  opinion  of  Beck,  C.  J.,  in  State  v.  Sterling,  34  Iowa,  443  :  "The  de- 
fendants demurred  to  the  indictment  on  the  ground  that  it  charges  more  than  one 
oU'ence.  It  alleges  that  the  defendants  did  unlawfully  and  feloniously  conspire, 
etr.,  to  rob  and  steal  from  one  T.  B.  R.  and  divers  other  guests,  boarders,  and 
loilgers  of  the  Patterson  house,  etc.  The  point  made  by  the  demnrrer  is  that 
the  indictment  alleges  a  conspiracy  to  rob,  and  also  a  conspiracy  to  steal,  thus 
charging  more  than  one  offence.  The  demurrer  was  overruled,  and  upon  tiiis 
ruling  is  based  the  first  point  presented  in  the  brief  of  defendants'  counsel.  The 
decision  of  the  district  court  upon  the  demurrer  was  correct." 

Whether  a  conspiracy  to  commit  a  felony  merges  in  the  consummated  felony  is 
elsewhere  discussed.  Wh.  Cr.  L.  8th  ed.  |  1344.  So  far  as  concerns  the  plead- 
ing, it  is  sutHcient  here  to  say  that  if  the  felony  has  been  consummated,  it  is 
jjroper  to  indict  for  the  felonj- ;  though  a  count  for  conspiracy  may  be  sustained 
in  cases  where  the  proof  of  the  overt  act  falls  short. 

It  should  be  observed,  however,  that  in  tiiose  states  in  Avhich  it  is  held  that  a 
conspiracy  to  commit  a  felony  merges  in  the  felony  when  committed,  an  indict- 
ment charging  the  commission  of  a  felony  in  piu'suance  of  a  conspiracy  will  not 
at  common  law  sustain  a  conviction  for  conspiracy. 

The  policy  of  our  courts,  in  a  kindred  line  of  olfences,  has  permitted  a  joinder 
of  counts  which,  though  originally  discountenanced  in  England,  can  work  no  in- 
justice to  the  ])risoner,  and  may  save  great  exj)ense  and  loss  of  time.  Thus, 
counts  for  robbery  and  for  attempts  to  rob  ;  for  rape  and  attempts  to  ravish  ;  ibr 
burglary  and  attempts  to  commit  burglary,  as  has  been  seen,  are  frecpiently  joined. 
Harman  v.  Com.,  12  S.  &  R.  69;  Burk  v.  State,  2  Har.  &  J.  42(J;"  State  v. 
Coleman,  5  Port.  52  ;  State  v.  Montague,  2  ]\PC.  287  ;  State  v.  Gatfney,  Rice, 
431  ;  State  v.  Boise,  1  M'M.  190.  S"ee  Wh.  Cr.  L.  8th  ed.  §  1387,  etc.'  When 
the  defendant  is  tried  on  the  two  charges  together,  he  has  the  advantage  of  bring- 
ing to  bear  on  the  lighter  offence  the  full  number  of  challenges  awarded  to  him 
on  the  heavier ;  nor  can  hi;  be  said  to  be  embarrassed  in  the  preparation  of  his 
detence,  as  the  same  evidence  which  would  disprove  the  attemj)t  would  disprove 
the  consummation.  Thl^  only  ditll-rence  is,  that  instead  of  after  an  actjuittal  of 
the  felony  l)eing  subjected  to  another  binding  over  and  trial  on  the  constituent 
misdemeanor,  tlie  two  charges  are  tried  at  the  same  tinn-,  wlien  the  evidence  on 
eacii  side  is  fresh  and  at  hand,  and  when  neither  can  take  advantage  of  a  discov- 
ery of  the  antagonistic  case.  That  this  practice  extends  as  pro])erly  to  conspiracies 
to  commit  indictable  offences,  as  to  attempts  or  assaults  witii  intent  to  commit  the 
sanu',  maybe  urgeil  with  great  reason.  By  such  a  course  the  (lilhcuity  of  merger 
will  be  avoided  ;  for  if  the  attempt  was  completed,  the  verdict  attaches  to  the 
I'elony  ;   if  not,  to  the  conspiracy.     See  fully  Wh.  Cr.  PI.  6c  Pr.  §  285. 

2d.    Conspiracies  to  c.oiiimil  misdemeanors. 

As  the  law  is  that  where  the  object  is  illegal  it  is  not  necessary  to  set  out  the 
means  at  large  (R.  /•.  Eccles,  in  note  to  R.  r.  Turner,  13  East,  230;  2  Russ.  on 
Crimes,  (187,  (J91  ;  Hazen  r.  Com.,  23  Penn.  St  3(J4  ;  Wh.  Cr.  L.  8th  ed.  §§  1345, 
134s),  it  lias  been  a  common  j)ractice.  in  pre|)aring  an  indictment  for  a  misde- 
meanor, the  description  of"  which  is  attended  with  any  dilliculties,  to  insert  a 
count  for  conspiracy.      Wh.  Cr.  PI.  &  Pr.   §  285.      When  the  evidence   of  the 
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prosecution  is  finisluvl,  the  court  will  conipcl  it,  in  a  proper  case,  to  state  on  what 
class  of  counts  it  relies  ;  and  wlien  this  discretion  is  judiciously  exercised,  it  is 
hard  to  see  how  the  del'endant  can  be  embarrassed  in  n  anagenient  ot  his  defence. 
Wh.  Cr.  L.  8th  ed.  §§  1387  etser/.  Where  he  is  shown  to  have  acted  conjointly 
with  others,  he  cannot  justly  conii)lain  if  he  is  charged  with  havinjf  consi)iri'd 
with  them  in  ])roducing  the  particular  result ;  and  even  when  his  co-conspirators 
are  not  brouixht  to  the  notice  of  the  grand  jury,  the  courts  have  sustaineil  counts 
for  conspiracy,  in  which  he  is  charged  with  conspiring  with  persons  unknown. 
Wh.  Cr.  L.  8th  ed.  §  1.393.  The  jjractical  advantage  of  joining  counts  for  con- 
spiracy with  counts  for  the  constituent  misdemeanor,  is  strongly  illustrated  by 
Com.  V.  Gillespie,  7  S.  &  11.  46!).  The  defendants  were  chargiMl  in  one  set  of 
counts  with  the  sale  of  a  lottery  tic^ket,  and  in  another  with  a  conspir:icy  to  sell 
it.  The  law  being  tliat  in  an  indictnu'nt  tor  thi'  overt  act  the  ticket  should  be 
particularly  set  out,  as  the  ticket  is  usually  of  a  conij)lex  character,  it  is  conve- 
nient for  the  pleader  to  back  up  a  count  for  the  individual  oU'ence  with  a  count 
for  a  conspiracy  "to  sell  and  expose  to  sale  and  cause  to  be  sold  and  exj)osed  to 
sale"  (reciting  the  words  of  the  statute)  "  a  lottery  ticket  and  tickets  in  a  lottery, 
not  authorized  by  the  laws  of  this  commonwealth  "  This  was  the  language  of 
the  count  which  was  sustained  by  the  supreme  court  after  a  new  trial  in  conse- 
quence of  a  variance  in  the  count  purporting  to  set  forth  the  ticket,  and  an  arrest 
of  judgment  for  want  of  particularity  in  the  counts  charging  the  sale  of  the  ticket 
without  an  attempt  to  set  it  out.  After  showing  that  such  a  generality  of  state- 
ment as  appeared  in  the  latter  counts  could  not  be  tolerated,  Duncan,  J.,  pro- 
ceeded :  "But  the  same  reason  does  not  apply  to  the  first  count,  for  the  consjjir- 
acy  itself  is  the  crime.  It  is  diflerent  from  an  indictment  for  stealing,  or  action 
for  trespass,  where  the  offence  consists  of  an  act  done,  which  it  is  clearly  in  the 
power  of  the  prosecutor  to  lay  with  certainty.  The  conspiracy  here  was  to  sell 
prohibited  lottery  tickets,  any  he  could  sell,  not  of  any  prohibited  lottery,  but  of 
all.  The  conspiracy  was  the  gravamen,  the  (fist  of  the  oHence."  The  same 
liberality  in  the  construction  of  counts  for  conspiracies  to  ell'ect  objects  per  se  ille- 
gal, having  prevailed  in  England  (1  Russ.  on  Crimes,  691),  the  same  practice  of 
joining  conspiracy  counts  with  counts  for  the  constituent  misdemeanor,  is  there 
sanctioned.  See  cases  in  Wh.  Cr.  PI.  &  Pr.  §§  290-1  ;  Wh.  Cr.  L.  8th  ed.  § 
1387. 

A  difficulty,  hoAvever,  in  the  way  of  this  practice,  was  started  in  INIassachusetts 
in  Com.  (;.  Kingsbury,  5  Mass.  10(j.  A  conspiracy,  it  was  said,  to  commit  either 
a  misdemeanor  or  felony,  merges  in  the  overt  act,  when  such  overt  act  appears 
to  have  been  consummated.  The  case  before  the  court  was  one  of  a  conspiracy 
to  commit  a  felony,  and  to  this  class  the  decision  should  be  confined.  To  extend 
it  to  misdemeanors,  is  in  eontii(;t  with  the  English  te.xt  books,  where  such  a  doc- 
trine is  never  broached,  as  well  as  with  the  books  of  precedents,  wliere  forms 
constantly  occur  of  conspiracies  to  commit  misdemeanors  to  which  the  overt  act 
is  attached.  In  Massachusetts,  in  fact,  the  doctrine  of  merger,  in  cases  of  mis- 
demeanor, has  been  put  an  end  to  by  Rev.  Sts.  ch.  137,  §  11  ;  Com.  r.  Drum, 
19  Pick.  479;  Com.  r.  Goodhue,  2  Mete.  193.  In  New  York,  INIaine,  Michi- 
gan, and  Pennsylvania,  the  doctrine  of  merger  has  in  such  cases  been  repudiated 
(People  V.  Mather,  4  Wend.  265;  Marcy,  J.  ;  Com.  v.  Hartmann,  5  Barr,  6()  ; 
State  V.  Murray,  15  Maine  R.  loO;  State  v.  Mayberry,  48  Maine,  21 G;  State 
r.  Noyes,  25  Vt.  415;  People  i\  Richards,  1  j\Iann  (Mich.),  216,  and  other 
cases  cited,  Wh.  Cr.  L.  8th  ed.  §  1346),  and  throughout  the  country  it  is  the 
constant  practice  to  sustain  verdicts  in  cases  where  counts  for  conspiracy  to  com- 
mit misdemeanoi's  (e.  g.  obtaining  goods  by  false  pretences  or  the  sale  of  lottery 
tickets)  have  been  su])ported  by  evidence  of  the  actual  commission  of  the  con- 
stituent offence.  "  It  is  sup])Osed,"  said  IMarcy,  J.  (4  Wend.  265),  "that  a  con- 
spiracy to  commit  a  crime  is  merged  in  the  crime  where  the  conspiracy  is  executed. 
This  may  be  so  where  the  crime  is  of  a  higher  grade  than  the  conspii-acy,  and 
the  object  of  the  conspiracy  is  fully  accomplished ;  but  a  conspiracy  is  only  a 
misdemeanor,  and  where  its  object   is  only  to  commit  a  misdemeanor,  it  cannot 
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be  merged.  AVherever  crimes  are  of  equal  grade  there  can  be  no  technical  mer- 
ger. Tills  court  had  this  (juestion  under  consideration  in  the  case  of  Bruce,  and 
there  intimated  an  opinion  that  a  conspiracy  to  commit  a  misdemeanor  was  not 
merged  in  the  misdemeanor  when  actually  committed."  See  Wh.  Cr.  L.  8th 
ed.  §  134G. 

In  those  states  where  conspiracy  is  made  a  statutory  felony,  and  where  the 
doctrine  of  merger  is  still  recognized,  great  difficulty  may  arise  in  trying  misde- 
meanors in  all  cases  where  two  or  more  persons  are  proved  to  have  joined  in  the 
commission  of  the  otience.  If  there  was  joint  action,  must  there  not  have  been 
joint  concert,  and  if  so,  must  there  not  have  been  a  conspiracy,  and  is  not  the 
misdemeanor  merged  ? 

Under  conspiracies  to  commit  misdemeanors  will  be  treated  : — 

(1)  Conspiracies  to  violate  the  false  pretence  laws.  See  Wh.  Cr.  L.  8th  ed. 
§  lo48,  etc. 

The  leading  case  on  this  point  is  R.  v.  Gill  (2  C.  &  Al.  204),  in  which  an  in- 
dictment which  will  appear  in  the  text  (611)  was  sustained,  which  merely 
charged  the  defendants  with  conspiring,  "  by  divers  false  pretences  and  subtle 
means  and  devices,  to  obtain  and  to  acquire  to  themselves,  of  and  from  P.  I), 
and  G.  D.,  divers  large  sums  of  money,  of  the  respective  moneys  of  the  said  P. 
D.  and  G.  D.,  and  to  cheat  and  dei'raud  them  respectively  thereof."  This  was 
broad  doctrine,  as  there  are  few  conspiracies  to  defraud,  wliich  could  not  be 
forced  into  the  form  thus  sanctioned,  and  it  is  evident  that  under  it  the  defend- 
ant hiis  scarc<'ly  any  notice  of'  the  offence  which  he  is  about  to  meet.  So  strongly 
was  this  objection  felt,  that  notwithstanding  the  remarks  of  Lord  Mansfield,  that 
no  other  tbrm  could  be  had  for  an  undigested  conspiracy  to  obtain  goods  in  this 
manner,  the  courts  over  and  over  again  lamented  tiie  latitude  of  the  precedent, 
and  attempted  in  particular  cases  to  so  far  restrain  it  as  to  prevent  its  working 
an  injury  to  the  defence.  Thus  in  H.  c.  Parker  (11  La^v  J.  JS.  S.  102,  Al.  C.  ; 
3  Q.  B."  R.  202;  2  G.  &  D.  709),  Williams,  J.,  declared  that  "it  has  been 
always  thought  that  in  R.  r.  Gill,  the  extreme  of  laxity  was  allowed."  In  R.  o. 
Peck  (9  A.  &  E.  G86,  1  Per.  &  D.  508),  an  indictment  was  held  bad  from  want 
of  a  due  specification  of  tlie  means,  which  charged  the  defendant  with  "  unlaw- 
fully conspiring  to  defraud  divers  persons,  who  should  bargain  with  tliem  for  the 
sale  of  merchandise,  of  great  ([uantities  of  such  merchandise,  without  paying  for 
the  siwne,  witli  intent  to  obtain  to  tlieinselves  money  and  otiier  profit."  So  also 
a  count  which  alleged  that  the  defendants  conspired,  "  by  divers  false,  Jirtful, 
and  subtle  stratagems  and  contrivances,  as  much  as  in  them  lay,  to  injure,  o|v 
press,  aggrieve,  and  impoverish  E.  W.  and  T.  W.,  and  to  cheat  and  delraud 
them  of  their  inonevs,"  was  pronounced  by  the  court  of  King's  Bench  incapable 
of  sustaining  a  venlict.  R.  v.  Biers,  1  A.  &  E.  327  ;  Wh.  Cr.  L.  8th  ed.  §  1348. 
See  also  R.  v.  Parker,  U  Law  J.  N.  S.  102,  M.  C.  ;  King  v.  R.,  7  A.  &  E. 
721  ;  cited  Wh.  Cr.  L.  8th  ed.  §  1348;  and  R.  v.  Richardson,  1  M.  &  Rob. 
402.  In  none  of  these  cases,  however,  was  the  object  of  the  (conspiracy  an  olfenee 
per  se  intlictable,  and  though  in  each  of  them  tiie  court  animadverted  with  great 
pungency  upon  a  laxity  of  pleading  which  gave  the  defendant  no  notice  of  what 
he  was  to  be  tried  lor,  yet  there  was  an  t'xjjress  recognition  of  the  distinction 
between  a  conspiracy  to  commit  an  indictable  offence,  where  the  means  need  not 
be  set  out,  and  a  consjiinicy  to  commit  an  act  unimlictable,  where  the  means 
must  aj)pear.  But  in  R.  r.  King,  decided  in  the  king's  bench,  and  afterwards 
in  the  exclie(jiier,  in  1844  (7  A.  iic  E.  721),  the  ])rinciple  of  R.  v.  Gill  was 
broadly  aflirmed  to  be  good  l)y  the  several  judges  ;  and  though  tiie  cases  were 
reversed  in  the  exchecjuer  on  another  point,  viz.,  that  tiie  particular  jiarties 
sought  to  be  defrauded  siiould  have  been  set  out  (a  ])oint  wliicli  will  be  noticed 
in  the  next  pote),  the  judge  wlio  gave  the  opinion  in  the  latter  court  yielded  a 
tacit  ac(|uiesci'!ice  in  the  su(licii-ncy  of"  the  allegation  in  controversy.  In  the 
kiiiL^'s  bench,  J.,ord  Deiiman  said  :  "  I  am  of  oi)inion  that  this  count  is  suflicient. 
'J'he  geiii-ral  form  used  in  R.  i\  Gill  (2  B.  &  AI.  204)  has  ct)iistantly  i)een  held 
good,      llolroyd,  J.,  says  there:     'The  conspiracy  is  the  oll'ciice,  and  it  is  ipiite 
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snfficiont  to  state  only  the  act  of  consj)inn<r  and  the  objeet  of  the  conspiracy  in 
the  indictment.  IltTC  it  is  stated  that  the  parties  did  conspire,  and  tliat  the 
ol).Jt'ct  was  to  obtain  hy  false  ])retences  money  from  a  particnlar  pei'son.  Now  a 
conspiracy  to  do  that  would  be  indictable,  even  where  the  parties  had  not  settled 
the  means  to  be  emitloyed.'  He  does  not  lay  it  down  that  a  consj)iracy  must  be 
allejred  to  defraud  a  person  described  by  name.  And  there  an;  many  cases  where 
parties  may  conspire  to  injure  others,  Avithout  anticipatinji  who  the  particular 
pei'sons  will  be.  I  am  not  jirepared,  therefore,  to  say  that  the  first  part  of  this 
count  is  not  jjood.  l>ut,  il'  it  were  not  so,  R.  v.  Sprag^e  (2  Burr.  !)i)9)  shows 
that  the  overt  acts  may  support  it.  The  objection,  that  the  individuals  men- 
tioned to  have  been  allected  by  them  are  not  shown  to  be  those  against  whom 
the  defendants  conspired,  is  answeri'd  by  the  remark  made  before,  that,  in  the 
conspiring,  particular  individuals  may  not  have  been  contemplated.  It  was  ar- 
gued that  the  overt  acts  limit  the  aUegation  in  the  iirst  part  of  the  indictment, 
and  that,  even  if  that  showed  a  ci'iniinal  conspiracy,  the  statemtnits  afterwards 
reduce  it  to  something  not  indictable.  But  I  think  that  result  does  not  follow, 
even  if  the  overt  acts  alleged  are  innocent;  the  only  obj(!ct  of  those  being  to 
give  information  of  the  particular  facts  by  which  it  is  proposed  to  make  out  the 
conspiracy,  and  the  mode  in  which  the  prosecutor  asserts  that  it  was  carried  into 
effect.  As  to  the  last  paragraph,  1  think  it  does  not  contain  any  distinct  charge, 
but  is  only  an  unnecessary  summing  up."  Patterson,  J. :  "  I  also  think  that  the 
count  is  good.  The  general  rule  as  to  naming  parties,  laid  down  by  Mr.  Stai-kic, 
applies  only  where,  from  the  nature  of  the  case,  there  is  a  person  to  be  named  ; 
in  conspiracy,  for  example,  where  the  defendants  liave  conspired  to  injure  some 
given  person  ;  but,  if  the  cons])iracy  is  to  cheat  any  ])ersons  out  of  all  mankind, 
the  rule  cannot  be  apj)lied.  In  R.  i\  De  Berenger  (8  M.  &  S.  07)  no  one  could 
know  who  woidd  be  the  purchasers  of  stock  of  a  future  day.  So,  here,  it  was 
not  known  whose  goods  •would  be  obtained  in  pursuance  of  the  conspiracy  ;  and 
it  a])jiears  by  the  overt  acts  that  the  defendants  obtained  certain  goods  of  A.,  B., 
and  C.,  and  other  goods  from  '  divers  other  tradesmen,  the  liege  subjects,'  etc., 
'whose  names  are  to  the  jurors  unknown,'  etc.  Therefore,  I  think  that  the  ])art 
of  the  indictment  charging  the  conspiracy  is  good,  though  it  does  not  name  the 
persons  to  be  defrauded.  That  it  does  not  j)articularly  specify  the  means,  is  no 
objection,  according  to  R.  c.  Gill.  So  the  indictment  stands,  independently  of 
the  overt  acts.  As  to  these,  when  the  present  motion  was  made,  I  understood 
the  objection  to  be  rather  that  the  overt  acts  were  not  consistent  with  the  general 
charge,  than  that  they  were  insutlicient  to  suj)port  a  charge  of  conspiracy.  It  is 
contended  that  false  pretences  are  alleged,  and  th(^  pretences  not  negjitived. 
But  no  false  pretence,  in  the  sense  alluded  to,  is  laid  throughout  the  indictment. 
In  the  ordinary  case  of  indictable  false  pretences,  the  pretence  is  laid  as  having 
been  made  to  the  person  whose  goods  are  obtained  ;  but  that  is  not  so  here ;  the 
averment  is  only  that  some  of  tlie  defendants  pretended  that  debts  were  due  to 
two  of  them  from  a  third,  in  whose  possession  the  goods  were,  and  then  that,  in 
pursuance  of  the  cons])iracy,  and  for  the  purposes  stated,  tlie  two  commenced 
actions  against  the  third  for  such  fictitious  debts,  and  obtained  judgment  and 
execution,  under  which  the  goods  were  removed  before  tlie  times  of  credit  had 
expired.  That  is  a  complete  allegation  of  a  fraud  upon  the  sellers  ;  and  the 
argument  that  no  such  fraud  appeared  was  founded  upon  a  fallacy,  the  defend- 
ant's counsel  arguing  upon  each  alleged  act  without  reference  to  its  being  laid  as 
done  in  pursuance  of  the  conspii-acy."  See  also  remarks  of  Lonl  Denman,  C.  J., 
in  R.  V.  Kenrick,  infra,  Oil,  note. 

In  a  case  decided  in  1846  (R.  v.  Gompertz,  11  Jurist,  204;  9  A.  &  E.  1, 
the  material  portions  of  which  are  ])rinted  in  6  Pa.  L.  J.  377  (VV^h.  Cr.  L.  8th 
ed.  §  1348),  and  the  indictment  in  which,  and  the  reasoning  of  the  court  upon  it, 
are  given  infra,  615),  the  court  of  king's  bench,  by  solemnly  atlirming  R.  v. 
Gill,  has  put  to  rest  the  (juestion  of  the  pi-opriety  of  the  indictment  in  the  latter 
case.  There  were  eight  counts  in  the  indictment  in  R.  ;;.  Gompertz.  the  latter 
of  which,  as  will  be  observed,  charged   the   defendants  with  conspiring,    '•'•by 
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divers  false  pretences  and  indirect  means,  to  cheat  and  defraud  the  said  S.  P.  R. 
of  his  moneys,  to  the  great  damage,  fraud,  and  deceit  of  the  said  S.  P.  R.,  to 
the  evil  example,"  etc.  There  was  a  verdict  for  the  crown  on  each  of  the 
counts,  before  Lord  Denman,  C.  J.,  at  the  Middlesex  sittings,  and  on  Deicinber 
17.  1S46,  a  motion  for  a  new  trial  was  argued  before  the  court  in  banc.  "  First, 
we  think,"  sai<l  Lord  Denman,  in  giving  the  opinion  of  the  court,  "that  there 
is  no  ground  for  arresting  the  judgment  in  this  case  ;  one  count  is  good,  on  the 
authoritv  of  R.  v.  Gill  (2  B.  &  Al.  "204),  never  overruled,  but  founded  on  excel- 
lent reason,  and  always  recognizeil,  though  not  without  regret,  because  that  form 
of  indictment  may  give  too  little  information  to  the  accused  A  fair  observation 
was  made  u]>on  the  manner  in  which  that  precedent  was  treated  in  R.  c.  Biers 
(1  A.  &  E.  o27),  but,  even  from  the  expressions  there  used,  and  much  more 
from  what  has  been  said  in  later  cases,  it  appears  plainly  that  the  court  has  never 
doubted  the  correctness  of  the  decision  in  R.  v.  Gill."  In  subseciuent  cases,  the 
same  rule  was  solemnly  reaffirmed.  See  also  infra  (Gila).  It  is  therefore  set- 
tled in  England  that  it  is  sufficient  to  charge  the  defendants  with  a  conspiracy  to 
defraud  the  prosecutor  of  his  moneys,  "  by  divers  false  pretences  and  indirect 
means;"  and  the  only  positive  qualifications  which  have  been  grafted  on  the 
principle,  are,  first,  that  it  must  appear  from  the  indictment  that  the  pi-operty 
sought  to  be  obtained  was  not  the  property  of  the  defendant  (R.  v.  Parker.  11 
Law  J.  N.  S.  102,  Mag.  C.  ;  3  Q.  B.  292;  2  G.  &  D.  709;  R.  v.  Carlisle,  G 
Cox,  C.  C.  366  ;  Dears.  337  ;  25  Eng.  Law  &  Eq.  R.  577)  ;  and  fucoinl/i/,  that 
if  the  indictment  be  general,  the  court  will  order  the  prosecutor  to  furnisii  par- 
ticulars of  the  charges  to  be  relied  on,  though  it  will  not  compel  him  to  state  the 
specific  acts  to  be  proved,  and  the  time  and  place  at  which  they  are  alleged  to 
have  occurred.  R.  v.  Hamilton.  7  C.  &  P.  448;  Wh.  Cr.  L.' 8th  ed.  §  138G. 
See  infra,  615,  where  tlie  indictment  and  proceedings  in  the  latter  case  are 
given.  See,  also,  infra  (Gila),  for  a  form  of  an  unexecuted  conspiracy  to  cheat, 
sustained  by  the  court  of  criminal  appeal.  For  more  recent  cases,  see  AVh.  Cr. 
L.  8th  ed.  §  1348. 

In  this  country,  the  sufficiency  of  the  form  sustained  in  R.  v.  Gill  has  been 
greatly  discussed.  For  many  years,  no  doubt  was  entertained  as  to  its  correct- 
ness (see  cases  cited  Wh.  Cr.  L.  8th  ed.  §  1348).  In  several  states  it  contimies 
now  to  be  considered  as  abundantly  adefjuate  to  sustain  a  conviction  on  a  motion 
in  arrest  of  pidgment.  State  v.  Buchanan,  2  Har  and  J.  317  ;  State  r.  Devit, 
2  Hill,  S.  C.  R.  282;  State  i-.  Bartlett,  30  Maine,  132;  Wh.  Cr.  L.  8th  ed. 
§  134s.  Some  years  ago,  however,  it  was  thought  to  be  shaken  by  cases  in 
Pennsylvania  and  ]\Iassaciuisetts,  which  will  be  now  considered. 

In  Com.  V.  Hartniann,  5  Barr,  GO,  the  indictment  charged  the  defendants  with* 
conspiring  to  violate  that  section  of  the  act  of  l!S42,  abolishing  imprisonment  for 
debt,  which  made  it  a  misdemeanor  for  a  debtor  to  secrete  his  ])r<)perty  witli  in- 
tent to  defraud  his  creditors.  How  far  the  indictment  shrank  behnv  the  statu- 
tory standard,  will  be  presently  examined.  Our  first  in(iuiry  is  whetlier  there 
was  iinvthing  in  the  reasoning  of  the  court  which  would  divert  the  ap])lication  of 
the  Kngiish  doctrine  to  our  own  practice.  After  noticing  the  inadeijuacy  of  this 
indictment  to  sustain  a  conviction  for  the  statutory  offence,  independent  of  the 
consfiiracy,  Gibson,  C.  J.,  said  :  "  Now,  though  it  may  not  be  necessary  in  an 
imlietment  for  conspiracy  so  minutely  to  describe  the  unlawful  act  where  it  has 
a  specific  name,  which  indicates  its  criminality,  yet  where  the  conspiracy  has 
been  to  do  an  act  i)rohibited  by  statute,  the  ol>ject  which  makes  it  unlawful  can 
be  descrilK'<l  only  by  its  ))articular  features,  and,  without  doing  so,  it  cannot  l)e 
shown  that  the  confederates  luui  an  unlawful  ]>urpose.  It  may  be  said  that  tiie 
form  of  a  criminal  purpf)se,  metiitated  but  not  put  in  act,  can  seldom  be  described  ; 
but  it  can  l)e  as  readily  laid  as  j)roved."  It  is  true,  that  in  a  preceiling  ])assage 
exce])tion  was  taken  to  tlie  omission  of  the  indictment  to  describe  tlie  phice  where 
the  secrete<l  goods  wen;  ke])t,  or  tiie  j)erson  wlio  had  them  in  custody,  or  the  time 
and  place  of"  the  transaction,  and  it  was  urgei!  that,  as  a  conspiracy  to  secrete 
gooils  abroad,  having  for  its  object  no  infraction  of  the  laws  of  Pennsylvania, 
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would  not  be  criminal  in  Pennsylvania,  such  an  hypothesis  should  he  distinctly 
excluded  by  the  record.  But  it  will  be  no  diHicult  matter  to  frame  a  count  for  a 
consj)iracy  in  such  a  way  as  to  meet  these  difliculties,  without  essentially  varying 
from  the  precedent  in  R.  v.  Gill.  By  charging  that  the  defendants  conspired 
"by  divers  false  pretences  and  indirect  means,  which,  not  being  perfectly  ma- 
tured, the  jurors  aforesaid  cannot  set  out  in  detail,  then  and  there  to  cheat  and 
deiraud  the  said  A.  B.  of  his  goods,"  etc.,  describing  them  as  exactly  as  possible, 
it  is  submitted  that  the  technical  obstacles  arising  from  Com.  r.  Hartmann  may 
be  surmounted.  Certainly,  when  the  exceeding  liberality  of  ])lcading  is  con- 
sidered, which  was  recognized  bv  the  supreme  court  in  Com.  v.  Kljcrle,  .3  S.  & 
R.  9;  Com.  i\  M'Kisson,  8  S.  &  R.  420;  Com.  c.  (iiUespie,  7  S.  &  R.  4C9  ; 
Com.  V.  Collins,  3  S.  &  R.  22(i ;  iufra,  G12;  Com.  ?-.  Clary,  4  Barr,  210;  Com. 
V.  MifHin,  f)  W.  &  S.  4G1 — cases  which  will  be  examined  more  fully  under  tlieir 
appropriate  heads — the  precedent  given  in  R.  r.  (Jill,  with  the  (pialifications 
which  have  been  just  noticed,  must  be  treated  as  of  as  yet  unimpaired  vididity 
in  Pennsylvania.  This,  in  fact,  was  subsequently  judicially  deciiled.  Rhoades 
V.  Com.,  15  Penn.  St.  272;  Clary  v.  Com.,  4  Barr,  210;  Twitchell  i\  Com.,  9 
Barr,  211  ;  Hazen  v.  Com.,  23  Penn.  St.  355;  Com.  v.  McGowan,  2  Pars.  341. 
In  1854,  on  a  conviction  for  a  conspiracy  to  "solicit,  induce,  and  ])rocure" 
the  officers  of  a  particidar  bank  to  "violate  and  disobey  the  48th  and  40th  sec- 
tions of  the  act  of  IGth  of  April,  1850,"  prohibiting  the  circulation  of  i'oreign 
notes  under  §5,  the  supreme  court  declared  the  conviction  good,  and  that  it  was 
not  necessary  for  the  indictment  to  do  more  than  aver  a  conspiracy  for  this  pur- 
pose, without  setting  forth  the  means  or  overt  act.  "  In  an  indictment  for  a 
conspiracy  to  do  an  act  prohibited  by  the  common  law,"  said  Lewis,  C.  J., 
"where  the  act  has  a  specific  name  which  indicates  it,  it  is  not  necessary  to 
describe  it  minutely.  But  it  has  been  thought  that  where  the  object  of  the  con- 
spiracy is  merely  forbidden  by  the  statute,  it  can  be  described  only  by  its  par- 
ticular features.  Com.  v.  Hartmann,  Lewis,  U.  S.  Crim.  Law,  223,  5  Barr,  63. 
But  even  in  offences  of  this  character,  it  has  never  been  held  necessary  to  set 
forth  the  unlawful  object  with  the  precision  required  in  an  indictment  for  perpe- 
trating it."  Hazen  r.  Com.,  23  Barr,  3G2.  See,  generally,  Wh.  Cr.  L.  8th  ed. 
§  1348,  and  i-ulings  cite<l  infra,  pp.  117-120. 

In  Massachusetts,  an  indictment  charging  merely  a  conspiracy  to  "cheat  and 
defraud,"  without  averring  any  means  to  effect  the  purposes,  such  as  would  show 
the  object  to  be  illegal,  is  bad.  The  law  in  that  state  now  is,  that  it  is  necessary 
to  aver  in  what  the  conspiracy  to  cheat  and  defraud  consists.  Com.  v.  Eastman, 
1  Cush.  191;  Com.  v.  Shedd,  7  Cush.  515;  Com.  v.  Prius,  9  Gray,  127.  This 
rule  is  followed  in  i\Liine  and  New  Hampshire ;  State  v.  Mayberry,  48  Me.  216  ; 
State  V.  Parker,  43  N.  H.  83.  To  the  same  effect  are  State  v.  Jones,  13  Iowa, 
269,  and  State  v.  Reach,  40  Vt.  113  ;  Isaacs  v.  State,  48  Miss.  234.  In  Maryland 
(State  V.  Buchanan,  2  Har.  &  J.,  317,  infra,  318  ;  State  v.  Bloomer,  48  jMd."321), 
and  in  Soutii  Carolina  (State  r.  Dewitt,  2  Hill,  282),  the  reasoning  of  R.  v.  Gill  Is 
virtually  recognized.  From  the  action  of  the  supreme  court  of  New  Jersey  (in  State 
V.  Rickey,  4  Halst.  293),  a  contrary  doctrine,  it  is  true,  is  sometimes  attempted  to 
be  drawn  ;  but  it  will  aj)pear,  first,  that  in  State  v.  Rickey  the  indictment  was 
constructed  on  a  different  principle  from  that  in  R.  v.  Gill ;  and  secondly,  that 
the  reasoning  of  the  court  in  State  v.  Rickey  rested  principally  on  the  assump- 
tion that  the  revised  statutes  of  New  Jei-sey  limited  conspiracies  to  the  single  act 
of  getting  an  innocent  man  indicted  by  malice  and  false  evidence.  The  indict- 
ment charged  that  the  defendants  conspired  "to  obtain  large  sums  of  nujuey  and 
bank  bills,  the  property  of  the  president,  directors,  and  company  of  the  State 
Bank  at  Trenton,  by  means  of  the  several  checks  and  drafts  of  the  said"  defend- 
ants "respectively,  to  be  drawn  on  the  cashier  of  the  said  the  president,  direc- 
tors, and  company  of  the  State  Bank  at  Trenton,  when  they,  the  said"  defend- 
ants "had  no  funds  in  said  bank  for  the  payment  of  the  said  checks  and  drafts." 
Overt  acts  followed,  none  of  them  showing  a  specific  misdemeanor;  and,  with  so 
lax  a  statement  of  the  cause  of  prosecution,  thei-e  is  no  ground  for  surprise  that  the 
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court  thought  proper  to  quash  the  indictment,  even  had  the  statutory  objection  not 
obtained.  There  is  no  averment  that  the  defendants  kiietc  tliey  had  no  funds  in 
the  bank  ;  there  is  no  averment  tliat  they  were  to  have  no  funds  ready  at  the  time 
the  checks  were  presented.  The  indictment  was  to  be  treated  in  the  same  way  as 
if  it  liad  charged  tlie  defendants  with  an  attempt  to  "  defraud"  an  individual  by 
drawing  bills  on  him  when  they  had  no  funds  in  his  hands.  To  make  the  olfence 
a  misdemeanor,  it  would  be  necessary  to  introduce  averments  sliowing  that  by 
some  fraudulent  means  the  bank  was  to  be  induced  to  belit've  that  the  defendants 
really  /kuI  funds  in  its  custody.  Now  it  is  plain,  that  unless  the  drawing  checks 
on  a  bank  where  the  drawer  has  no  funds,  is  made  penal  by  statute  in  New  Jer- 
sey, the  indictment  in  State  v.  Rickey  was  too  broad.  It  showed  a  conspiracy  to 
effect  an  object  neither  ^^er  se  indictable,  nor  a  misdemeanor  at  common  law.  If 
such  had  been  the  case  the  indictment,  on  the  ruling  of  II.  v.  Gill,  would  have 
been  good.  The  same  reasoning  may  l)e  applied  to  Lambert  v.  People  (7  Cowen, 
167;  9  Cowen,  578),  where  the  indictment  was  even  more  general,  it  merely 
charging  the  defendants  with  conspiring  '■'■  lornngfuUji,  inJHrioiisI;/,  and  un- 
justly, by  wrongful  and  indirect  means,  to  cheat  and  defraud"  the  prosecutors 
"  of  their  goods  and  chattels  and  effects,"  etc.  This  is  certainly  loose  pleading, 
but,  bad  as  it  was,  it  was  sustained  in  the  supreme  court,  and  the  judgment  on  it 
only  reversed  in  the  court  of  errors,  after  a  vigorous  struggle,  by  a  niajority  of 
one.  As  following  the  latter  ruling  may  be  cited  People  v.  Brady,  56  N.  Y.  183. 
In  this  case,  Andrews,  J.,  said:  "It"  (tlie  reversal  in  the  court  of  errors)  "has 
not  been  overruled  in  tliis  state ;  and  the  legislature  has  since  adopted  this  prin- 
ciple of  the  case  in  defining  the  oflTence  of  conspiracy." 

An  examination  of  the  American  as  avcU  as  the  English  cases,  in  conclusion, 
goes  to  establish  the  doctrine  of  R.  u.  (iill,  that,  in  a  jurisdiction  where  a  statute 
of  false  pretences  exists,  and  there  is  no  statutory  definition  of  conspiracy,  it  is 
enough  to  charge  the  defendants  with  cons])iring,  "  by  divers  false  pretences" 
(stating  them  as  far  as  possible,  and  if  impossible  excusing  on  tiie  ground  that 
they  were  at  the  time  of  presentment  unknown),  to  obtain  the  i)rosecutor's  goods. 
People  V.  Clark,  10  Mich.  310.  Wh.  Cr.  L.  8th  ed.  §  1348,  where  the  cas^^s  are 
examined  in  detail.  But  to  charge  a  mere  conspii-acy  to  "cheat  and  defraud," 
and  no  further,  is  in  most  jurisdictions  defective.  State  v.  IMayberry,  48  Me. 
219:  State  v.  Parker,  14  N.  H.  83;  Com.  u.  P^astman,  1  Cush.'l91;  State  v. 
Jones,  13  Iowa,  269. 

That  an  indictment  will  not  lie  for  a  conspiracy  to  commit  a  civil  trespass,  see 
AVh.  Cr.  L.  8th  ed.  §  1350. 

(2)   Conspiracies  to  violate  the  lottery  latrs. 

The  only  cases  in  the  books  of  conspiracies  of  this  class  arise  in  Pennsylvania, 
and  were  produced  by  the  rigor  with  whicli  the  courts  in  tliat  State  applied  tiie 
doctrine  of  variance  to  tiie  setting  out  of  lottery  tickets.  Wlu'n  the  intentional 
couiplexity  of  lotti-ry  tickets  is  takeu  into  consideration,  it  is  no  wonder  tliat  the 
plc.'idcr,  uiuK-r  the  pressure  of  a  rule  wliirh  held  "  B:irriir'  for  "  Burrall"  to  be 
a  fatal  variance  in  the  setting  fortii  of  the  ticket,  siiould  insure  beforehand  against 
any  vices  in  tlie  statutory  count  by  adding  to  it  a  count  tor  conspiracy.  This 
dt'vicc  was  countenanced  by  the  siipreiiu-  court  in  Com.  r.  (iillespie,  7  S.  &  R. 
469,  a  case  virtually  resting  on  the  autliority  of  R.  r.  (iill,  discussed  in  the  pre- 
viou.s  paragrapii,  an<l  reaffirmed  in  Ilazen  r.  Com.,  23  Peiin.  St.  3(!4  ;  see  infra, 
C24.  See  Wli.  Cr.  L.  8tii  ed.  J5  1352.  Tlie  defendants  in  Com.  v.  (iilltspie  were 
charged,  in  eight  out  of  nine  counts,  with  the  statutory  offences  of  selling  lottery 
tickets,  offi-riiig  them  for  sale,  and  advertising  them — some  of  the  counts  setting 
out  tickets  in  full,  others  merely  charging  the  sale  of  "a  lottery  ticket,"  etc.,  in 
the  language  of  the  act.  The  first  count  was  for  a  consjiir.-icy  to  "  sell  and  expose 
to  sale,  and  cause  and  [irocure  to  be  sold  and  exposed  to  sale,  a  lottery  ticket  and 
tickets,  in  a  lottery  not  authorized  by  the  laws  of  t\u'  conimonwealth  ;"  therein 
j)recisely  lollowing  the  statute.  On  motion  for  new  trial,  and  in  arrest  of  jmlg- 
nient,  the  court  held  :  1.  That  the  counts,  stating  the  offence  in  the  words  of  the 
statute,  without  setting  forth  the  ticket,  were  bad  from  want  of  sufficient  jiarticu- 
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larity  ;  2.  That  there  must  be  a  new  trial  on  the  count  setting  fortli  the  ticket, 
in  consequence  of  a  variance  between  the  ticket  and  the  indictment ;  but,  3.  Tliat 
the  conspiracy  count  was  enough  to  sustain  a  conviction  at  common  hiw.  This 
was  in  1822;  and  in  1«27,  on  a  conviction  on  an  indictment  containing  both  classes 
of  counts,  one  defendant,  in  the  cons])iracy  counts,  being  charged  with  conspiring 
with  others  to  tlie  grand  jury  unknown,  tlie  court  inflicted  the  statutory  punish- 
ment, being  a  fine  to  the  Union  Canal  Company  on  the  statutory  counts,  and  a 
fine  at  common  law  on  the  conspiracy  counts.  Com.  v.  Sylvester,  6  Penn.  L.  J. 
2JS'?  ;  Bright.  K.  334;  4  Clark  I'enn.L.  J.  K.  31.  Two  points  may  be  extracted 
from  these  cases:  1.  That  though,  under  the  lottery  statute  in  force  at  the  time, 
the  indictment  must  go  inside  of  the  words  of  the  statute,  and  set  out  the  tenor  of 
the  ticket,  yet,  for  a  conspiracy  to  eil'ect  the  sale  of  such  a  ticket,  it  is  enough  to 
j)ursue  the  statute  alone,  without  the  specification  of  detail;  2.  That  tlie  conspi- 
racy, when  properly  ])leaded,  will  be  [)unished  as  a  common  law  olleni-e,  inde- 
pendent of  the  statutory  penalty.  The  first  point  is  abundantly  illustrated  in 
the  argument  of  Duncan,  J .  After  showing  that  to  transcribe  the  language  of  the 
act  was  not  the  proper  way  to  frame  a  count  for  the  consummated  misdemeanor, 
he  proceeded  to  recognize  the  distinction  indicated  by  Lord  Mansfield,  in  K.  i'. 
Eccles,  between  a  consj)iracy  to  commit  an  oflence,  and  its  actual  commission. 
"  But  the  same  reason  does  not  apply  to  the  first  count,  for  the  conspiracy  itself 
is  the  crime.  It  is  different  from  an  indictment  for  stealing,  or  action  for  trespass, 
where  the  offence  consists  of  an  act  done,  which  it  is  clearly  within  the  power  of 
the  prosecutor  to  lay  with  certainty.  The  conspiracy  here  was,  to  sell  prohibited 
lottery  tickets,  any  that  he  could  sell,  not  of  any  particular  lottery,  but  of  all. 
The  conspiracy  was  the  gravmnen^  the  cjist  of  the  ofience."  7  S.  &  R.  476.  The 
second  point  is  established  by  the  fact  that  though,  at  the  time  the  cases  in  ques- 
tion were  determined,  the  statutory  punishment  on  the  sale  of  lottery  tickets  was 
a  Jine  to  the  Union  Canal  Conqmnij,  the  sentence  imposed  on  the  conspii'acy 
counts  was  a  line  at  common  law  to  the  state.  This  position,  however,  may  be 
considered  as  qualified,  in  Peimsylvania,  by  Com.  v.  Hartmann,  5  Barr,  60,  by 
which  it  is  determined  that  a  conspiracy  to  commit  a  statutory  offence  is  never  to 
be  punished  more  heavily  than  the  offence  itself.  See  fully  Wh.  Cr.  L.  8th  ed. 
§1352. 

(3)  Consjnracies  to  violate  the  laws  which  make  it  penal  in  a  creditor  to  secrete 
his  f/onds  with  intent  to  defraud  his  creditors. 

The  26th  section  of  the  New  York  act  "abolishing  imprisonment  for  debt," 
Sessions  Laws  of  1831,  p.  402,  provides  that  "any  person  who  shall  remove  any 
of  his  property  out  of  any  county,  with  intent  to  prevent  the  same  from  being 
levied  on  by  any  execution,  or  who  shall  secrete,  assign,  convey,  or  otherwise 
dispose  of  any  of  his  j)roperty  with  intent  to  defraud  any  creditor,  or  to  prevent 
such  property  being  made  liable  for  the  pajment  of  his  debts,  and  any  person 
who  shall  receive  such  property  with  such  intent,"  etc.,  "  shall,  on  conviction,  be 
deemed  guilty  of  a  misdenn.'anor."  This  section,  so  far  as  it  goes,  was  literally 
transcribed  and  enacted  by  the  legislature  of  Pennsylvania  in  the  act  of  12th  of 
July,  1842,  section  20,  but  not  until  it  had  received,  so  far  as  the  pleading  part 
is  concerned,  a  definite  construction  by  New  York  courts  in  the  case  of  People 
V.  Underwood,  16  Wend.  546.  That  case  (which  is  given  in  substance,  sujira, 
507)  sanctioned  the  form  of  indictment  previously  in  use,  which  has  been  placed 
in  the  text.  lb.  In  New  York,  therefore,  an  indictment  for  a  conspiracy  to 
violate  the  provisions  of  this  act  would  be  good  which  follows  the  language  of 
the  precedent  given,  ante,  229.  In  Pennsylvania,  under  Com.  v.  Hartmann, 
5  Barr,  60,  which  has  been  already  noticed,  the  same  particularity  is  required, 
it  being  held  that  an  indictment  charging  the  defendant  with  "removing  and 
secreting  divers  goods  and  merchandises  of  the  value  of  $5000,  the  description, 
quantity,  and  quality  of  the  said  merchandises  being  yet  unknown,"  is  bad. 
"Neither  time,  place,  nor  circumstances,"  said  the  chief  justice,  "are  given, 
and  the  goods  are  not  attempted  to  be  described  by  the  place  where  they  were 
kept  or  by  the  person  who  had  them  in  custody.     They  may  even  not  have  been 
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in  the  state,  and  a  conspiracj'  to  secrete  them  abroad,  hai'ing  for  its  object  no 
infraction  of  our  laws,  -would  not  be  criminal  at  home.  It  is  not  aven-ed  even 
that  the  defendants  had  any  merchandise  at  all,  here  or  elsewhere  ;  and,  unless 
they  had  it.  a  conspiracy  to  conceal  it  would  have  been  a  conspiracy  to  do  what 
was'  impossible.  It  niight  be  inferred,  from  the  motive  imputed,  that  they  had 
it;  but  Hawkins  says  (b.  2,  s.  35,  c.  60)  that  '  in  an  indictment  nothing  mate- 
rial shall  be  taken  by  intendment  or  implication.'  Nor  are  all  the  creditors 
named  whom  the  defendants  are  charged  with  having  conspired  to  defraud.  The 
prosecutors  are  named,  '  with  divers  other  persons'  not  named ;  but,  unless  the 
additional  clause  were  rejected  as  surplusage  at  the  trial,  the  accused  would  be 
called  upon  to  defend  themselves  in  the  dark." 

(4)  Coiispiracics  to  commit  breaches  of  the  peace. 

An  indictment  for  this  character  will  be  found  in  the  text,  and  within  the  same 
general  class  mav  be  regarded  cases  which  will  be  subsequently  considei-^d  in  an- 
other relation,  viz.,  conspiracies  to  hiss  an  actor  from  the  stage  (Macklin's  case, 
noticed  in  Clifford  v.  Brandon,  2  Campb.  369)  ;  and  to  prevent  by  violent  means 
the  introduction  of  the  English  language  into  a  chui-ch.  Com.  v.  Eberle,  3  S. 
&  K.  9.     See  Wh.  Cr.  L.  8th  ed.  §  1353,  where  the  above  cases  are  discussed. 

(5)  Conspiracies  to  produce  ahortion. 

Counts  falling  under  this  head,  which  were  sustained  by  the  supreme  court  of 
Pennsylvania,  in  Com.  v.  Demain,  6  Pa.  L.  J.,  Bright's  R.  44,  infra,  629,  will 
ajipcai-  in  the  text.  In  consequence  of  the  immorality  of  the  overt  act,  which 
would  make  a  conspiracy  to  commit  it  in  any  of  its  phases  indictable,  it  is  unne- 
cessarv  to  aver  specifically  in  what  stage  of  pregnancy  was  the  mother,  or  what 
were  the  instruments  to  be  used.  It  is  hard,  also,  to  conceive  of  a  conspiracy  to 
commit  an  aboi'tion  that  would  not  involve  as  a  contingency  a  conspiracy  to  com- 
mit a  statutory  ofience.  If  the  conspiracy  was  unexecuted,  it  would  be  better, 
on  a  j)rinciple  which  will  be  discussed  more  fully  hereafter,  for  the  gi-and  jury  to 
aver  that  they  are  unable  to  set  out  the  particulars  of  the  plan,  because  it  was 
never  carried  into  execution.     See  Wh.  Cr.  L.  8th  ed.  §  1364. 

(6)  Conspiracies  to  publish  for (jed  notes. 

An  indictment  for  a  conspiracy  of  this  nature  was  sustained  in  Clary  v.  Com., 
4  Barr,  210,  and  will  appear  hereafter  in  the  text.  S.  P.  Com.  r.  I\Ic(iowan,  2 
Parsons,  34.  Such  an  indictment  on  the  authority  of  this  case  is  good  Avhere  the 
bank  is  foreign  and  no  overt  act  is  stated.     See  Wh.  Cr.  L.  8th  ed.  §  1357. 

(7)  Seditious  conspiracies. 

This  branch  of  conspiracies  will  be  fully  examined  under  the  head  of  treason 
and  sedition.     See  Wh.  Cr.  L.  8th  ed.  §  1356. 

In  O'Connell's  case,  a  count  charging  in  substance  a  conspiracy  "to  cause  and 
procure  divers  subjects  to  meet  together  in  large  numbers,  for  the  unlawful  and 
seditious  j)urpose  of  obtaining,  by  means  of  the  exhibition  and  demonstration  of 
great  ])hysical  force  at  such  meetings,  changes  in  the  government,  laws,  and  con- 
stitution of  this  realm,"  was  held  by  all  the  judges  not  to  show  with  sufficient 
certainty  the  object  of  the  defendants  to  be  illegal.  II.  v.  O'Connell,  11  CI.  & 
Fin.  15  ;   9  Jurist.  30. 

II.  Conspiracies  to  malce  rise  of  means  themselres  the  subject  of  indictment, 
to  effect  an  indifferent  object.     See  Wh.  Cr.  L.  8th  ed.  i^  1358. 

'J'liis  class  is  here  separately  mentioned  because  it  has  usually  been  placed  under 
n  distinct  head  by  text  writers,  though  on  princi])le  it  is  dillicult  to  distinguish  it 
from  cases  where  an  offence  conspired  to  be  committed  is  the  direct  and  imme- 
diate oljject  of  the  conspiracy.  In  the  latter  case  the  defendants  conspire  to 
commit  an  indictable  offence  for  the  sake  of  itself,  in  the  former  they  conspire  to 
connnit  it  for  the  sake  of  sonie  other  ol)ject;  but  where  the  cases  usually  put 
under  the  first  head  are  analyzed,  tlicy  will  l)e found,  many  of  them,  to  fall  umh'r 
the  second.  Thus  in  conspiracies  to  procure  the  marriage  of  a  young  woman  by 
false  ])ersonation,  to  jjrocure  an  appointment  l)y  cf)rrnpti()u,  to  make  a  cliaiige  in 
government  by  seditious  niean.s,  tlie  en<l  may  not  l)e  criminal,  yet,  as  the  means 
are  criminal,  tiie  conspiracy  is  to  commit  a  crime.     Jt  is  enough  to  say,  therefore, 
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that  as  tlie  conspiracy  rests  in  each  case  on  tiic  aUoged  indictability  of  the  con- 
stituent criminal  offence,  such  oflence  must  in  every  instance  be  specifically  de- 
signated. See  1  Leach,  38;  3  Burr.  439;  1  Wils.'  41  ;  8  Mod.  321,  and  cases 
cited  Wh.  Cr.  L.  8th  ed.  §  13.-)8. 

III.  Conspiracies  to  do  an  act,  the  comniissinn  of  rvhich  by  an  indindual  is 
not  indictable,  but  the  commission  of  which  bij  two  or  more  in  pursuance  of  a 
previous  combination,  is  calculated — 

1st.  To  defraud  an  individual  by  fraudulent  and  indirect  devices.  Indict- 
ability in  such  cases  is  based  on  the  means  constituting  a  common  law  cheat. 
Wh.  Cr.  L.  8th  ed.  §  1347. 

2d.  To  commit  an  immoral  act,  such,  for  instance,  as  the  seduction  of  a 
young  tvoman.  In  such  cases,  indictability  is  based  on  the  fact  that  the  con- 
sj)iracy  if  executed  would  involve  contingently  a  criminal  act.  Wh.  Cr.  L.  8th 
ed.  §  13G3  ;   infra,  651,  6r)2,  653,  etc. 

3d.  To  prejudice  the  public  or  the  government  generally,  as,  for  instance,  by 
unduly  elevating  or  depressing  the  prices  of  wages,  of  toll,  or  of  any  mer- 
chantable commodity,  or  by  defrauding  the  revenue.  Infra,  657,  etc.  ;  Wh. 
Cr.  L.  8th  ed.  §  1366. 

4th.  To  falsely  accuse  another  of  crime,  or  use  other  improper  means  to 
injure  his  rejiutation,  or  extort  money  from  him.     Wh.  Cr.  L.  8th  ed.  §  1376. 

5th.  To  impoverish  another  in  his  trade  or  profession.  Infra,  659,  etc.  ; 
Wh.  Cr.  L.  8th  ed.  §  1371  et  seq. 

6th.   To  pervert  the  course  of  justice.     AVh.  Cr.  L.  8th  ed.  §  1380. 

Indictments  falling  under  each  of  these  heads  will  be  found  in  the  text,  and 
the  authorities  arising  under  them  will  be  presently  examined.  There  are,  how- 
ever, one  or  two  general  principles,  extracted  from  the  authorities,  which  it  is 
desirable  to  consider  in  advance. 

1.  AVhere  the  conspiracy  is  executed,  it  is  better  that  the  facts  should  be  stated 
specially,  so  that  not  only  will  the  record  present  a  graduated  case  for  the  sen- 
tence of  the  court,  but  the  case,  when  it  goes  to  the  jury,  will  not  be  open  to  the 
objection  that  where  the  grand  jury  had  it  in  their  power  from  the  examination 
of  the  witnesses  for  the  prosecution  to  find  specially  the  agency  through  which 
the  conspirators  were  to  work,  they  confined  themselves  to  a  general  finding  of 
an  unexecuted  conspiracy.  It  is  not  pretended  that  any  of  the  cases  go  so  far 
as  to  prescribe  this  doctrine,  nor  is  it  denied  that  very  frequently,  especially  in 
the  earlier  cases,  the  courts  sustained  counts  for  unexecuted  conspiracies  {e.g., 
as  in  cases  of  conspiracies  "to  cheat"),  where  on  the  trial  it  turned  up  that  the 
supposed  naked  conspiracy  had  been  fully  executed,  and  had  resolved  itself  into 
an  independent  misdemeanor.  But  not  only  is  it  proper,  as  will  presently 
appear,  that  the  defendant  should  receive  all  practicable  notice  of  the  offence  to 
be  actually  tried,  but  it  may  be  argued  with  much  force  that  between  an  attempt 
or  a  conspiracy  to  commit  an  offence,  and  the  offence  itself,  there  may  be  a 
variance.  Hence  it  is  more  prudent  for  the  pleader,  when  he  has  before  him  a 
case  of  consummated  conspiracy  to  commit  an  offence  not  per  se  indictable,  to 
set  forth  the  facts  specially.  This  is  fully  done  in  some  of  the  precedents  in  the 
text,  especially  in  tiie  cases  arising  under  the  Bank  of  the  United  States'  prose- 
cutions in  Baltimore.     See  inj'ra,  618. 

2.  AVhere  the  conspiracy  is  unexecuted,  and  nothing  more  is  likely  to  appear 
in  evidence  than  a  mere  undigested  confederacy  on  the  part  of  the  defendants  to 
do  the  particular  act,  it  is  better  to  explain  the  fact  of  the  non-setting  out  of  the 
features  of  the  offence,  by  stating  that  it  never  was  consummated,  and  that 
thereby  the  jury  were  uninformed  of  its  particular  character.  Thus,  for 
instance,  after  considering  the  cases  which  will  presently  be  examined,  as  well 
as  those  which  have  already  been  cited,  no  one  can  doubt  that  a  conspiracy  to 
cheat  A.  B.,  or  to  cheat  the  citizens  of  the  state  or  city,  is  indictable,  notwith- 
standing there  is  nothing  disclosed  on  the  part  of  the  conspirators  by  which  the 
particular  agency  through  which  they  were  to  operate  can  be  definitely  pleaded. 
But  in   R.   V.   King   (7   A.  &   E.  807),   Tindal,  C.  J.,  pointedly   intimates  that 
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■where  the  prosecutor  is  shown  to  have  had  it  in  his  po-wer  to  describe  any  of  the 
objects  ot'  the  conspiracy,  a  faikire  to  do  so  is  a  sensible  defect ;  and  the  leaning 
of  his  reasoning  is  to  the  position  that  where  a  material  gap  exists,  the  pleader 
should  aver  specially  the  reasons  why  the  description  of  the  oifence  is  not  com- 
plete. That  this  course  is  pursued  in  indictments  for  forgery,  where  the  grand 
jury  are  unable  to  describe  the  exact  terms  of  the  forged  instrument  from  the  fact 
of  its  loss  or  destruction,  is  shown  in  AVh.  Cr.  Fl.  &  Pr.  §§  156-175,  and  the 
same  reasoning  applies  to  the  present  case  with  equal  exactness.  At  all  events, 
it  would  seem  more  prudent  in  cases  of  unexecuted  conspiracy,  where  the  object 
is  a  thing  not  per  se  indictable,  to  excuse  by  proper  averments  the  non-setting 
forth  of  the  ingredients  of  the  otl'ence.  And  whenever  the  court  deem  it  neces- 
sary, a  bill  of  j)articulars  will  be  ordered  which  will  supjdy  the  defendant  with 
the  facts  on  which  the  prosecution  rests  to  establish  the  general  oifence.  See  R. 
V.  Kenrick,  per  Ld.  Denman,  C.  J.,  infra,  611,  note,  and  cases  cited  in  Wh. 
Cr.  PI.  &  Pr.  §  187,  for  other  cases.     (See  for  form  of  same,  infra,  615,  note.) 

"The  several  rules,"  said  Shaw,  C.  J.,  in  Com.  r.  Hunt  (4  Mete.  125) 
"upon  the  subject,  seem  to  be  well  established,  to  wit,  that  the  unlawful  agree- 
ment constitutes  the  gist  of  the  otience.  and  therefore  that  it  is  not  necessary  to 
charge  the  execution  of  the  unlawful  agreement.  Com.  v.  Judd,  2  Mass.  337. 
And  when  such  an  execution  is  charged,  it  is  to  be  regarded  as  proof  of  the 
intent,  or  as  an  aggravation  of  the  criminality  of  the  unlawful  combination. 

"Another  rule  is  a  necessary  consequence  of  the  former,  which  is,  that  the 
crime  is  consummate  and  complete  by  the  fact  of  the  unlawful  combination,  and. 
therefore,  that  if  the  execution  of  the  unlaAvful  purjiose  is  averred,  it  is  by  way  of 
aggravation,  and  proof  ot  it  is  not  necessary  to  conviction  ;  and  therefore  the  jury 
may  find  the  consj)iracy,  and  negative  the  execution, and  it  will  be  a  good  conviction. 

"And  it  follows  as  another  necessary  legal  consecjuence,  from  the  same  princi- 
ple, that  the  indictment  must,  by  averring  the  unlawful  purpose  of  the  conspir- 
acy, or  the  unlawful  means  by  which  it  is  contemj)lated  and  agreed  to  accom- 
j)lish  a  lawful  purpose,  or  a  purpose  not  of  itself  criminally  ]iunishable,  set  out 
an  oU'ence  complete  in  itself  Avithout  the  aid  of  any  averment  of  illegal  acts  done 
in  pursuance  of  such  an  agreement ;  and  that  an  illegal  combination,  im])erfectly 
and  insufficiently  set  out  in  the  indictment,  will  not  be  aided  by  averments  of 
acts  done  in  jnn-suance  of  it. 

"  From  this  view  of  the  law  respecting  conspiracy,  we  think  it  an  offence  which 
especially  demands  the  application  of  that  wise  and  humane  ride  of  the  common 
law,  that  an  indictment  shall  state,  with  as  much  certainty  as  tlie  nature  of  the 
case  will  admit,  the  facts  which  constitute  the  crime  intended  to  be  charged. 
This  is  recjuired  to  enable  the  defendant  to  meet  the  charge  and  prepare  for  his 
defence,  and,  in  case  oi"  ac(juittal  or  conviction,  to  show  by  the  record  the  iden- 
tity of  the  charge,  so  that  he  may  not  be  indicted  a  second  time  for  the  same 
offience.  It  is  also  necessary,  in  order  that  a  person  charged  by  the  grand  jury 
for  one  offence  may  not  substantially  be  convicted  on  his  trial  of  anotlier.  This 
fundamental  rule  is  confirmed  by  the  declaration  of  rights,  which  declares  that 
no  subject  shall  be  held  to  answer  for  any  crime  or  ofVence  until  the  same  is  fully 
and  j)lainly,  substantially  and  formally  described  to  him. 

"  Prom  these  views  of  the  rules  of  criminal  pleadings,  it  a])pears  to  us  to  fol- 
low, as  a  necessa7-y  legal  conclusion,  that  when  tlie  criminality  of  a  cons])iracv 
consists  in  an  unlawful  agreement  of  two  or  more  ])ersons  to  compass  or  promote 
some  criminal  or  illegal  pur])ose,  that  purpose  must  be  fully  and  clearly  statecl 
in  th(r  indictnu-nt ;  and  if  tiie  criminality  of  the  offence,  which  is  intended  to  be 
charged,  consists  in  the  agi-eement  to  compass  or  ])roinote  some  ])ur])Ose,  not  of 
itself  criminal  f)r  unlawful,  by  the  use  of  fiand,  force,  falselinod,  or  other  criminal 
or  unlawful  means,  such  intended  use  of  fraud,  force,  falsehood,  or  other  criminal 
or  unlawful  means  must  be  set  out  in  the  indictment.  Such,  we  think,  is,  on 
the  whole,  the  result  of  the  Knglisii  authorities,  although  they  are  not  (juitc  uni- 
form. 1  East,  P.  C.  461  ;  1  Stark,  C.  P.  1  (2d  ed.),  156;  opinion  of  Spencer, 
senator,  i)  Cow.  586  el  se(/. 
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"  In  the  case  of  a  conspiracy  to  induce  a  j)erson  to  marry  a  i>atiper,  in  order 
to  chancre  tlu;  burden  ot"  lier  sup])ort  from  one  parisli  to  another,  it  was  lield  by 
BuUer,  J.,  tliat  as  the  marriage  itself  was  not  nnhiwt"ul,  sonur  vioh^nce,  fraud,  or 
ialsehood,  or  some  artful  or  sinister  contrivance  must  be  averred,  as  the  means 
intended  to  be  employed  to  elfect  the  marria^je,  in  order  to  make  the  agreenient 
indictable  as  a  consj)iracy.  Kex  v.  Fowler,  2  Russ.  on  Crimes  (1st  eil.)  1^12; 
S.  C,  1  East  P.  C.  4(;i. 

"  Perhaps  the  cases  of  The  Kinfr  r.  Eccles  '8  Doujjl.  337),  and  The  King  o.  Gill 
(2  B.  &  Al.  204),  cited  and  relied  on  as  having  a  contrary  tendency,  may  be  re- 
conciled Avith  the  current  of  cases,  and  the  principle  on  which  they  are  founded, 
by  the  fact,  that  the  court  did  consider  that  tlie  indictment  set  forth  a  criminal, 
or  at  least  an  unlawi'ul  ])urpose,  and  so  rendered  it  unnecessary  to  set  forth  the 
means,  because  a  confederacy  to  accomplish  such  purpose,  by  any  means,  must 
be  considered  an  indictable  conspirac}',  and  so  the  averment  of  any  intentled 
means  was  not  necessary. 

"With  these  general  views  of  the  law,  it  becomes  necessary  to  consider  the 
circumstances  of  the  ])rescnt  case,  as  they  appear  from  the  indictment  itself,  and 
from  the  bill  of"  exceptions  filed  and  allowecl. 

"  One  of  the  exceptions,  though  not  the  first  in  the  order  of  time,  yet  by  far 
the  most  important,  was  this:  — 

"  The  counsel  for  the  defendants  contended  and  requested  the  court  to  instruct 
the  jury  that  the  indictment  did  not  set  forth  any  agreement  to  do  a  criminal 
act,  or  to  do  any  lawful  act  by  any  specified  criminal  means,  and  that  the  agree- 
ment therein  set  forth  did  not  constitute  a  conspiracy  bj'  any  law  of  this  com- 
monwealth. But  the  judge  refused  so  to  do,  and  instructed  the  jury  that  the 
indictment  did,  in  his  opinion,  describe  a  confederacy  among  the  defendants  to 
do  an  uidawful  act,  and  to  efiect  the  same  by  unlawful  means  ;  that  the  society 
organized  and  associated  for  the  purjtoses  described  in  the  indictment,  was  an 
unlawful  conspiracy  against  the  laws  of  this  commonwealth  ;  and  that  if  the  jury 
believed,  from  the  evidence  in  the  case,  that  the  defendants,  or  any  of  them,  had 
engaged  in  such  a  confederacy,  they  were  bound  to  find  such  of  them  guilty." 

In  Com.  V.  Barger,  Legal  Int.  July  2,  188'),  the  cjuestion  is  thus  satisfactorily 
and  philosophically  discussed  by  Hare,  P.  J.  :  "The  indictment  in  this  case 
alleges,  that  Charles  Barger  and  Charles  Hurtnagle  did  unlawfully,  fraudulently, 
and  nialiciously  combine,  confederate,  and  agree  together,  by  divers  unlawful, 
fraudulent,  and  malicious  means,  devices,  pretences,  and  representations,  to  cheat 
and  defraud,  and  obtain  from  one  Jacob  Sullivan,  one  horse  of  the  value  of  ."j  150, 
and  that  in  pursuance  of  the  said  fraudulent  conspiracy  and  agreement,  they,  the 
said  defendants,  did,  by  the  aforesaid  false  fraudulent  devices,  pretences,  and 
representations,  cheat  and  defraud,  and  obtain  from  the  said  Jacob  Sullivan,  a 
horse  of  the  value  of  ^150,  contrary  to  the  form  of  the  act  of  assembly  in  such 
case  made  and  provided. 

"  The  defendants  were  tried  and  convicted,  and  a  motion  is  now  made  in  arrest 
of  judgment  on  the  ground  that  the  indictment  is  uncertain,  and  does  not  set 
forth  the  alleged  ofience  with  sufficient  clearness.  Various  arguments  were  used 
in  support  of  this  position,  and  among  them  that  a  conspiracy  to  cheat  is  a  statu- 
tory offence,  and  must  be  so  described  in  pleading  as  to  show  that  it  comes  within 
the  statute  ;  and  that  where,  as  in  the  case  before  us,  the  indictment  avers  that 
the  alleged  conspiracy  was  carried  into  execution,  it  must  set  forth  the  means 
employed. 

"The  suViject,  though  apparently  simple,  is  complicated  by  distinctions  which 
have  their  foundation  in  good  sense,  and  must  not  be  confounded,  if  we  wish  to 
arrive  at  a  correct  judgment.  It  may  be  considered  under  the  following  heads  : 
1st.  Where  the  end  which  the  alleged  conspirators  have  in  view  is  criminal,  and 
punishable  as  such  at  common  law.  2d.  Where  it  is  innocent,  and  the  offence 
consists  in  an  agreement  to  accomplish  it  by  unlawful  means.  3d.  Where,  though 
not  criminal  at  common  law,  it  is  made  ])unisliable  by  statute.  4th.  \Vhere  the 
accused  are  charged  with  combining  to  effect  an  end,  which,  though  unlawful, 
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would  not  have  been  criminal  had  it  been  the  act  of  one — as  where  it  is  agreed 
that  A.  shall  tell  a  falsehood  with  intent  to  cheat,  and  B.  corroborate  it.  5th. 
Where  combining  to  effect  an  unlawful  purpose  has  been  made  punishable  by 
statute,  without  regard  to  the  means  employed,  if  they  are  such  as  tend  to  the 
accomplishment  of  the  end. 

"All  the  authorities  concur  that  where  the  offence  charged  is  an  agreement  to 
commit  a  crime,  it  is  not  necessary  to  set  forth  the  intended  means,  because  these 
may  be  known  only  to  the  guilty  parties,  and  may  vary  with  time,  or  as  oppor- 
tunity offers.  It  is  the  common  and  guilty  purpose  which  constitutes  the  crime, 
and  if  that  is  clearly  alleged  in  the  indictment,  and  established  to  the  satisfaction 
of  the  jury,  conviction  and  sentence  should  follow  in  due  course.  It  is  not  less 
clear  under  the  authorities  and  on  princii)le,  that  an  indictment  for  a  conspiracy 
to  effect  a  lawful  object  is  demurrable  unless  it  avers  that  the  parties  agreed  to 
use  some  unlawful  means,  which  must  be  described  with  certainty  as  being  the 
gist  of  the  offence.  The  (luestion  which  arises  under  the  third  head  is  more 
complicated,  but  seemingly  depends  on  whether  the  statute  makes  the  act  punish- 
able at  all  events,  or  only  when  it  is  accomplished  by  certain  means ;  for  in  the 
latter  case,  what  is  really  forbidden  is  the  means,  and  these  must  be  set  forth  in 
order  to  show  that  the  defendants  designed  to  violate  the  statute.  The  4th  head 
presents  the  following  question.  Is  a  joint  scheme  to  defraud  punishable  at 
common  law,  irrespective  of  the  means  by  wliich  the  parties  intend  to  carry  it 
into  effect  ?  It  is  no  doubt  true,  as  the  defendants  contend,  that  a  simple  lie, 
uncorroborated  by  a  device  or  false  token,  is  not  an  indictable  offence,  even  when 
it  is  used  as  an  instrument  of  injury  or  fraud  ;  but  the  case  is  obviously  different, 
where  two  or  more  persons  agree  to  unite  in  a  fraudulent  design,  whether  it  is  to 
be  carried  out  by  misrepi'esentations  in  which  both  combine,  or  by  some  more 
elaborate  contrivance.  The  better  opinion  would  seem  to  be  that  such  a  con- 
spiracy is  criminal  per  se,  and  if  so,  nothing  more  is  reijuisite  than  to  allege  and 
prove  that  it  exists. 

"  Whatever  may  be  thought  on  this  point  it  would  seem  plain  that  where  a 
statute  declares  that  it  shall  be  criminal  to  conspire  for  the  attainment  of  a  cer- 
tain end,  it  will  be  enough  to  aver  that  the  parties  so  agreed  contrary  to  the 
statute,  and  the  pleader  need  not  set  forth  the  means  by  which  they  proi)osed  to 
make  their  intent  effectual.  The  combination  is  in  such  cases  the  forbidden 
thing,  and  the  means,  incidents,  which  are  not  of  the  essence  of  the  offence. 
The  case  before  us  comes  within  this  principle,  because  the  criminal  code  of  this 
state  declares  that,  '  If  any  two  or  more  persons  shall  ialsely  and  maliciously 
consj)ire  and  agree  to  cheat  and  defraud  any  person  or  body  corporate,  of  his  or 
their  moneys,  goods,  chattels  or  other  property,  or  to  do  any  other  dishonest, 
malicious,  and  unlawful  act,  to  the  prejudice  of  another,  they  shall  be  guilty  of  a 
misdemeanor,  and,  on  conviction,  be  sentenced  to  pay  a  fine,  not  exceeding  five 
hundred  dollars,  and  to  undergo  an  imj)risonment,  by  sei)arate  or  solitary  con- 
finetncnt  at  labor,  or  by  simple  imprisonment,  not  exceeding  two  years.'  The 
commonwealth  is  obviously  entitled  to  a  conviction  undt-r  the  jirovisions  of  this 
statute  on  the  flue  allegation  and  proof  of  such  a  combination  to  defraud,  as  it 
was  the  intention  of  the  legislature  to  prohibit,  without  setting  forth  or  particu- 
larizing the  way  wliich  the  accused  proj)Osed  or  agreed  to  take  for  the  accom- 
plishment of  tiieir  design. 

"  It  is  nevertheless  contended  for  the  defence,  that  if  such  is  the  rule  where  the 
offence  charged  is  simply  a  conspiracy  to  commit  an  unlawful  act,  it  does  not  ap])ly 
in  cases  like  the  present,  where  the  criminal  design  is  allegi'd  to  have  been  exe- 
cuted, because  the  means  employed  then  appear  with  certainty,  antl  should  be  set 
forth  for  the  information  of  the  accusi'd,  and  that  they  nuiy  come  into  court  ]>re- 
pared  to  meet  the  charge.  The  fallacy  of  this  argument  lies  in  not  observing  that 
the  method  taken  for  the  accomplisliment  of  such  a  design  may  be  suggested  by 
the  occasion,  and  (|uite  different  from  that  on  which  the  conspirators  originally 
agreed.  Obviously  the  parties  may  deviate  from  their  plan  at  the  last  moment, 
or  simply  resolve  to  practise  a  deceit  an<l  trust  to  their  ingi-nuity  to  find  out  the 
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way,  and  if  the  jury  arc  rocjuireil  under  these  ciroiimstances  to  say  that  the  accused 
ajireed  on  the  means  as  well  as  the  end.  the  result  may  be  an  aetjuittal  where  it  is 
least  deserved.  It"  A.  enpajres  H.  to  inllict  some;  serious  personal  injury  on  C.  and 
B.  sends  C.  a  packa<;;e  oi"  t'ulniinatin<r  ])ovvder  which  explodes  in  his  hands,  the 
indictment  cannot  alle<re  that  the  means  thus  employed  entered  into  or  were  a  part 
of"  the  joint  design,  without  the  risk  of  a  variance,  because  it  may  well  be  that  A. 
j)rudently  left  the  execution  of  the  plot  to  B.  and  knew  not  the  contrivance  which 
the  latter  had  devised  until  it  was  disclosed  by  the  event.  What  then,  it  may  be 
asked,  is  the  justification  for  alleginj:,  as  in  this  indictment,  that  the  conspirators 
not  merely  planned,  but  executed  the  wrongful  act?  Onci  answer  is,  that  the 
precedents  authorize  this  mode  of  pleading ;  but  the  essential  reason  seems  to  lie, 
that  showing  that  the  def"endants  united  in  the  commission  of  a  l"raud  or  other 
illegal  act,  is  evidence  that  they  did  so  in  pursuance  of  a  previously  formed  design, 
and  thus  strengthens  the  proof  of  a  cons])iracy,  which  is  the  substantive  offence. 
Such  a  method  of  pleading  and  evidence  tends  to  bring  the  whole  case  before  the 
court  and  jury,  and  enable  them  to  view  it  in  its  true  light  as  one  transaction. 

"  The  conclusion  reached  above  is,  so  far  as  lean  discern,  an  inevitable  inference 
from  The  Com.  v.  Eberle,  3  S.  &  R.  9,  and  The  Com.  v.  Gillespie,  7  Id.  4G9, 
which  were  followed  not  long  since  in  Hazen  c.  The  Com.,  11  Harris,  355  ;  and 
although  dicta  looking  the  other  way  may  be  found  in  Hartman  v.  The  Com.,  5 
Barr,  G.'i,  the  point  was  not  necessarily  before  tlie  court,  which  assigned  other 
grounds  that  are  amply  sufficient  to  support  the  judgment. 

"  The  divergence  of  this  opinion  from  a  decision  lately  made  by  one  whose 
judgment  I  much  respect,  is  to  me  a  cause  of  unfeigned  regret,  and  I  would  wil- 
lingly follow  his  lead  did  I  not  think  myself  bound  by  precedents  which  appear  to 
me  to  point  in  a  different  direction.  The  subject  is  obscure  and  complicated,  and 
cannot  be  finally  or  authoritatively  determined  save  by  the  court  of  last  resort. 
The  motion  in  arrest  of  judgment  is  dismissed." 

To  same  effect,  see  U.  S.  v.  Dennee,  3  Woods,  47.  In  Westervelt's  case,  supra, 
203a,  the  defendants  were  charged  in  the  first  count  with  the  misdemeanor  of 
abduction,  and  in  other  counts  with  conspiracy  to  abduct.  The  defendants  were 
convicted  generally,  and  were  sentenced  by  the  Philadelphia  court  of  oyer  and 
terminer  to  seven  years  imprisoimient,  this  being  the  statutory  punishment  for 
abduction,  while  the  limit  for  conspiracy  is  two  years.  The  supreme  court  refused 
a  special  allocatur  to  bring  up  the  case  for  review. 

In  Huntzinger  i\  Com.,  10  Weekly  Notes,  98,  the  indictment  contained  two 
counts.  The  first  charged  that  the  defendants,  being  respectively  president  and 
cashier  of  the  Miners'  Trust  Co.  Bank  of  Pottsville,  "  did  falsely  and  maliciously 
combine,  conspire,  confederate,  and  agree  together  to  cheat  and  defraud  Tiiomas 
F.  Kerns  of  a  large  sum  of  money,  to  wit,  the  sum  of  twenty-four  thousand 
dollars,  by  means  of  falsely  and  fraudulently  representing  to  the  said  Thomas  F. 
Kerns  that  the  Miners'  Trust  Company  Bank  of  Pottsville  was  solvent  and  able 
to  pay  all  its  liabilities,  and  thereby  inducing  him  to  deposit  in  the  said  The 
Miners'  Trust  Company  Bank  of  Pottsville,  the  said  sum  of  twenty-four  thousand 
dollars,  whereas  in  truth  and  in  fact  the  said  Jacob  Huntzinger,  president,  as 
aforesaid,  and  the  said  J.  Albert  Huntzinger,  cashier,  as  aforesaid,  well  knew,  at 
the  time  the  representations,  as  af"oresaid,  were  made,  that  the  said  corporation 
was  wholly  insolvent  and  unable  to  pay  its  liabilities,  to  the  prejudice  of  the  said 
Thomas  F.  Kerns,  contrary  to  the  form  of  the  act,"  etc. 

The  second  count  charged  that  the  defendants  "  did  falsely  and  maliciously 
combine,  conspire,  confederate,  and  agree  together  to  cheat  an<l  defraud  Thomas 
F.  Kerns  of  a  large  sum  of  money,  to  wit,  the  sum  of  twenty-f"our  thousand 
dollars,  to  the  great  prejudice  of  the  said  Thomas  F.  Kerns,  contrary  to  the  form 
of  the  act,"  etc. 

The  court  below  having,  after  conviction,  sentenced  the  defendants  to  make 
restitution,  the  judgment,  in  the  latter  respect,  was  reversed  by  the  supreme 
court.  In  that  court,  however,  an  allocatur  was  refused  to  review  the  convic- 
tion in  other  respects.      And  in  discussing  the  question  of  the  rightfulness  of  the 
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sentence,  the  sufficiency  of  the  indictment  was  not  questioned.  "The  sole  ques- 
tion," said  Trunkey,  J.,  "  is  whether  the  indictment  supports  a  judirnient  of  resti- 
tution. Jt  is  not  now  and  here  gainsaid  that  the  judgment  in  all  other  respects  was 
right.  The  offence  of  conspiracy  was  clearly  and  sharply  set  forth  in  each  of  the 
two  counts  in  the  indictment.  Had  Kerns  not  lost  a  dollar,  on  proof  of  the  alleged 
conspiracy  the  defendants  could  have  been  as  well  convicted  on  the  first  as  the 
second.  In  the  first  count  only  the  means  for  accomplishment  of  their  purpose 
are  stated,  namely,  false  and  fraudulent  representations  to  Kerns  respecting  the 
solvencv  of  a  corporate  bank,  thereby  inducing  him  to  dej)osit  twenty-four  thou- 
sand dollars  in  said  bank.  It  is  obvious  that  tlie  commonwealth  intended  to  state 
onlv  the  means  intended  to  be  used  by  the  cons])irators.  Direct  averment  is  not 
made  that  Kerns  did  deposit  said  money,  or  that  he  lost  the  money.  Certainly 
it  cannot  be  inferred  from  anything  in  the  indictment  that  the  defendants  them- 
selves took  or  obtained  the  money,  for  it  is  a  mere  inference  from  the  means  they 
devised  by  which  it  may  be  said  that  the  corporation  got  the  money.  If  the  part  • 
charging  conspiracy  be  struck  out,  no  crime  or  misdemeanor  is  stated  in  the  in- 
dictment." 

An  indictment  for  conspiracy  to  cheat  and  defraud  a  party  of  the  fruits  and 
advantages  of  a  verdict  obtained,  is  bad  ibr  generality.  K.  v.  Richardson,  1  ^ 
M.  &  Rob.  402.  A  conspiracy  "to  defraud  the  creditors  of  W.  E."  is  too  gen- 
eral. R.  V.  Fowle,  4  C.  &  P.  48"2.  Where  a  count  charged  the  defendants 
with  conspiring  to  deceive  and  defraud  divers  of  her  majesty's  subjects  who 
should  bargain  with  them  for  the  sale  of  goods,  of  great  (juantities  of  such  goods, 
without  making  payment  or  satisfaction  for  the  same,  with  intent  to  obtain  profit 
and  emolument  to  defendants  (not  stating  with  pai'ticularity  wiiat  the  defendants 
conspired  to  do),  it  was  held  bad,  as  not  showing  that  tlie  conspiracy  was  for  a 
purpose  necessarily  criminal.  R.  v.  Peck,  9  A.  &  E.  (J8G.  A  count  charging 
that  the  defendants,  being  indebted  to  divers  persons,  consjjired  to  defraud  them 
of  the  payment  of  such  debts,  and  in  ])ursuance  of  such  cons])iracy  executed  a 
false  and  fraudulent  deed  of  bargain  and  sale  and  assignment  of  certain  goods 
from  two  of  themselves  to  a  third,  with  intent  thereby  to  obtain  emoluments  to 
themselves,  is  bad,  for  omitting  to  show  in  what  respect  the  deed  was  false  and 
fraudulent.  R.  v.  Peck,  9  A.  &  12.  68G.  An  indictment  stating  merely  that  the 
defendants  eonsj)ired  "  by  false,  artful,  and  deceitful  stratagems  and  contrivances, 
as  much  as  in  them  lay,  to  injure,  oppress,  aggrieve,  and  impoverish"  the  prose- 
cutor, is  too  general  and  indefinite.  R.  t'.  I3iers,  3  N.  &  M.  475;  1  A.  &  P>. 
337,  S.  C.  But  in  a  leading  case  already  discussed,  an  indictment  charging  that 
the  defendants  consj)ired  "by  divers  false  pretences  and  subtle  means  and 
devices,  to  obtain  and  to  acquire  to  themselves,  of  and  from  P.  I),  and  C.  1)., 
divers  large  sums  of  money  of  the  respective  moneys  of  the  said  P.  I),  and  C.  D., 
and  to  cheat  and  defraud  them  respectively  thereof,"  was  held  sulUcieut,  for  tiie 
gist  of  the  offence  being  the  conspiracy,  if  that  fact  and  its  object  be  stated,  the 
particular  means  and  devices  need  not  be  set  out.  R.  r.  Ciill,  2  B.  &  Al.  204.  Tliat 
this  case  is  still  authority  in  England  lias  been  already  seen.  A  count  lor  a  con- 
spiracy, which  charged  tliat  T.  and  B.  conspired  to  cause  certain  goods,  which  iiad 
been  and  were  imported  and  brought  into  tlie  port  of  London,  li'oin  parts  beyond 
the  seas,  and  in  resjiect  whereof  certain  duties  of  customs  were  tlien  and  tiiere  duo 
and  payalile  to  the  (pieen,  to  be  carricil  away  from  tlie  ]>ort  and  delivered  to  the 
owners  without  payment  of  a  great  part  of  the  duties,  with  intent  thereby  to  de- 
fraud the  queen,  not  further  describing  the  goods,  or  the  means  of  elfeeting  the 
object  of  the  conspiracy,  was  held  sufficient  on  motion  in  arrest  of  judgment. 
R.  V.  Blake,  6  Q.  B.  R.  12G.  The  third  count,  of  an  indictment  to  obtain  money 
on  false  pretences,  charged  the  ollence  in  general  ti'iins  as  a  conspiracy  to  cheat 
the  [irosecutor  of  his  money,  without  setting  out  tiu;  false  pri'tences.  The  evi- 
ilcnce  was  that  the  prosecutor  was  told  by  the  defendant  tliat  the  horses  in  (pies- 
tion  had  been  the  jiroperty  of  a  lady  deceased,  and  were  then  the  ])roperty  of  her 
sister,  and  never  liad  been  the  property  of  a  horse-dealer,  etc.  All  tiiese  state- 
ments were  false,  tlie  difendaiits  knowing  that  nothing  but  a  belief  of  their  truth 
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would  have  induced  the  prosecutor  to  make  tlie  purehase.  The  conspiracy 
was  proved  ;  it  was  held  that  this  count  was  sufHcient,  and  tliat  it  char;:ed  an 
indictable  ollence.  li.  v.  Kenrick,  5  Q.  B.  49;  Dav.  cSc  M.  '208,  Wh.  Cr.  L. 
8th  ed.  §§  1348-9,  1371,  1386,  1391.  The  fourtli  and  fifth  counts  of  the  same 
indictment  charged  the  obtaining  of  money  by  false  pretences;  the  evidence  was 
that  the  defendant,  in  order  to  induce  the  j)rosecutor  to  make  the  contract  of 
purchase,  nuide  tlie  false  pri'tenct!  aforesaid  respecting  the  horses  sold,  and  there- 
by indiu-ed  liim  to  buy  ;  and  it  was  lield  tliat  these  counts  were  good,  and  that 
the  liability  to  action  did  not  ol"  itself  furnish  any  answer  to  tlu!  indictnujnt.  lb. 
In  Mar}land,  an  indictment  cliai-ging,  first,  an  executed  conspiracy,  falsely,  etc., 
by  wrongful  and  indirect  means  to  cheat,  defraud,  etc.,  the  Bank  of  the  Uniteil 
States  ;  and  secondly,  charging  a  conspiracy  only  (as  before),  where  one  of  the 
defendants  was  president  of  the  oflice  of  discount,  etc.,  of  the  bank,  and  another 
the  cashier  of  the  ollice,  and  another  a  director  of  the  mother  bank,  was  held  to 
allege  sulKciently  in  eacli  count,  a  punishable  conspiracy  at  common  law.  State  v. 
Buchanan,  5  Har.  &  J.  317.  The  same  liberal  view  of  j>leading  was  taken  in 
Pennsylvania  in  Collins  v.  Com.,  3  S.  &  R.  220;  already  cited  and  noticed  more 
fully,  infra,  612.  And  the  supreme  court  of  Pennsylvania  in  1822  sustained  a 
pount  which  averred  that  the  defendants  consj)ired  "to  cheat  and  defraud  J.  S. 
of  the  aforesaid  heifer."  "There  may  be  confederacies,"  said  Gibson,  J.,  in 
giving  the  opinion  of  the  court,  "which  are  lawful,  and  you  must  therefore  set 
forth  some  object  of  the  confederates  which  it  would  be  unlawful  for  them  to 
attain  either  singly,  or  which,  if  lawful  singly,  it  would  be  dangerous  to  the 
public  to  permit  to  be  attained  by  the  combination  of  individual  means  ;  for  it  is 
the  object  that  imjjarts  to  the  confederacy  its  character  of  guilt  or  innocence  ;  and 
of  the  nature  of  each  object,  Jind  tlie  bearing  which  the  various  kinds  of  it  may 
have  on  the  question  in  ditlerent  cases,  it  is  at  present  necessary  to  say  no  more 
than  that  where  it  is  the  doing  of  an  act  which  would  be  indictable,  it  would  un- 
doubtedly render  the  confederacy  criminal.  But  in  stating  the  object,  it  is  un- 
necessary to  state  the  means  by  Avhich  it  is  to  be  aocom])lished,  or  the  acts  that 
were  to  be  done  in  pursuance  of  the  original  design  ;  the}-  nuiy  in  fact  not  have 
been  agreed  on.  You  need  not  set  forth  more  of  the  object  than  is  necessary  to 
show  it,  from  its  general  nature,  to  be  unlawful ;  for  that  is  all  that  is  necessary 
to  determine  the  character  of  what  is  in  truth,  essentially  and  exclusively  the 
crime,  the  confederating  together  ;  and  this  is  proved  by  the  precedents  pro<hiced 
on  the  part  of  the  commonwealth."  Com.  v.  M'Kisson,  8  S.  &  11.  420.  This 
case,  however,  must  be  regarded  as  modified  by  subsequent  rulings  already  cited. 

In  an  indictment  for  a  combination  to  marry  j^aupers,  in  order  to  throw  the 
bui'den  of  maintaining  them  on  anotlier  parish,  it  is  necessary  to  show  that  some 
threat,  promise,  bribe,  or  other  unlawful  device  was  used,  because  the  act  of  mar- 
riage being  in  itself  lawful,  the  procuring  it  requires  this  explanation  in  order  to 
be  charged  as  a  crime.  R.  r.  Fowler,  1  East's  P.  C.  461,  462  ;  R.  v.  Seward, 
3  N.  &  M.  557  ;  1  A.  &  E.  706,  S.  C.  In  such  ease  it  is  essential  to  show  the 
intent  of  the  combination,  by  stating  that  the  husband  was  a  pauper,  and  the  wife 
legally  settled  in  the  parish  from  which  she  was  taken.  R.  v.  Tanner,  1  Esp. 
Rep.  306,  307  ;    R.  v.  Edwards,  8  Mod.  320. 

Where  an  indictment  charged  the  defendants  with  conspiring  to  cause  goods 
which  had  been  imported,  etc.,  and  in  respect  of  which  certain  duties  of  customs 
were  payable  to  the  queen,  to  be  carried  away  from  port  without  payment  of 
duties,  with  intent  to  defraud  the  queen  in  her  revenue  of  customs,  and  there  were 
also  counts  charging  the  defendants  generally,  with  conspiring  to  defraud  the 
queen  of  duties,  by  false  and  fraudulent  representations  of  the  value  and  nature 
of  the  goods  ;  it  was  held,  that  the  gist  of  the  indictment  being  the  conspiracy, 
the  indictment  was  sufliciently  certain,  without  showing  what  the  goods  were,  or 
what  duties  were  payable  on  them.  R.  v.  Blake,  6  C^.  B.  126  ;  13  Law  J.  X. 
S.,  M.  C.  131  ;   Wh."  Cr.  L.  8th  ed.  §§  1359,  1401. 
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(608)  Second  count.     Conspiracy  with  overt  act. 

That  the  said  defendants,  being  such  persons  as  aforesaid,  and 
devising  and  intending  as  aforesaid,  afterwards,  to  wit,  on,  etc., 
at,  etc.,  fraudulently,  maliciously,  and  unlawfully,  did  conspire, 
combine,  confederate,  and  agree  together,  between  and  amongst 
themselves,  etc.  {as  in  first  county  and  proceed  to  state  overt  act,  as 
follows):  And  the  inquest,  etc.,  on  their  oath  aforesaid,  do  fur- 
ther present,  that  the  said  defendants,  together  with  the  said 
evil  disposed  persons,  in  execution  of  the  said  last  mentioned 
premises,  and  in  pursuance  of  the  said  conspiracy,  combination, 
and  agreement,  between  and  amongst  them  as  aforesaid,  after- 
wards, to  wit,  on,  etc.,  at,  etc.,  did(A)  {setting  forth  overt  act), 
against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(r/)  It  is  essential  to  set  forth  the  names  of  the  parties  to  be  injured  when  prac- 
ticable, or  to  irive  a  good  reason  for  their  non-specification.  Thus  in  R.  v.  King 
(7  A.  &  E.  806),  Tindal,  C.  J.,  said  :  "  Tiie  second  and  more  important  objec- 
tion was,  that  the  indictment  itself  was  bad  ;  and  we  are  all,  upon  consideration,  of 
opinion  that  this  objection  must  prevail.  Mr.  Pashley,  for  the  i)laintirts  in  error, 
argued  that  the  indictment  was  bad  because  it  contained  a  defective  statement  of 
the  charge  of  conspiracy  ;  and  we  agree  that  it  is  defective.  The  charge  is,  that 
the  dei'endants  below  conspired  to  cheat  and  defraud  dicers  liege  subjects,  being 
tradesmen,  of  their  goods,  etc.  ;  and  the  objection  is  that  these  persons  should 
have  been  designated  by  their  Christian  and  surnames,  or  an  excuse  given,  such 
as  that  their  names  are  to  the  jurors  unknown  ;  because  this  allegation  imports 
that  the  intention  of  the  conspirators  was  to  cheat  certain  indefinite  individuals, 
who  must  always  be  described  by  a  name,  or  a  reason  given  why  they  are  not ; 
and,  if  the  conspiracy  was  to  cheat  indefinite  individuals,  as  for  instance  those 
who!n  they  'ihould  ai"terwards  deal  with  or  afterwards  fix  upon,  it  ought  to  have 
been  described  in  appropriate  terms,  showing  that  the  objects  of  the  conspiracy 
■were,  at  tiie  time  of  making  it,  unascertained,  as  was  in  fact  done  in  the  case  of 
R.  V.  De  Berenger  (3  M.  &  S.  G7),  and  The  Queen  c.  Peck  (9  A.  &  E.  G8G) ;  and 
it  was  argued  that,  if,  on  the  trial  of  this  indictment,  it  had  appeared  that  the 
intention  was  not  to  cheat  certain  definite  individuals,  but  such  as  the  conspira- 
tors should  afterwards  trade  with  or  select,  they  would  have  been  entitled  to  an 
accjuittal;  and  we  all  agree  in  this  view  of  the  case,  and  tliink  that  the  reasons 
assiirned  against  the  validity  of  this  part  of  the  indictment  are  correct."  But  the 
specification  need  not  be  exhaustive.  It  will  be  sufficient  if  one  of  the  ])arties  to 
be  injured  be  specified,  supra,  note  c,  p.  K'4,  and  names  need  not  be  given  when 
the  object  was  to  injure  the  public  as  u  body.  See  fully  under  this  heail  Wh. 
Cr.  L.  8th  ed.  §  lattG. 

(h)  It  is  usual  to  set  out  the  overt  acts,  that  is  to  say,  those  acts  which  may 
have  been  done  by  any  one  or  more  of  the  conspiratoi-s,  in  jiursuance  of  the  con- 
S[)ira('y,  and  in  order  to  effect  the  coninion  piu'iiosc  of  it ;  but  fliis  is  not  reciuisite 
if  the  indictment  cliarge  what  is  in  itself  an  unlawful  conspiracy.  R.  r.  Seward, 
1  A.  &  E.  70(i  ;  .3  X.  ^  M.  r)-)7,  S.  C.  ;  and  see  R.  r.  (Jill,  2  Ii.\Sc  Al.  2(i4  ;  1  East 
V.  C.  4G1.  Tlie  oU'eiice  is  complete  on  the  fonuation  of  the  conspiracy,  and  the 
overt  a<'fs,  when  set  forth,  nuiy  be  either  regarded  as  nuitters  of  aggravation,  or 
disdiargcfl  as  surplusage.  R.  v.  Seward,  1  A.  iS:  E  7<»() ;  3  N.  iSc  M.  ri57  ;  R. 
V.  Ileymann,  L.  R.  Q.  B.  102;    12  Cox  C.  C.  388;   O'Connell  v.  R.,  11  CI.  & 
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(609)  Con^pivdcy  to  rob. 
That  (lofciKlants,  being  persons  of  evil  minds  and  dispositions 
(with  divers  others,  etc),  on,  etc.,  at,  etc.,  unlawfully  and  wick- 
edly did  conspire,  combine,  confederate,  and  agree  together,  in 
and  upon  one  A.  B.,  in  the  peace  of  God  and  of  the  common- 
wealth then  and  there  being,  feloniously  to  make  au  assault,  and 

Fin.  15;  Com.  v.  Eastman,  1  Cush.lOO;  Com.  v.  Sliedd,  7  Cush.  514;  Collins 
V.  Com.,  3  S.  &  R.  220;  State  v.  Buchanan,  5  H.  &  J.  317;  State  v.  Ca\yoo(l, 
2  Stew.  3G0.  See  \Vh.  Cr.  L.  8th  ed.  §  1382,  where  other  authorities  are  jriven. 
As  we  have  seen,  it  has  been  argued  that  when  a  oonsj)iraoy  to  commit  a  crime 
has  ripened  into  the  commission  of  the  crime,  the  coiis[)iracy  is  merged  in  the 
crime,  supra,  note  /,  p.  105  et  sef/.  The  prevalent  oi^inion,  however,  is  that  a 
conspiracy  is  a  distinct  offence,  which  may  be  prosecuted  cumulatively  with  the 
offence  which  the  conspiracy  was  intended  to  consummate,  or  which  may  be  made 
the  object  ofan  alternative  prosecution.     AVh.  Cr.  L.  8th  ed.  §  1382;  supra,  p.  105. 

How  far  the  overt  acts  can  be  taken  in  to  aid  the  charging  j)art  was  considered 
by  Tindal,  C.  J.,  in  the  exchecjuer  chamber,  in  King  v.  R.,  7  A.  &  E.  807. 

"But  it  was  then  urged  by  the  learned  counsel  for  the  crown  that,  supposing 
these  objections  to  be  well  founded,  this  defect  in  the  allegation  of  the  conspiracy 
was  cured  by  referring  to  the  whole  of  the  indictment  the  part  stating  the  overt 
acts,  as  well  as  that  stating  the  cons])iracy  ;  and  R.  v.  Spragge  (2  Burr.  999)  was 
cited  as  an  authority,  that  the  whole  ought  to  be  read  together.  The  point  decided 
in  that  case  appears  to  have  been  merely  this,  that,  in  an  indictment  for  a  con- 
spiracy, though  the  conspiracy  be  insufficiently  charged,  yet,  if  the  rest  of  the 
indictment  contains  a  good  charge  of  a  misdemeanor,  the  indictment  is  frood. 
Lord  Mansfield  distinguishes  between  the  allegation  of  the  unexecuted  conspiracy 
to  prefer  an  indictment,  as  to  the  sufficiency  of  which  he  gave  no  opinion,  and 
that  of  the  actual  preferring  of  the  indictment  maliciously  and  without  probable 
cause,  which  he  calls  a  complete  conspiracy  actually  carried  into  execution  ;  and 
this  he  holds  to  be  clearly  sufficient;  and  no  doubt  it  was  so;  for,  rejecting  the 
averment  of  the  unexecuted  conspiracy,  the  indictment  undoubtedly  contained  a 
complete  description  of  a  common  law  misdemeanor.  King  v.  R.,  7  A.  &  E. 
80G,  808: 

"But  if  we  examine  the  allegations  in  this  indictment,  there  is  no  sufficient 
description  of  any  act,  done  after  the  conspiracy,  which  amounts  to  a  misde- 
meanor at  conimon  law.  None  of  the  overt  acts  are  shown  by  proper  averments 
to  be  indictable.  The  obtaining  goods,  for  instance,  from  certain  named  indi- 
viduals upon  credit,  without  any  averment  of  the  use  of  false  tokens,  is  not  an 
indictable  misdemeanor ;  and,  if  it  is  said  that  because  it  is  averred  to  have  been 
done  in  pursuance  of  the  conspiracy  before  mentioned,  it  must  be  taken  to  be 
equivalent  to  an  averment  that  the  conspiracy  was  to  cheat  the  named  indi- 
viduals of  their  goods,  the  answer  is,  first,  that  it  does  not  necessarily  follow, 
because  the  goods  were  obtained  in  pursuance  of  the  conspiracy  to  cheat  some 
persons,  that  the  conspiracy  was  to  cheat  the  persons  from  wliom  the  goods 
were  obtained  ;  they  might  have  been  obtained  from  A.,  in  the  execution  of  an 
ulterior  purpose  to'cheat  B.  of  his  goods.  And,  secondly,  another  answer  is, 
that,  if  the  averment  is  to  be  taken  to  be  eijuivalent  to  one,  that  the  goods  were 
obtained  from  the  named  indivi<hials  in  pursuance  of  an  illegal  conspiracy  to 
cheat  and  defraud  those  named  individuals  of  their  goods,  it  would  still  be  defec- 
tive as  not  containing  a  direct  and  positive  averment  that  he  did  conspire  to 
cheat  and  defraud  those  persons,  which  an  indictment  for  a  consj/iracy,  where 
the  conspiracy  itself  is  the  crime,  ought  certainly  to  contain.  IMie  averment 
describing  the  offence  ought  to  be  direct  and  positive."  See  AVh.  Cr.  L.  8th 
ed.  SS  1381  et  sen. 
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liim  tlie  said  A.  B.  in  bodily  fear  and  danger  of  his  life  then 
and  there  feloniously  to  put,  and  the  goods  and  chattels, 
moneys,  and  property  of  the  said  A.  B.,  from  the  person  and 
against  the  will  of  the  said  A.  B.,  then  and  there  feloniously 
and  violently  to  steal,  take,  and  carry  away,  to  the  evil  exam- 
ple, etc. 

(610)   Conspiracy  to  murder^  with  an  aitewj)t  to  induce  a  third  party 
to  take  'part  in  the  same.{i) 

That  H.  D,,  late  of,  etc.,  and  J.  S.,  late  of,  etc.,  not  having  the 
fear  of  God  before  their  eyes,  but  being  moved  and  seduced  by 
the  instigations  of  the  devil,  on,  etc.,  at,  etc.,  did  intend,  com- 
bine, conspire,  and  agree  together  a  certain  F.  M.,  in  the  peace  of 
God  and  this  commonwealth  then  and  there  being,  feloniously 
to  kill  and  murder;  and  the  jurors  aforesaid,  u})on  their  oaths 
and  afiirmations  aforesaid,  do  further  present,  that  the  said  H. 
D.  and  J.  S.,  in  the  prosecution  of  such  their  wicked  and  dia- 
bolical intention  and  agreement,  at  the  day  and  year  aforesaid, 
at  the  county  aforesaid,  and  within  the  jurisdiction  aforesaid, 
did  labor  and  instigate,  solicit,  entice,  and  endeavor  to  persuade 
a  certain  T.  0.  to  aid,  assist,  and  abet  them  the  said  H.  and  J. 
in  accomplishing  and  fultilling  their  said  wicked  intentions, 
and  in  tiie  felonj'  and  murder  by  them  intended  to  be  commit- 
ted. And  the  jurors  aforesaid,  upon  their  oaths  and  affirmations 
aforesaid,  do  further  present,  that  the  said  H.  D.,  on  the  day 
and  year  aforesaid,  at  the  county  aforesaid,  and  within  the 
jurisdiction  of  this  court,  in  the  further  prosecution  of  such  his 
wicked  intentions  aforesaid,  did  offer  and  promise  to  give  unto 
the  said  T.  0.  a  new  suit  of  wearing  apparel  and  six  hundred 
dollars,  if  he  the  said  T.  would  admit  him  the  said  II.,  secretly 
and  in  the  night-time,  into  the  dwelling-house  of  the  said  F.  M., 
that  he  the  said  II.  might  then  and  there  feloniously  kill  and 
murder  the  said  F.  M.,  to  the  evil  exam[)le,  etc.,  and  against, 
etc.     {Conclude  as  in  hook  1,  chapter  3.) 

(610a)  Conspiracy  to  kill  female  child. 
The  jurors  for,  etc.,  upon   their  oath  present,  that  E.  B.  and 
L.  B,,  on,  etc.,  unlawfully  and  wickedly  did  conspire,  confede- 

(/)   From  Mr.  I>raiHbnrs  l*rc'oe(k'iit.s. 
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rate,  and  agree  together,  a  certain  infant  female  child  of  tender 
age,  to  wit,  of  tlie  age  of  two  days,  the  name  whereof  is  to  the 
jurors  aforesaid  unknown,  feloniously,  wilfully,  and  of  tlieir 
malice  aforethonglit  to  kill  and  murder,  against  the  form  of  the 
statute,  etc.     (Conclude  as  in  hook  1,  chapter  3.) 

Second  count. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  on,  etc.,  the  said  E.  B.  was  delivered  of  a  female 
child,  the  name  whereof  is  to  the  jurors  aforesaid  unknown, 
which  said  child  was  then  and  still  is  living;  and  that  the  said 
E.  B.  and  the  said  L.  B.  did  unlawfully  and  wickedly  conspire, 
confederate,  and  agree  together  the  said  child  feloniously,  wil- 
fully, and  of  their  malice  aforethought  to  kill  and  murder, 
against  the  form  of  the  statute,  etc.  {Conclude  as  in  book  1, 
chapter  3.) 

Third  count. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  on  the  day  and  year  last  aforesaid,  the  said  E.  B. 
was  delivered  of  a  female  child,  which  said  child  then  was  and 
still  is  alive,  and  the  name  whereof  is  to  the  jurors  aforesaid 
unknown;  and  that  hefore  the  said  child  was  born, and  whilst 
she  said  E.  B.  carried  and  was  quick  with  the  said  child  of 
which  she  was  so  delivered  as  aforesaid,  to  wit,  on,  etc.,  the  said 
E.  B.  and  the  said  L.  B.,  being  evil  disposed  persons,  and  wick- 
edl}'  devising  and  intending,  if  and  in  case  the  said  child  was 
born  alive,  the  life  of  the  said  (hild  to  take  an  destroy,  unlaw- 
fully and  wickedly  did  conspire,  confederate,  and  agree  together 
the  said  cliild,  if  born  alive,  feloniously,  wilfully,  and  of  their 
malice  aforethought,  to  kill  and  murder.  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present,  that  after- 
wards, to  wit,  on,  etc.,  in  the  year  aforesaid,  and  in  pursuance 
of  and  according  to  the  same  conspiracy,  confederation,  and 
agreement,  the  said  L.  B.  did  write  and  post  at  a  certain  post 
office  a  letter  to  the  said  E.  B.,  with  intent  the  same  should  be 
delivered  to  and  read  by  the  said  E.  B.,  and  in  and  by  the  said 
letter  did  incite,  encourage,  and  propose  to  the  said  E.  B.  the 
life  of  the  said  child  to  take  and  destroy.    And  the  jurors  afore- 
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said,  upon  their  oath  aforesaid,  do  further  present,  that  after 
and  in  pursuance  of,  and  according  to  the  said  conspiracy,  con- 
federacy, and  agreement,  to  wit,  on,  etc.,  the  paid  E.  B.  did  write 
a  letter  to  the  said  L.  B.,  and  did  deliver  the  said  letter  to  one 
J.  M.,  with  intent  the  said  J.  M.  should  post  the  same,  and  that 
the  same  should  be  delivered  to  and  read  by  the  said  L.  B.,  and 
in  and  by  the  said  letter  did  solicit  and  propose  to  the  said  L, 
B.  to  aid  iind  assist  her  tlie  said  E.  B.  the  life  of  the  said  child 
to  take  and  destroy,  against  the  peace,  etc.  {Conclude  as  in  book 
1,  chapter  3.) 

Fourth  count. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  on,  etc.,  the  said  L.  B.  unlawfully  and  wickedly 
did  solicit,  encourage,  persuade,  and  endeavor  to  persuade  the 
said  E.  B.  a  certain  female  child  then  lately  before  born  of  the 
body  of  the  said  E.  B.,  the  name  whereof  is  to  the  jurors  afore- 
said unknown,  feloniously,  wilfully,  and  of  her  malice  afore- 
thought to  kill  and  murder,  against  tbe  form  of  the  statute,  etc. 
{Conclude  as  in  book  1,  chapter  3.) 

Fifth  count. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  on  the  day  and  year  last  aforesaid,  the  said  L.  B. 
unlawfully  and  wickedly  did  propose  to  the  said  E.  B.  a  certain 
female  child,  then  lately  before  born  of  the  body  of  the  said  E. 
B.,  and  the  name  whereof  is  to  the  jurors  aforesaid  unknown, 
feloniously,  wilfully,  and  of  her  malice  aforethought  to  kill  and 
murder,  against  the  peace,  etc.   {Conclude  as  i)i  book  l^chapter  3.) 

Sixth  count. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  on  the  day  and  year  last  aforesaid,  the  said  E.  B. 
was  delivered  of  a  certain  female  child,  jvhich  said  child  was 
then  and  still  is  living,  the  name  whereof  is  to  the  jurors  afore- 
said unknown;  and  that  before  the  birth  of  the  said  child,  and 
whilnt  tiie  said  E.  B.  carried  and  was  quick  with  the  said  child, 
to  wit,  on,  etc.,  the  said  L.  B.  falsely,  wickedly,  and  unlawfully 
<lid  solicit  and  incite  the  said  E.  B.  the  said  child,  when  born, 
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by  means  of  a  certain  poison,  to  wit,  salts  of  lemon,  feloniously, 
wilfully,  anil  of  her  malice  aforetlioui^ht,  to  kill  and  murder,  to 
the  evil  example  of  all  others  in  like  case  offending,  etc. 

Seventh,  count. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  on,  etc.,  the  said  E.  B.  was  delivered  of  a  female 
child,  then  and  still  alive,  the  name  whereof  is  to  the  jurors 
aforesaid  unknown  ;  and  being  so  delivered  of  the  said  child  as 
aforesaid,  afterwards,  to  wit,  on,  etc.,  unlawfully  and  wickedly 
did  solicit,  encourage,  persuade,  and  endeavor  to  persuade  the 
said  L.  V).  the  said  child  feloniously,  wilfully,  and  of  her  malice 
aforetiiought  to  kill  and  murder,  against  the  form  of  the  statute, 
etc.     {Conclude  as  in  book  1,  chapter  3.) 

Eighth  count. 

And  the  jurors  aforesaid,  u[)on  their  oath  aforesaid,  do  further 
present,  that  on  the  day  and  year  last  aforesaid,  the  said  E.  B. 
unlawfully  and  wickedly  did  propose  to  the  said  L.  B.  a  certain 
female  child  then  recently  born  of  the  body  of  the  said  E.  B., 
the  name  whereof  is  to  the  jurors  aforesaid  unknown,  felo- 
niously, wilfully,  and  of  her  malice  aforethought  to  kill  and 
murder,  against  the  form  of  the  statute,  etc.  {Conclude  as  in 
book  1,  chapter  3.) 

Ninth  count. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  on,  etc.,  the  said  E.  B.  was  delivered  of  a  female 
child,  then  and  now  living,  the  name  whereof  is  to  the  jurors 
aforesaid  unknown  ;  and  afterwards,  to  wit,  on,  etc.,  falsely, 
wickedly,  and  unlawfully  did  solicit  and  incite  the  said  L.  B. 
her  the  said  E.  B.  to  aid  and  al)et  in  taking  and  destroying  the 
life  of  the  said  child  by  drowning,  and  so  the  said  child  felo- 
niously, wickedly,  and  of  her  malice  aforethought  to  kill  and 
murder,  to  the  evil  example  of  all  others  in  the  like  case  oHend- 
ing,  etc.(J) 

{j)  R.  V.  Banks,  12  Cox  C.  C.  393. 
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(611)  Conspiring  to  cheat  prosecutor  hy  divers  false  pretences  and 
subtle  mecms.     First  count.{k) 

That  T.  K.  the  elder,  late  of,  etc.,  horse-dealer,  and  T.  K.  the 
younger,  late  of,  etc.,  horse-dealer,  being  evil  disposed  persons, 

(A)  R.  V.  Kenrick,  5  A.  &  E.  N.  S.  49,  discussed  in  AVh.  Cr.  L.  8th  cd.  §§ 
1161,  1180,  1198,  1347,  1348,  1349,  1371,  1386,  1388,  1391.  This  count,  which 
is  substantially  the  same  with  that  of  R.  v.  Gill  (2  B.  &  Al.  204),  is  fully  dis- 
cussed in  the  note  at  the  beorinning  of  this  cliapter.  In  the  present  case.  Lord 
Dennian  said  :  "  This  was  an  indictment  for  a  conspiracy,  containing  five  counts. 
Of  these  the  two  last  were  given  up  by  the  counsel  for  the  prosecution,  on  ac- 
count of  an  objection  wholly  unconnected  with  that  made  to  the  others  now  to 
be  considered.  The  third  ran  in  the  following  form.  (His  lordsliip  then  read 
the  third  count.)  The  fourth  and  fifth  charged  the  defendants  with  obtaining 
money  by  false  pretences,  which  were  set  forth. 

"  It  was  contended,  in  the  first  place,  that  the  third  count  was  bad  by  reason 
of  uncertainty,  as  giving  no  notice  of  the  offence  charged.  The  whole  law  of 
conspiracy,  as  it  has  been  administered  at  least  for  the  last  hundred  years,  has 
been  thus  called  in  question  ;  for  we  have  sufficient  proof  that  during  that  })e- 
riod  any  combination  to  prejudice  another  unlawfully,  has  been  considered  as 
constituting  the  olfence  so  called.  The  ofience  has  been  held  to  consist  in  the 
conspiracy,  and  not  in  the  facts  committed  for  carrying  it  into  efi'ect ;  and  the 
charge  has  been  held  to  be  sufficiently  made  in  general  terms  describing  an  un- 
lawful conspiracy  to  effect  a  bad  [)urj)ose. 

"This  form  of  indictment  was  formally  questioned  in  R.  v.  Gill  (2  B.  &  Al. 
204),  and  was,  upon  discussion,  held  good;  nor  has  that  decision  been  overruled. 
The  indictment  in  R.  r.  Eccles,  stated  in  a  note  there,  is  eijually  general. 

"There  have  not  been  wanting  occasions  when  learned  judges  have  expressed 
regret  that  a  charge  so  little  calculated  to  inform  a  defendant  of  the  facts  in- 
tended to  be  proved  upon  him,  should  be  considered  by  tlie  law  as  well  laid. 
All  who  have  watched  the  proceedings  of  courts  are  aware  that  there  is  danger 
of  injustice  from  calling  for  a  defence  against  so  vague  an  accusation  ;  and  judges 
of  high  authority  have  been  desirous  of  restraining  its  generality  within  some 
reasonable  bounds.  The  ancient  form,  however,  has  kept  its  ])lace,  and  the  ex- 
pedient now  employed  in  practice  of  furnishing  defendants  with  a  particular  of 
the  facts  charged  upon  tliem,  is  probably  effectual  for  j)reventing  surprise  and 
unfair  advantages.  l)oid)ts  have  also  been  expressed  liow  i'ar  an  indictment  for 
conspiracy  may  b(;  maintaineil  where  the  object  of  it  was  of  a  very  trivial  nature, 
or  wliere  the  whole  matter  might  be  tliought  to  sound  in  damage,  not  in  crime. 
Lord  Ellenborough,  in  R.  v.  Turner  (13  East,  22S),  would  not  permit  parties  to 
be  convicted  of  a  conspiracy  for  effecting  so  slight  an  ol)ject  as  a  trespass  by 
following  the  game  on  anotlier's  land.  Tiie  same  learned  judge,  in  R.  r.  I'ywell 
(1  Stark.  N.  P.  C.  4<»2),  stopped  the  case  on  tlie  trial  of  an  indictment  for  a 
conspiracy,  where  the  Iraud  to  by  accomplished  aj)peared  to  be  sucii  as  would 
more  pro]ierly  be  the  foundation  of  a  civil  action  on  the  warranty  of  a  liorse. 
But  if,  in  tlie  case  of  R.  v.  Turner  (13  East,  228),  tlu'  meditated  injury,  instead 
of  ending  with  a  trcsjiass,  had  been  ])lanned  I'or  tlie  jiurpose  of  seizing  tlie  laud 
owner,  fir  driving  iiim  from  tlu'  coiiiitry,  we  iiave  no  reason  to  tiiink  that  tlie 
learned  judge  would  liave  condemned  an  iiKlictment  for  a  conspiracy  to  effect 
that  object.  In  the  case  of  R.  i\  Rywell  (1  Stark.  N.  V.  C.  402),  the  accpiittal 
was  directed,  not  Iii'caus*',  an  action  might  iiave  been  lirouglit  on  a  warranty,  but 
because  one  of  the  two  defen<laiits,  thoiigli  acting  in  the  sale,  was  not  siiowii  to 
have  been  aware  tliat  a  fraud  was  practised.  His  lordslii]i  saiil,  '  tliat  no  indict- 
ment in  a  case  like  this  could  be  maintained  witiiout  evidence  of  concert  between 
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and  seeking  to  get  their  living  by  various  subtle,  fraudulent,  and 
dishonest  practices,  on,  etc.,  with  force  and  arms,  at,  etc.,  to- 
gether with  divers  other  evil  disposed  persons,  unlawfully,  fraud- 
ulently, and  deceitfully  did  combine,  conspire,  confederate,  and 
agree  together,  by  divers  false  pretences  and  subtle  means  and 
devices,  to  obtain  and  acquire  to  themselves,  of  and  from  one  G. 
W.  F.,  divers  large  sums  of  money,  of  the  moneys  of  the  said 
G.  W.  F.,  and  to  cheat  and  defraud  him  thereof,  to  the  great 
damage  of  the  said  G.  W.  F.,  to  the  evil  example,  etc.,  and 
against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

Second  count. 

Like  the  first^  except  that  the  conspiracy.,  etc.,  ivas  alleged  to  be 
"  to  obtain  and  acquire  to  the  said  T.  K.  the  elder"  (only),  of 
and  from  the  said  G.  W.  F.,  etc. 

Third  count. 

{Like  the  second,  only  substituting) :  "  T.  K.  the  younger,"  for 
"  T.  K.  the  elder." 

(611«)  Conspiracy  to  cheat  by  fraud.ident  devices  and  contrivances 
and  divers  false  pretences.il) 

That  A.  B.  and  C.  D.,  on,  etc.,  at,  etc.,  unlawfully  and  fraud- 
ulently, did  combine  confederate,  and  conspire  together  with 

the  parties  to  effectuate  a  fraud.'  Lord  Tenterden  also  is  supposed  to  have 
thrown  some  doubt  on  the  common  form  of  indictment  for  conspiracy  in  R.  v. 
Fowle  (4  C.  &  P.  592)  ;  but  the  indictment  there  departed  froni  the  common 
form,  charging  a  conspiracy  '  to  cheat  and  defraud  the  just  and  hnvful  creditors' 
of  F.,  but'not  saying,  '  of  their  moneys,'  or  of  anything.  This  objection  could 
not  have  escaped  that  learned  judge,  though  two  others  only,  and  those  less 
weighty,  are  ascribed  to  him  by  the  reporter ;  that  it  does  not  state  what  was  to 
be  done,  or  who  was  to  be  defrauded.  Even  that  indictment,  however,  he  per- 
mitted to  be  tried  ;  and  the  defendants  were  acquitted  for  want  of  evidence.  If 
they  had  been  convicted,  and  the  judgment  arrested,  the  case  of  R.  v.  Gill  (2  B. 
&  Al.  204)  would  have  remained  untouched.  Nor  does  Lord  Tenterden  say 
anvthing  which  indicates  his  dissatisfaction  with  it.  The  indictments  in  R.  /•. 
Richardson  (1  M.  &  Rob.  402),  and  R.  v.  Peck  (9  A.  &  E.  686),  which  were 
held  bad,  were  satisfactorily  distinguished  in  the  argument,  from  that  in  R.  y. 
Gill,  2  B.  &  Al.  204." 

(/)  This  count  was  sustained  in  R.  v.  Hudson,  8  Cox,  C.  C.  305,  by  the 
court  of  criminal  appeal.  See  Wh.  Cr.  L.  8th  ed.  §§  1349,  1371,  1390.  Pol- 
lock, C.  B.,  said  :  "  AV^e  are  all  of  opinion  that  the  conviction  on  the  third  count" 
(that  given  above)  "  is  good,  and  ought  to  be  supported.  The  count  is  in  the 
usual  form,  and  it  is  not  necessary  tliat  the  words  '  false  pretences'  stated  in  it 
should   be   understood    in   the  technical  sense    contended  for   by  Mr.    Price." 
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divers  other  persons  to  the  jurors,  etc.,  unknown,  by  divers  un- 
lawful and  fraudulent  devices  and  contrivances,  and  by  divers 
false  pretences,  unlaAvfully  to  obtain  from  E.  F.  the  sum  of  £2 
IO5.  of  the  money  of  the  said  E.  F.,  etc.,  and  unlawfully  to  cheat 
and  defraud  the  said  E.  F.,  etc.,  of  the  same.  {Conclude  as  in 
book  1,  chapter  3.) 

(612)  Conspiracy  to  defraud  by  means  of  false  pretences  and  false 
writings  in  the  foim  and  similitude  of  bank  notes  ;  the  overt 
act  being  the  uttering  a  note  purporting  to  be  a  -promissory 
note,  etc.,  and  to  have  been  signed,  etc.{m) 

That  T.  C.  and  A.  B.,  etc.,  on,  etc.,  at,  etc.,  falsely,  unlawfully, 
and  wickedly  did   conspire,  combine,  confederate,  and    agree 

And  Channel!,  B.,  said,  "  If  the  count  had  said  naerely  to  conspire,  and  had 
omitted  the  words  'by  false  pretences,'  it  would  have  been  good."  In  the  argu- 
ment, Mr.  Price,  for  the  defendants,  argued  that  to  sustain  this  count,  "the 
evidence  should  have  shown  such  a  false  pretence  as  j:)er  se  would  constitute  the 
ordinary  misdemeanor  of  false  pretences;"  but  this  was  negatived  by  the  court 
in  the  words  above  given. 

0«)  Collins  V.  Com.,  3  S.  &  R.  220.  See  Wh.  Cr.  L.  8th  ed.  §§  1348,  1382, 
1400,  1405. 

Tilghman,  C.  J.  :  "  It  is  said,  that  it  is  no  offence  to  conspire  to  defraud  peo- 
ple by  notes  purporting  to  have  been  promissory  notes,  and  to  have  been  signed, 
etc.  ;  because  nobody  could  be  imposed  on,  unless  the  note  purported  to  be  a 
promissory  note  at  tlie  time  of  passing  it.  Tliis  is  a  nice  distinction.  It  would 
have  been  more  jjroper  to  have  said,  purporting  to  be  a  promissory  note,  etc.  ; 
but,  as  to  the  expressions,  to  have  been  signed,  etc.,  they  are  strictly  proper,  be- 
cause the  act  of  signing  was  previous  to  the  act  of  passing,  and  therefore,  when 
passed,  the  notes  did  in  truth  purport  to  have  been  signed.  But  there  are  other 
expressions  charging  an  unlawful  cousjiiracy  ;  the  plan  is  described  as  an  agree- 
ment, confederacy,  etc.,  to  defraud,  by  means  of  false  pretences  and  false 
writings  in  the  fo7-m  and  similitude  of  bank  notes,  etc.,  so  that  upon  the  whole  it 
sufliciently  aj)pears,  that  there  was  an  unlawful  conspiracy.  Besides,  the  overt 
act  is  charged  with  strict  i)ropriety  ;  the  note  uttered  and  paid  to  Preston  is  de- 
scribed as  j)urj)orting  to  be  a  promissnvi/  note,  etc  ,  and  to  have  been  signed,  etc. 
But  it  is  objected,  tliat  the  ])assing  of  this  note  was  the  act  of  Collins  alone,  for 
which  the  other  defendants  are  not  answerable.  It  would  have  been  so,  had  it 
not  been  done;  in  pursuance  of  the  project  in  which  thej-  were  all  engaged  ;  but 
it  is  laid  in  the  indictment  as  having  been  done,  '  according  to  and  in  jmrsuance 
of  the  conspiracy,  combination,  confedei-acy,  and  agreement  among  themselves 
had,  as  aforesaid,'  etc.  The  act  of  one,  therefore,  is  to  be  considered  as  tiie  act 
of  all.  It  is  also  objected,  that  it  does  not  a[)])('ar  that  Preston  was  defrauded 
of  any  money,  or  other  j)ro])erty.  Tliat  is  of  no  importance  ;  tlic  note  was  paid 
to  \\m\  for  tlic  purpose  of  defranding  him,  which  makes  the  ofl'ence  complete, 
whcfhrr  lie  was  actually  deiVauded  or  not." 

Gibson,  J.  :  "  Jn  tliis  imlictment  the  fact  of  confederating  is  the  gist  of  the  of- 
fence. The  overt  acts  chargcil  to  ha\'e  been  done  in  j)ursiiaiice  of  the  conspiracy 
are  only  mattr-rs  of  afrgravatioii,  and  not  ncct'ssary  to  tlie  consummation  of  the 
crime;  wliich  would  l)c  well  laid  if  all  the  overt  acts  were  omitted.  If  tiiis 
were  an  indictment  tor  cheating,  instead  of  conspiring  to  cheat,  the  argument  in 
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among  themselves  to  deceive  uud  defraud,  and  to  cause  to  be 
deceived  and  defrauded,  divers  of  the  citizens  of  the  common- 

behall'  of  the  defendant  below  might  possibly  have  weight ;  but  I  am  not  aware 
that  in  a  case  like  the  jjreseiit,  it  is  at  all  necessary  to  set  out  the  false  tokens  or 
pretences  with  whicii  the  cheat  was  intended  to  be  eflected.  A  confederacy  to 
cheat,  generally,  would  be  indictable  before  any  means  should  be  devised  to 
carry  tlie  unlawful  purpose  into  execution.  Regina  r.  Best,  2  Ld.  Raj'ni.  1167. 
And  where  the  act  is  uit/aicj\d,  there  is  no  occasion  to  state  the  means  by  wliich 
it  is  to  be  eflected  ;  but  wheiv  it  only  becomes  illegal  from  the  means  emj)loyed 
to  execute  it,  so  much  must  be  stated  as  will  show  its  illegality.  In  the  Crown 
Circuit  Companion,  there  is  a  precedent  of  an  indictment  against  the  curate  and 
officers  of  a  parish,  for  a  conspiracy  to  cheat  sullerers  by  fire  out  of  monc^y  col- 
lected by  a  brief  for  their  use  ;  in  which  the  fraudulent  intent  is  stated  generally, 
without  specifying  any  preconcerted  means  of  carrying  it  into  eilect.  And  in 
3  Chitty's  Criminal  Law,  615,  there  is  a  count  for  a  general  conspiracy  to  de- 
fraud, without  stating  any  overt  act.  But  if  it  were  necessary  to  set  forth  the 
nature  of  the  false  pretences,  this  indictment  contains  a  sufficient  descrif)tion  of 
them,  even  if  the  part  objected  to  were  struck  out.  To  say  that  the  defendant 
defrauded  'divers  of  the  citizens  of  Pennsylvania  of  great  sums  of  money,  by 
means  of  false  pretences,  and  false,  illegal,  and  unauthorized  paper  writings  in 
the  form  and  similitude  of  bank  notes,  which  paper  writings  were  of  no  value,' 
would  be  a  suthcient  description  of  the  false  pretences,  in  an  indictment  for 
cheating.  But  it  is  objected,  that  these  writings  are  further  described  as  pur- 
porting to  have  been  promissory  notes  for  the  payment  of  money,  and  to  have 
been  signed,  etc.,  without  any  averment  that  they  were  so  at  the  time  the  con- 
federacy was  formed;  and,  consequently,  that  it  does  not  appear  that  those 
writings,  unaided  by  false  representation,  could  be  etl'ectual  instruments  in  the 
execution  of  the  fraudulent  design,  which,  if  effected  by  a  naked  lie,  would  not 
be  indictable  as  a  cheat.  But  that  conclusion  does  not  follow.  A  counterfeit 
bank  note,  although  without  a  signature,  and  although  it  should  not  strictly 
purport  to  be  a  promissory  note  for  the  payment  of  money,  may,  very  readily, 
be  the  successful  means  of  perpetrating  a  fraud  on  the  unwary,  who  are  as  much 
under  the  protection  of  the  law  as  tiie  most  acute.  In  Grover's  case  (Sayer 
liep.  206),  the  defendant  was  indicted  for  cheating,  by  assuming  the  character  of 
a  merchant,  and  producing  '  to  I.  S.  several  paper  writings,  wlilch  he  falsely 
affirmed  to  be  letters  from  Spain,  containing  commissions  for  jewels,  etc.,  to  the 
amount  of  £4000,  by  means  whereof  he  got  into  his  hands  two  watches,  the 
property  of  I.  S.,'  without  any  distinct  averment  that  the  paper  writings  ;^i/r- 
ported  to  be  such  ;  and  it  was  held  good.  But  taking  it  that  the  law  would  be 
otherwise  if  this  were  an  indictment  for  cheating,  would  a  conspirac}'  be  less 
criminal  in  legal  estimation,  because  the  means  agreed  on  to  carry  the  unlawful 
design  into  execution  were  not  like  to  prove  effectual  ?  It  is  no  excuse  for  a 
conspiracy  to  carry  on  a  malicious  prosecution,  that  the  indictment  was  defective, 
or  that  tlie  court  before  whom  it  was  found  had  no  jurisdiction ;  although,  in 
either  case,  the  defendant  never  was  in  jeopardy.  Hawk.  b.  1,  c.  72,  s.  3.  The 
devising  of  means  is  not  a  constituent  part  of  the  offence,  but  an  act  done  in  pur- 
suance of  the  original  design.  This  remark  also  applies  to  the  remaining  objec- 
tions, which  relate  to  the  manner  of  setting  forth  a  variety  of  instances  of  fraud, 
actually  pei-petrated  by  means  of  the  simulated  paper  writings  before  described  ; 
and  not  to  the  oriirinal  hatching  of  the  i)lot.  On  the  second  point  I  concur  with 
the  rest  of  the  court;  the  law  has  been  frequently  settled  as  stated." 

Duncan,  J.:  "  It  Is  objected,  that  the  lact  as  charged  is  not  indictable  ;  that 
the  sentence  is  erroneous.  The  objection  is,  that  the  indictment  states  that  the 
notes  purported  to  have  been  signed  and  to  have  borne  date  at  diiferent  days,  in 
the  past  tense  ;  and  though  they  might  have  purported  to  be  so,  that  it  did  not 
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wealth  of  Peniisvlvania,  of  great  sums  of  money,  hy  means  of 
false  pretences,  and  false,  illegal,  and  unauthorized  paper  writ- 
ings in  the  form  and  similitude  of  bank  notes,  which  said  paper 
writings  were  of  no  value,  and  purported  to  have  been  promis- 
sory notes,  bearing  different  dates,  for  the  payment  of  divers 
sums  on  demand,  by  the  Ohio  Exporting  and  Importing  Com- 
pany, at  their  bank  in  Cincinnati,  and  to  have  been  signed  by 
Z.  S.  as  president,  and  J.  L.  as  cashier,  when,  in  verity  and  in 
truth,  no  such  banking  company  existed;  and  that, according  to 
and  in  pursuance  of  the  conspiracy,  combination,  confederacy, 
and  agreement  among  themselves  had  as  aforesaid,  the  said  T. 
C.  afterwards  did  fraudulently,  unlawfully,  and  deceitfully  offer 
and  pay  to  one  J.  P.,  for  the  purpose  of  deceiving  and  defraud- 
ing him,  the  said  J.,  for  and  as  a  good,  genuine,  and  lawful  bank 
note,  one  of  the  aforesaid  false,  illegal,  and  unauthorized  paper 
writings  in  the  form  and  similitude  of  a  bank  note,  partly 
written  and  partly  printed,  purj)0rting  to  be  a  promissory  note 
for  the  payment  of  ten  dollars  by  the  Ohio  Exporting  and  Im- 
porting Company,  to  N.  W.,  or  bearer,  on  demand,  at  their  baidc 
in  Cincinnati,  bearing  date  the  fifteenth  day  of  January,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  sixteen,  and 
to  have  been  signed  by  Z.  S.  as  president,  and  J.  L.  as  cashier; 
he,  the  said  T.  C,  then  and  there,  to  wit,  on,  etc.,  well  knowing 
that  no  such  bank  existed,  at  Cincinnati  or  elsewhere,  as  the 
Ohio  Exporting  and  Importing  Company,  and   that  the  said 

neoepsarily  follow  that  they  were  so  when  they  were  uttered  and  passed.  The 
eonspiraoy  was  to  '  cheat  and  defraud,  by  certain  papers  purportin<jf  to  have  been 
signed  by  certain  persons,  and  at  certain  times  ;  and  that  Collins,  in  pursuance  of 
this  conspiracy,  did  utter  and  pay  these  papers,  ])urporting  to  have  been  so  signed 
and  so  to  bear  date  ;'  this  appears  to  me  a  suflicient  and  satisfactory  setting  ibrth 
of  these  pajjers.  It  was  not  necessary  to  set  them  forth  verbatim  ;  it  was  only 
necessary  to  state  what  they  purported  to  be.  The  allegation  is,  that  they  ])ur- 
j)orted  to  be  what  they  were  not.  That  is  the  substance  of  the  oU'ence,  and  it  is 
siil)stantlally  charged.  It  is  again  objected,  that  the  act  done  by  Collins  is  not 
the  act  which  the  defen<Iants  arc  alleged  to  have  conspired  to  do.  Now  the  con- 
spiracy was  to  deceive  and  defraud  divers  citizens  of  this  commonwealth  by  means 
of  these  papers,  and  the  charge  is,  that  CoUins  did,  in  pursuance  of  such  conspir- 
acy, etc.,  utter  and  pay  ;  the  overt  act  laid  was  the  act  they  combined  to  do.  It 
was  not  a  conspiracy  to  commit  one  act  of  traud  on  an  individual,  but  on  all  on 
whom  they  cf)uld  [tractise  this  imj)Ositi(m.  It  is  furtlu-r  objected,  that  no  acfiud 
fraud  is  alleged  to  have  been  perpetrated.  The  act  of  fraud  was  his  littering  and 
])aying  these  notes;  they  were  uttered  and  j)aid  as  good  and  genuine  notes  of  u 
certain  bank,  the  defeutlant  well  knowing  tlu-re  was  no  such  bank." 
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note,  purporting  to  be  a  bunk  note  issued  by  tlie  said  company, 
was  of  no  value,  etc. 

(613)  Conspiracy  to  cheat  'prosecutor  by  inducing  lam  to  buy  a  bad 

note. 

That  B.,late  of  and  W.,  late  of  etc.,  bein^  persons 

of  wicked  and  fraudulent  minds  and  dispositions,  and  wickedly 
devising  and  intending  to  cheat  and  defraud  the  said  0.  1).  of 
his  money,  goods,  chattels,  and  property,  on  at  G.,  in  the 

county  of  W.  aforesaid,  unlawfully,  wickedly,  and  deceitfully 
did  conspire,  combine,  confederate,  and  agree  together  to  cheat 
and  defraud  the  said  0.  D.  of  his  money,  goods,  chattels,  and 
property  as  aforesaid,  under  a  false  and  deceitful  color  and  pre- 
tence of  said  B.'s  securing  to  be  paid  unto  the  said  0.  D.  three 
hundred  and  forty-one  dollars  and  thirty  cents,  by  indorsing  and 
transferring  to  the  said  0.  D.  a  certain  promissory  note  made  by 
one  M.  G.,  by  which  note  the  said  M.  G.  promised  to  pay  B.,  or 
order,  three  hundred  and  forty-one  dollars  and  thirty  cents  on 
demand  ;  and  the  jurors,  etc.,  do  further  present,  that  the  said 
B.,  in  pursuance  of  and  according  to  the  said  conspiracy,  did  on 
(at  in  the  county  of  aforesaid),  wickedly  and 

fraudulently  pretend  to  the  said  0.  D.  that  the  said  M.  G.  was 
solvent  and  able  to  pay  the  said  note,  and  that  the  said  0.  D. 
would  be  in  no  danger  of  losing  the  sum  of  money  contained  in 
said  note  by  taking  the  assignment  thereof,  at  the  risk  of  the 
said  0.  D.  collecting  the  contents  from  the  said  M.  G.,  without 
resorting  to  the  said  B.  as  indorser,  and  that  the  said  W.,  in  fur- 
ther pursuance  of,  and  according  to  the  conspiracy  aforesaid, 
afterwards,  to  wit,  on  at  aforesaid,  falsely  and   de- 

ceitfully represented  to  the  said  0.  D.  that  he,  the  said  W.,  was 
the  said  M.  G.,  the  maker  of  the  said  note,  and  that  the  said 
"W.  had  then  two  hundred  dollars  in  money  for  the  purpose  of 
paying  in  part  the  contents  of  said  note,  and  that  in  case  the 
said  0.  D.  would  purchase  the  said  note  of  the  said  B.,  he,  the 
said  W.,  would  thereupon  immediately  pay  the  sum  of  two  hun- 
dred dollars  to  the  said  O.  D.  in  part  payment  of  the  said  note, 
and  would  pay  the  remainder  in  a  short  time  thereafter.  And 
the  jurors  aforesaid,  upon  their  oath,  etc.,  do  further  present, 
that  the  said  B.,  in  further  pursuance  of,  etc.,  the  said  conspir- 
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acy,  assigned  and  transferred  said  note,  etc.,  by  force  of  the  said 
false  pretences  hereinbefore  mentioned,  and  that  he,  the  said  B,, 
in  further  pursuance  of,  and  according  to  said  conspiracy,  by 
means  of  said  false  pretences,  and  by  force  of  said  assignment 
and  transfer  of  said  note,  did  wickedly  and  fraudulently  obtain 
from  the  said  0.  D.  one  horse,  of  the  value  of  tliirty  dollars,  a 
wagon,  of  the  value  of  thirty  dollars,  etc.,  of  the  goods  and  chat- 
tels of  the  said  0.  D. ;  whereas,  in  truth  and  in  fact,  the  said  M. 
G.  was  then  and  there  insolvent,  and  not  able  to  pay  the  money 
contained  in  the  said  note,  which  they  the  said  B.  and  W.  then 
and  there  well  knew;  and  whereas,  in  truth  and  fact,  the  said 
W.  was  not  the  maker  of  the  said  note,  nor  liable  to  p.ay  the 
same,  as  was  falsely  pretended  by  the  said  W.  to  the  said  0.  D,, 
as  they  the  said  B.  and  W.  then  and  there  well  knew;  to  the 
great  injury  and  damage  of  the  said  0.  D.,  and  against,  etc. 
{Conclude  as  in  book  1,  chapter  3.)(n) 

(614)  To  cheat  by  indirect  means,  etc.,  ivith  overt  acts  charging  false 

pretences,  etc.{o) 
That  H.  G.,  C.  L.,  W.   W.,  R.   \V^.,  and  F.  W.,  etc.,  being 
wicked  and  evil  disposed  persons  as  aforesaid,  and  devising  and 

(n)  People  v.  Barrett,  1  Johns.  R.  G6.  On  this  indictment,  in  consequence 
of  the  suddenly  discovered  absence  of  material  testimony,  the  court,  on  applica- 
tion of  the  district  attorney,  withdrew  a  juror  against  the  defendants'  consent.  On 
a  subsequent  day  they  were  tried  and  convicted  on  the  same  indictment,  but  on 
error  to  the  supreme  court  the  judjrment  below  was  reversed,  and  they  were  dis- 
charged. Being  afterwards  reindicted  in  a  new  bill,  they  answered  autrefois 
acquit,  to  which  the  attorney-general  replied  mil  ticl  record.  However  irregular 
this  jilca  was  under  the  circumstances — the  proper  course  now  being,  in  such  case, 
to  demur  to  the  i)lea — the  validity  of  the  present  indictment  was  brought  before 
the  court.  The  prosecution  rested  on  the  alleged  inadecjuacy  of  the  first  indict- 
ment to  sustain  a  verdict.  After  a  zealous  scrutiny,  however,  but  one  error  was 
proved  ;  but  as  that  was  enough  to  vitiate  the  indictment,  it  was  held  that  it  could 
not  be  pleaded  in  I)ar  to  further  proceedings  for  the  same  oilence.  "  The  defend- 
ants' counsel,"  said  Si)encer,  J.,  "  has  obviated  all  the  exceptions  taken  to  the 
indictment  but  one.  Tliere  appears  to  be  no  venue,  either  expressly  or  by  impli- 
cation, as  to  the  fraudulent  representations  made  by  B.  to  O.  1).,  that  1\I.  G.,  the 
maker  of  the  note,  was  in  solvent  circumstances.  This  representation  is  the  very 
gist  of  the  indictment ;  and  had  the  defendants  been  convicted  on  it,  I  should 
have  held  the  judguieut  liable  to  be  arrested;  for  it  is  a  fundamental  principle  in 
criminal  law,  that  evi'ry  material  fact  must  be  clearly  and  fully  set  out,  so  that 
nothing  can  be  taken  by  intendment."  This  blank  is  here  fdled  up  by  the  aver- 
ment in  l)ra<'kets. 

(o)  This  indictment  was  sanctioned  by  the  court  of  king's  bench,  in  H.  r. 
Gompertz,  December  1  7,  1840,  1 1  Jurist,  204,  9  Q.  B.  823  (see  .fiz/^ra,  fi08,  note  ; 
Wh.  Cr.  L.  8th  ed.  i^§  1:M8,  1381).  The  stress  of  the  case  was  on  the  eighth 
count,  which,  as  well  as  the  other  counts,  was  sustained  by  the  court. 
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contriving,  etc.,  on,  etc.,  witli  force  and  arms,  at,  etc.,  unlawfully, 
falsely,  fraudulently,  and  deceitfully  did  conspire,  combine,  con- 
federate, and  agree  together  unlawfully  and  by  indirect  means  to 
obtain,  acquire,  and  get  into  tlieir  hands  and  possession,  of  and 
from  one  G.  P.  R.,  certain  bills  of  exchange  accepted  by  the  said 
G.  P.  R.,  amounting  together  to  a  large  sum  of  money,  to  wit, 
the  sum  of  seven  hundred  pounds,  and  to  cheat  and  defraud  the 
said  G.  P.  R.  of  the  proceeds  of  the  said  last  mentioned  bills  of 
exchange  so  accepted  as  aforesaid  ;  that  in  pursuance  of  tiie  said 
last  mentioned  conspiracy,  combination,,  confederacy,  and  agree- 
ment so  as  aforesaid  had  and  made,  the  said  11,  G.,  C.  L.,  W. 
W.,  R.  W.,  and  F.  W.,  well  knowing  that  the  said  G.  P.  R.  was 
desirious  of  borrowing  a  certain  sum  of  monej^  upon  certain 
security  possessed  by  the  said  G.  P.  R.,  to  wit,  on,  etc.,  at,  etc., 
did  falsely  pretend,  assert,  and  affirm  to  the  said  G.  P.  R.,  that 
one  W.  P.,  of  Paris,  in  the  kingdom  of  France,  and  then  resi- 
dent at  H.  hotel.  Piccadilly,  in  the  said  county  of  Middlesex,  a 
friend  of  the  said  H.  G.,  and  a  client  of  the  said  W.  W.,  R.  ^V"., 
and  F.  W.,  had  agreed  to  lend  and  advance  to  the  said  G.  P.  R. 
and  H.  G.  the  sum  of  fifty-five  thousand  pounds,  forty-two  thou- 
sand five  hundred  pounds,  part  thereof,  to  be  received  by  the  said 
G.  Pv  R-,  and  the  sum  of  twelve  thousand  five  hundred  pounds, 
the  remainder  thereof,  to  be  received  by  the  said  H.  G. ;  and  that 
the  said  sum  of  fiftj'-tive  thousand  pounds  was  lying  waiting  for 
them  the  said  G.  P.  R.  and  H.  G.,  at  Messrs.  II.'s,  the  bankers 
of  the  said  W.  P. ;  and  that  if  the  said  G.  P.  R.  would  accept 
bills  of  exchange  to  the  amount  of  five  thousand  pounds,  in  ad- 
dition to  a  certain  other  bill  of  exchange  before  then  accepted  by 
the  said  G.  P.  R.  for  the  sum  of  one  thousand  pounds,  and  would 
also  accept  a  certain  other  bill  of  exchange  for  two  thousand 
pounds,  they  the  said  W.  W.,  R.  W.,  and  F.  W.,  should  and 
would  retain  for  the  said  G.  P.  R.   the  sum  of  six  thousand 
pounds  out  of  the  said  H.  G.'s  share  of  the  said  loan  or  sum  of 
fifty-five  thousand  pounds,  and  should  and  would  also  pay  and 
discharge  certain  claims  upon  the  said  G.  P.  R.,  amounting  to 
the  further  sum  of  two  thousand  pounds,  out  of  the  said  G.  P. 
R.'s  share  of  the  said  loan  or  sum  of  fifty-five  thousand  pounds; 
by  means  of  which  said  false  pretences  in  this  count  mentioned, 
and  in  further  pursuance  of  the  said  last  mentioned  conspiracy, 
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corabinatioii,  confederacy,  and  agreement,  so  had  and  made  as 
aforesaid,  they  the  said  H.  G.,  C.  L.,  W,  W.,  R.  W.,and  F.  W., 
afterwards,  to  wit,  on,  etc.,  at,  etc.,  did  obtain,  acquire,  and  get 
into  their  hands  and  possession,  of  and  from  the  said  G.  P.  R., 
certain  other  bills  of  exchange  accepted  by  him  the  said  G.  P.  R., 
and  payable  at  a  future  day,  for  divers  other  large  sums  of 
money,  amounting  in  the  whole  to  a  large  sum  of  money,  to  wit, 
the  sum  of  seven  thousand  pounds ;  that  is  to  say,  four  bills  of 
exchange  for  the  respective  sums  of  one  thousand  pounds  each, 
two  bills  of  exchange  for  the  respective  sums  of  five  hundred 
pounds  each,  and  one  other  bill  of  exchange  for  the  sum  of  two 
thousand  pounds.  "Whereas,  in  truth  and  in  fact,  the  said  "W. 
P.,  of  Paris,  in  the  kingdom  of  France,  and  then  resident  at  H. 
hotel,  Piccadilly,  in  the  said  county  of  Middlesex,  a  friend  of 
the  said  H.  G.,  and  a  client  of  the  said  W.  W.,  R.  W.,  and  F.  W., 
had  not  agreed  to  lend  and  advance  the  said  G.  P.  R.  and  H.  G. 
the  sum  of  fifty-five  thousand  pounds,  the  sum  of  forty-two 
thousand  five  hundred  pounds,  part  thereof,  to  be  received  by 
the  said  G.  P.  R.,  and  the  sum  of  twelve  thousand  five  hundred 
pounds,  the  remainder  thereof,  to  be  received  by  the  said  H.  G. 
And  whereas,  in  truth  and  in  fact,  no  sum  of  fifty-five  thou- 
sand pounds  was  lying  waiting  for  them,  the  said  G.  P.  R.  and 
H.  G.,  at  Messrs.  H.'s,  the  bankers  of  the  said  W.  P. ;  and 
whereas,  in  truth  and  in  fact,  if  the  said  G.  P.  R.  would  accept 
bills  of  exchange  to  the  amount  of  five  thousand  pounds,  in  ad- 
dition to  a  certain  other  bill  of  exchange  before  then  accepted 
by  the  said  G.  P.  R.,  for  the  sum  of  one  thousand  pounds,  and 
would  also  accept  a  certain  other  bill  of  exchange  for  two  thou- 
sand pounds,  they  the  said  W.  W.,  R.  W.,  and  F.  W.  would 
not  retain  for  the  said  G.  P.  R.  the  sum  of  six  thousand  pounds 
out  of  the  said  11.  G.'s  share  of  the  said  loan  or  sum  of  fifty-five 
thousand  pounds,  and  would  not  also  pay  and  discharge  certain 
claims  upon  the  said  G.  P.  R.,  amounting  to  the  sum  of  two 
thousand  pounds,  out  of  the  said  G.  P.  R.'s  share  of  the  said 
loan  or  sum  of  fifty-five  thousand  pounds;  and  whereas,  in 
truth  and  in  fact,  there  was  no  such  person  as  W.  P.,  of  Paris, 
in  the  kingdom  of  France,  and  then  resident  at  II.  hotel,  Pic- 
cadilly, in  the  said  county  of  Middlesex,  a  friend  of  the  said 
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H.  G.,  atid  a  client  of  the  said  W.  W.,  R.  W.,  and  F.  W.  ; 
and  whereas,  in  truth  and  in  fact,  the  said  11.  G.,  C.  L.,  W. 
W.,  R.  W.,  and  F.  W.  well  knew  that  no  advance  of  money 
was  intended  to  be  made  to  the  said  G.  P.  R.  by  W.  P.,  or  any 
other  person  whatsoever  ;  and,  on  the  contrary  thereof,  the  said 
H.  G.,  C.  L.,  W.  W.,  R.  W.,  and  F.  W.,  during  all  the  time  last 
aforesaid,  intended  only  to  obtain  and  acquire  to  themselves  the 
said  several  last  mentioned  bills  of  exchange  so  accepted  as 
aforesaid,  and  to  convert  the  same  to  their  own  use,  and  utterly 
to  cheat  and  defraud  the  said  G.  P.  R.  of  the  same,  and  of  the 
proceeds  thereof  respectively,  to  wit,  at,  etc.,  to  the  great  fraud, 
damage,  and  deception  of  the  said  G.  P.  R.,  etc. 

The  fourth  count  charged  that  the  defendants  consjnred  to  enable 
the  said  H.  G.  to  get  into  his  hands  certain  bills  of  exchange  ac- 
cepted by  the  said  G.  P.  H.,  and  cheat  and  defraud  him  of  the  pro- 
ceeds thereof ;  and  proceeded  to  state  certain  overt  acts. 

The  fifth  count  charged  that  the  defendants  conspired  to  cheat 
and  defraud  the  said  G.  P.  P.  of  divers  large  sums  of  money,  of 
the  proper  moneys  of  the  said  G.  P.  P. ;  and  proceeded  to  state  overt 
acts. 

The  sixth  count  charged  that  the  defendants  conspired.,  by  divers 
false  pretences,  to  cheat  and  defraud  the  said  G.  P.  P.  of  divers 
large  sums  of  money,  of  the  proper  moneys  of  the  said  G.  P.  P. 

The  seventh  count  charged  that  the  defendants  conspired,  by  false 
pretences,  to  get  into  their  hands  divers  other  bills  of  exchange  ac- 
cepted by  the  said  G.  P.  P.,  and.  paycdjle  at  a  future  day ;  not 
stating  overt  acts. 

The  eighth  count  stated  that  the  said  H.  G.,  C.  L.,  "W.  W.,  R. 
W.,  and  F.  W.,  being  such  evil  disposed  persons  as  aforesaid, 
and  devising  and  contriving  as  aforesaid,  afterwards,  to  wit,  on, 
etc.,  in  the  year  aforesaid,  with  force  and  arms,  at  G.'s  Inn  afore- 
said, in  the  county  of  Middlesex  aforesaid,  unlawfully,  falsely, 
fraudulently,  and  deceitfully  did  conspire,  combine,  confederate, 
and  agree  together,  by  divers  false  pretences  and  indirect  means, 
to  cheat  and  defraud  the  said  G.  P.  R.  of  his  moneys,  to  the 
great  damage,  fraud,  and  deceit  of  the  said  G.  P.  R.,  to  the  evil 
example,  etc. 
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(615)  Conspiracy  to  cheat  by  false  pretences.  First  count.  Con- 
spiracy "  by  divers  false  pretences  and  subtle  means  and  con- 
trivances" to  obtain  goods.,  etc.^  from  prosecutors.  Overt  acts 
charging  a  fraudulent  carrying  on  business  by  a  fictitious 
name,  receiving  goods  on  that  basis,  and  fraudulently  conceal- 
ing the  same.{p) 

That  the  several  defendants,  "  intending  to  defraud  divers  of 
the  liege  subjects  of  our  lord  the  king  of  their  goods  and  mer- 

(p)  This  is  the  first  count  of  the  indictment  in  R.  v.  Hamilton,  7  C.  &  P   448. 

The  second  charged  tliat  all  the  defendants,  "intending  to  cheat  and  defraud 
divers  of  the  liege  subjects  of  our  lord  the  king  of  their  goods  and  merchandise," 
did  conspire,  "  by  divers  false  pretences  and  subtle  means  and  contrivances,  to 
obtain  and  acquire  to  themselves,  of  and  from  divers  liege  subjects  of  our  lord  the 
king,  then  carrying  on  business  at  or  near  Belfast  aforesaid,  to  wit,  J.  B.  and  W. 
B.  (naming  the  eight  prosecutors),  divers  other  goods  and  merchandise  of  great 
value,  to  wit,  of  the  value  of  £10,000,  and  to  cheat  and  defraud  the  said  subjects 
of  their  said  goods  and  merchandise,  to  the  great  damage  of  the  said  J.  B.  and 
AV.  B.,"  etc. 

The  third  count  was  exactly  similar  to  the  second,  except  that  it  throughout 
omitted  the  names  of  the  parties  intended  to  be  defrauded. 

The  fourth  count  was  exactly  similar  to  the  third,  except  that  in  it  the  names 
of  John  Bell  and  William  Bell  were  inserted  throughout  the  count,  insti'ad  of 
the  words  "divers  liege  subjects  of  our  said  lord  the  king,  then  carrying  on 
business  at  or  near  Belfast  aforesaid." 

The  fifth  and  sixth  counts  were  similar  to  the  fourth,  except  that  in  these 
counts  the  names  of  Mr.  Stewart  and  Messrs.  Bragg  were  substituted  for  those 
of  Messrs.  Bell. 

Tiie  seventh  count  charged  that  all  the  defendants,  "  intending  to  cheat  and 
defraud  certain  persons,  then  carrying  on  business  at  Belfast  aforesaid,  of  their 
goods  and  merchandise,"  did  conspire  "that  the  said  S.  J.,  otherwise  called  G. 
F.  H.,  should  fraudulently  get  into  his  hands,  under  color  and  pretence  of  jnir- 
chasing  the  same,  divers  goods  and  merclumdises,  of  and  belonging  to  certain 
merchants  then  carrying  on  business  at  Belfast,  and  that  (all  the  defendants) 
should  cheat  and  defraud  the  said  merchants  so  carrying  on  business  at  Belfast, 
of  the  said  goods  and  merchandise,  to  the  great  damage  of  the  said  merchants," 
etc. 

The  eighth  count  charged  that  the  defendants,  intending  to  defraud  Messrs. 
Bell,  did  conspire  that  8.  .J.,  otherwise  called  G.  F.  II.,  should  "fraudulently 
get  into  his  haiuls,  und(;r  color  and  pretence  of  purchasing  the  same,"  goods  of 
Messrs.  Bell,  and  that  all  the  defendants  "should  cheat  and  defraud"  Messrs. 
Bell  of  the  same. 

The  ninth,  tenth,  and  eleventh  counts  were  similar,  substituting  the  names  of 
Mr.  Stewart,  Messrs.  Bragg,  and  Mr.  Makinson,  for  those  of  Messrs.  Bell. 

The  twelfth  count  charged  that  all  the  defendants,  "  intending  to  cheat  and 
defraud  divers  of  the  liege  subjects  of  our  lord  the  king  of  their  goods  and  mer- 
chandises," did  cons])ire,  "  by  divers  false  pretences  and  siil)tle  means  and  de- 
vices, that  the  said  S.  J.,  otherwise  called  G.  F.  H.,  should  fr.iiidulently  get  into 
his  hands  divers  goods  and  nierciiandises  of  and  belonging  to  flic  said  iiegt'  sub- 
jects, and  that  (all  the  defendants)  siiould  cheat  an<l  defraud  the  said  liege  sub- 
jects of  their  said  goo<ls  and  nu'rchandises,  to  the  great  damage  of  tin-  said  liege 
subjects,"  etc. 

The  thirtei'uth  count  cliarged  that  all  the  defendants,  "intending  to  cheat  and 
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chandise,  on,  etc.,  at,  etc.,  and  within  tlie  jurisdiction  of  the  said 
court,  unlawfully,  etc.,  did  conspire,  with  divers  other  persons 

defniud  divers  liepe  subjects  of  our  lord  the  kin<r  of  tlieir  goods  and  merclian- 
dises,"  did  eoiis])ire,  "  by  false  pretences  and  subtle  means  and  devices,  to  get 
into  their  hands  divers  goods  and  merchandise,  of  and  belonging  to  the  said  liege 
subjects,  of  great  value,  and  to  cheat  and  delraud  the  said  liege  subjects  of  the 
same,  to  the  great  damage  of  the  said  liege  subjects,"  etc. 

In  this  case  a  summons  having  been  obtained,  calling  on  the  prosecutors  to  show 
cause  wh)-  they  should  not  deliver  a  particular  of  the  charge  :  — 

Bodkin,  for  the  defendants,  contended  that,  from  the  general  nature  of  the  in- 
dictment, the  defendants  could  not  make  their  defences  without  a  particular  of 
the  charges. 

C.  Phillips,  for  the  y)rosecution,  submitted  that,  in  a  case  of  conspiracy,  the  de- 
fendants were  not  entitled  to  a  particular  of  the  cliarge. 

Littledale,  J.,  took  time  to  consider,  and  then  made  the  following  order  :  — 
"The  King  v.  M.  Woolf  and  others. 

"  Upon  hearing  IMr.  Bodkin,  of  counsel  for  the  defendants,  and  Mr.  C.  Phillips, 
of  counsel  for  the  prosecutors,  and  upon  hearing  the  attorneys  or  agents  on  both 
sides,  I  do  order  that  the  prosecutors  deliver  to  the  defendant  j\I.  Woolf,  or  his 
attorney,  a  particular  statement  and  specific  charge,  in  writing,  to  be  made  against 
the  said  M.  Woolf  under  this  indictment,  in  order  that  he  may  be  enabled  tairly 
to  defend  himself  against  such  charge  ;  and  that  in  the  mean  time  all  further  pro- 
ceedings be  stayed. 

"  Dated  this"  5th  day  of  February,  1836.  J.  Littlkdale." 

Under  this  order  the  following  particular  was  delivered :  — 

"  In  the  central  criminal  court. — The  King  against  Mozely  Woolf  and  others. 

"  In  obedience  to  an  order  obtained  by  you,  we  give  you  notice,  that  the  state- 
ment or  charge  which  is  made  against  you  is  of  conspiracy  with  Joseph  Charles 
Lyons,  Simeon  Joseph,  otherwise  (ieorge  Frederick  Hamilton,  Izidore  Levinson, 
otherwise  James  Roller,  Heyman  Levin,  Morris  Levinson,  and  Abraham  Hart- 
sane,  or  one  of  them,  to  defraud  the  several  other  persons  mentioned  in  this  in- 
dictment and  others,  by  obtaining  irom  them,  through  the  said  Simeon  Joseph, 
otherwise  George  Frederick  Hamilton,  larire  quantities  of  goods  under  the  false 
pretence  that  the  said  Simeon  Josej)!!,  otherwise  called  George  Frederick  Hamil- 
ton, was  a  partner  in  the  firm  of  Malisius  Schneider  and  Company,  of  Hamburg, 
and  under  the  false  and  fraudulent  pretences  and  means  charged  in  the  indict- 
ment, that  you,  the  said  Mozely  Woolf,  were  a  party  or  privy  to  the  said  conspi- 
racy, and  acted  in  furtherance  thereof;  and  that  you  received  the  said  goods  so 
fraudulently  obtained,  or  part  thereof,  with  a  guilty  knowledge,  or  Avith  reason- 
able ground  to  suspect,  that  they  had  been  fraudulently  obtained,  and  that  you 
did  not  come  by  honest  and  fair  means,  and  in  the  usual  course  of  fair  and  honest 
trade  and  dealing,  into  the  possession  of  the  said  goods  ;  and  take  notice,  that  the 
prosecutors  will  contend  that  they  are  not  bound  or  limited  by  this  notice  to  giv- 
ing in  evidence  any  matter  which,  if  this  notice  had  not  been  delivered,  they 
■would  have  been  entitled  to  give  in  evidence  on  the  trial  of  this  indictment. 
Dated  this  9th  day  of  February,  1836. 

"  Yours,  etc.  Ashuhst  &  Gainsford, 

"  Solicitors  for  the  prosecution. 

"To  ]\Iozely  Woolf,  one  of  the  above  named  defendants,  and  to  Mr.  Isaacs, 
his  attorney  or  agent,  or  whom  else  it  may  concern." 

A  summons  was  afterwards  taken  out  before  Mr.  Justice  Littledale,  for  a  further 
and  better  particular  of  the  charge. 

Adolphus,  for  the  prosecution. — I  submit  that  there  ought  to  be  no  particular 
in  a  case  of  conspiracy.  I  am  aware  that  in  cases  of  barratry-  and  of  embezzle- 
ment (R.  V.   Hodgson,  3  C.  &  P.  422;  R.  v.  Bootyman,  s'C.  &  P.  300),  par- 
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unknown,  bj  divers  false  pretences  and  subtle  means  and  con- 
trivances, to  obtain  and  acquire  to  themselves,  of  and  from  divers 
liege  subjects  of  our  lord  the  king,  then  carrying  on  business  at 
or  near  Belfast,  in  that  part  of  the  United  Kingdom  called  Ire- 
land, to  wit,  of  J.  B.,  and  of  W.  B.,  and  of  W.^S.,  and  of  H.  B. 
and  H.  B.  the  younger,  and  of  G.  H.,  and  of  T.  IL,  and  of  C.  A., 
divers  goods  and  merchandises  of  great  value,  to  wit,  of  the 
value  of  ten  thousand  pounds,  and  to  cheat  and  defraud  the  said 
subjects  thereof."  And  the  jurors,  etc.,  do  further  present,  that 
the  defendant  S.  J.,  otherwise  called  G.  F.  H.,  in  pursuance  of 

tioulars  have  been  granted  ;  and  in  a  recent  case  of  nuisance  a  particular  was  or- 
dered (R.  y.  Curwood,  5  N.  &  M.  369)  ;  but  in  a  case  of  conspiracy,  J  believe 
there  is  no  instance  of  a  particular  of  the  charge  having  been  ordered. 

Littledale,  J. — Before  I  made  the  order  for  a  particular  in  this  case,  I  con- 
ferred with  several  of  the  learned  judges,  and  they  agreed  with  me  as  to  the 
niaking  of  the  order.  It  is  therefore  not  my  opinion  alone  ;  1  think  you  ought 
in  your  particular  to  state  either  that  the  goods  were  obtained  by  tliose  pre- 
tences stated  in  the  first  count,  or  that  you  should  specify  what  the  pretences 
were. 

Carrington,  for  the  defendant  Woolf. — Nothing  can  be  more  general  than 
the  particular  already  delivered.  It  does  not  limit  the  cliarge  in  any  way  either 
to  time,  place,  persons,  or  facts.  I  submit,  that  Mr.  Woolf  should  be  informed 
what  specific  acts  he  is  charged  with  having  done,  and  also  the  times  and  places 
at  wliich  those  acts  are  alleged  to  have  taken  place. 

Littledale,  J. — I  do  not  think  that,  in  a  case  of  conspiracy,  I  ought  to  com- 
pel the  prosecutors  to  state  all  that. 

Camngton. — The  prosecutors  add  a  notice  at  the  end  of  their  particulars, 
vague  as  they  are,  that  they  do  not  intend  to  be  bound  by  them,  but  that  they 
meant  to  go  into  other  evidencje. 

IJttledale,  J. — The  prosecutors  should  not  add  that  to  their  particulars.  If, 
after  giving  particulars,  the  prosecutors  give  a  distinct  and  separate  notice 
that  they  mean  to  go  into  other  evidence,  and  the  defendants  at  the  trial  object 
to  that,  and  rely  upon  the  particulars,  the  judge  at  the  trial  will  decide  whether 
he  will  receive  any  evidence  beyond  the  particulars.  I  tliink  that  the  ordering 
of  particulars  in  cases  like  the  present,  is  a  highly  beneficial  j)ractice  ;  and  1  also 
think  that  a  particular  should  give  the  same  information  that  a  special  count  does. 
The  first  count  in  this  indictment,  in  my  opinion,  states  enough  witliout  any  par- 
ticidar ;  the  efiect  of  a  particular  being,  when  a  count  is  framed  in  a  general 
form,  to  give  the  opposite  party  the  same  information  that  he  would  give  if  tliere 
was  a  special  count.  I  have  always  understood  this  to  be  the  rule  with  respect 
to  particulars  in  civil  cases. 

He  then  made  the  following  order : — 

"The  King  v.  AI.  Woolf,  indicted  with  others. 

"  Upon  hearing  Air.  Carrington,  of  counsel  for  tlie  defendant,  and  Air.  Adol- 
phus,  of  counsel  for  the  j)rosecution,  and  by  consent,  I  do  order,  that  tlie  attor- 
neys or  ag(Mits  for  the  prosecution  deliver  to  Air.  Isaacs,  the  defendant,  AI. 
Woolf 's  attorney,  a  furtlier  and  better  particular  of  tiie  nature  and  charge  alleged 
in  the  indictment  in  tliis  prose(;ution.  And  that,  In  the  mean  time,  all  further 
proceedings  l)e  stayed. 

"Dated  tiie  l(Jth  day  of  February,  1836. 

"J.   LlTTLKDALE." 

See,  as  to  bill  of  particulars,  Wh.  Cr.  L.  8th  ed.  §  1386. 
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the  said  conspiracy,  did  afterwards,  at  Belfast,  "  falsely  and 
fraudulently  carry  on  business,  under  the  style  and  firm  of  M. 
S.  and  Compan}',  and  did  fraudulently  obtain  divers  goods  and 
merchandises  of  great  value,  to  wit,  of  the  value  of  ten  thou- 
sand pounds,  of  and  belonging  to  the  said  liege  subjects  of  our 
said  lord  the  king,  then  carrying  on  business  at  Belfast  as  afore- 
said, under  color  and  pretence  of  purchasing  the  same  for  the 
said  firm  of  M.  S.  and  Conipany,  to  wit,  goods  and  merchandise 
of  the  said  J.  B.  and  W.  B.,  of  the  value  of  one  thousand 
pounds,"  and  {stating  goods  of  the  value  of  jive  hundred  'pounds  of 
each  of  the  other  prosecutors).  And  the  jurors,  etc.,  do  further 
present,  that  the  six  other  defendants,  in  further  pursuance  of 
this  conspiracy,  "  did  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  at  London  aforesaid,  and  within  the  jurisdiction  of 
the  said  court,  fraudulently  receive  the  said  goods  so  obtained 
by  the  said  S.  J.,  otherwise  called  G.  F.  H.,  as  aforesaid,  under 
color  and  pretence  of  having  purchased  the  same,  and  did 
fraudulently  conceal  and  secrete  the  same."  And  so  the  jurors 
aforesaid,  upon  their  oatlis  aforesaid,  do  say,  that  (all  the  de- 
fendants), in  manner  and  by  the  means  aforesaid,  unlawfully 
and  fraudulent!}'  did  obtain  from  the  said  J.  B.  and  W.  B.,  W. 
S.,  H.  B.  and  H.  B.  the  younger,  G.  H.,  T.  H.,  and  C.  M.,  re- 
spectively, the  goods  and  merchandise  aforesaid,  and  did  cheat 
and  defraud  them  thereof,  "  to  the  great  damage  of  the  said  J. 
B.  and  "VV.  B.,  etc.,  and  against  the  peace,  etc.  {Conclude  as  in 
book  1,  chapter  3.) 

(616)  Conspiracy  to  obtain  from  prosecutor  certain  articles  under  the 
pretence  that  defendants  were  the  servants  of  a  third  party. 
Overt  acts,  charging  the  consummation  of  the  conspiracy. 

That  J.  M'G.  and  P.  M'G.,  late  of,  etc.,  yeomen,  being  evil 
and  ill-disposed  persons,  and  contriving  and  intending  unlaw- 
fully, fraudulently,  and  deceitfully  to  cheat  and  defraud  one  C. 
G.  P.,  of  the  city  aforesaid,  yeoman,  on,  etc.,  with  force  and 
arms,  etc.,  at,  etc.,  falsely,  fraudulently,  and  unlawfully  did 
combine,  conspire,  confederate,  and  agree  together  to  obtain, 
acquire,  and  get  into  their  possession,  of  and  from  the  sai<l  C. 
G.  P.,  three  pots  of  kitchen  fat,  of  the  value  of  seven  shillings 
and  sixpence,  and  five  bushels  of  wood  ashes,  of  the  value  of 
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three  shillings  and  ninepence,  under  the  false  color  and  pretence 
that  the  said  J.  and  P.  were  the  servants  of  K.  and  M.,  of  the 
city  aforesaid,  tallow-chandlers  and  soap-boilers,  and  emploj-ed 
and  authorized  by  them,  the  said  K.  and  M.,  to  collect  kitchen 
fat  and  wood  ashes  for  thera,  the  said  K.  and  M.  And  the  said 
J.  and  M.,  in  pursuance  of,  and  according  to  the  conspiracy, 
combination,  and  agreement  aforesaid,  so  as  aforesaid  between 
them  had,  afterwards,  to  wit,  on  the  same  day  and  year  afore- 
said, at  the  city  aforesaid,  and  wnthin  the  jurisdiction  of  this 
court,  falsely,  fraudulently,  unlawfully,  and  deceitfully  did  pre- 
tend and  affirm  that  they,  then  and  there,  were  the  servants  of 
K.  and  M.,  tallow-chandlers  and  soap-boilers,  and  that  they 
were  emjiloyed  and  authorized  by  them  to  collect  kitchen  fat 
and  wood  ashes.  And  the  said  J.  and  P.,  in  pursuance  of,  and 
according  to  the  conspiracy,  combination,  and  agreement  afore- 
said, afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at 
the  city  aforesaid,  and  within  the  jurisdiction  of  this  court,  by 
the  false  pretences  aforesaid,  did  obtain,  acquire,  and  get  into 
their  possession,  unlawfully  and  fraudulently,  three  pots  of 
kitchen  fat,  of  the  value  of  seven  shillings  and  sixpence,  and 
five  bushels  of  wood  ashes,  of  the  value  of  three  shillings  and 
ninejjence,  of  the  goods  and  chattels  of  the  said  C.  G.  P.,  from 
the  said  C.  G.  P. ;  whereas,  in  truth  and  in  fact,  they  the  said 
J.  and  P.  were  not  then  the  servants  of  the  said  K  and  M.,  nor 
was  either  of  them  the  servant  of  the  said  K.  and  M. ;  and 
whereas  they,  the  said  J.  and  P.,  were  not  then  authorized  and 
employed,  nor  was  either  of  them  authorized  and  employed,  by 
the  said  Iv.  and  M.,  to  collect  kitchen  fat  and  wood  ashes,  to 
the  great  damage  of  the  said  C.  G.  P.,  to  the  evil  example,  etc., 
contrary,  etc.,  and  against,  etc.  {Conclude  as  in  book  1,  chapter  3.) 

(617)  Conspiring  to  get  prosecutor  s  goods  by  false  pretences^  etc.{q) 

That  A.  "VV.  and  C.  J.,  both  now  resident  in  Ipswich,  in  the 
county  of  Essex  aforesaid,  laborers,  being  evil  disposed  persons, 

(7)  Tliis  count  was  suxtaincd  in  Com.  v.  AVarron  (G  Mass.  74),  and  on  this 
account  1  have  introihiccd  it  into  the  text,  tliougii  1  tliink  tliat  it  is  cU'ar  tliat  in 
Massachusetts  tlie  lorni  is  no  hjnger  grwd.  t'oni.  t\  Hunt,  4  Mete.  Ill;  Com. 
i\  Kastman,  1  Cusli.  \[)\  ;  Com.  v.  fSheihi,  7  Cush.  .'jl.'>.  In  tlie  case  of  Warren, 
I'arsons,  J.,  in  disposing  of  tlie  indictment,  said  :  "  The  gist  of  tlie  oilence  is  the 
conspiriicy  to  cheat  Putnam  of  his  shoes,  and  the  defendants  might  lawfully  have 
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and  devising  and  contriving  to  cheat  and  defraud  one  M.  P.  of 
his  property,  on,  etc.,  now  hist  past,  at,  etc.,  witli  force  and  arms, 
did  unhawfully  conspire,  combine,  confederate,  and  agree  to- 
gether to  obtain,  acquire,  and  get  into  their  hands  and  posses- 
sion, of  and  from  the  said  M.  P.,  a  large  quantity  of  women's 
shoes;  and  tliat  they  the  said  W.  and  J.,  in  pursuance  of  the 
unlawful  conspiracy,  combination,  confederacy,  and  agreement 
aforesaid,  so  as  aforesaid  had,  did  then  and  there  fnlsel}',  fraudu- 
lently, unlawfully,  and  deceitfully  pretend  to  and  affirm  to  the 
said  P.  that  his  the  said  A.  W.'s  name  was  W.  L.,  that  he  the 
said  W.  then  lived  in  the  town  of  Gloucester,  in  the  county 
aforesaid,  that  he  carried  on  the  business  of  shoemaking  in  the 
said  town  of  Gloucester,  that  he  wanted  a  large  number  of  shoes 
to  ship  to  the  Havana  in  the  West  Indies,  that  he  then  had  a 
large  number  of  shoes  making  for  his  use  to  be  shipped  to  the 
said  Havana  by  him,  but  that  they  could  not  be  finished  and 
delivered  to  him  so  soon  as  he  should  have  occasion  for  them  ; 
and  that  he  the  said  M.  P.,  giving  credit  to  and  believing  the 
aforesaid  false,  deceitful,  and  fraudulent  pretences  and  affirma- 
tions of  the  said  W.  and  J.,  and  not  knowing  the  contrary,  was 
induced  to,  and  then  and  there  did  deliver  to  the  said  W.  and 
J.  two  hundred  pairs  of  women's  shoes,  of  the  value  of  one 
hundred  and  twenty-four  dollars,  upon  trust  and  credit ;  and 
that  the  said  A.  W.,  in  pursuance  of  and  according  to  the  un- 
lawful conspiracy,  combination,  confederacy,  and  agreement 
aforesaid,  did  then  and  there  falsely,  deceitfully,  and  fraudu- 
lently make,  counterfeit,  and  fabricate  two  promissory  notes  of 

been  convicted,  if  the  jury  were  satisfied  on  legal  evidence  that  they  were  guilty 
of  the  conspiracy  charged,  although  no  act  done  in  pursuance  of  it  had  been 
proved.      Com.  i'.  Judd  et  nl.,  2  Mass.  R.  329. 

"But  Warren's  intent  to  defraud  Putnam  is  not  denied,  and  the  question  is 
whether  the  jury  could  lawfully  infer  that  Johnson  was  an  associate  and  confed- 
erate in  the  same  fraudulent  design.  He  went  with  Warren,  he  was  with  him  in 
the  shop  when  he  received  the  shoes,  and  when  he  gave  the  fictitious  securities. 
If  Johnson  gave  no  evidence  to  explain  his  connection  with  Warren,  whence  the 
jur}-  might  infer  that  it  was  innocent,  they  miglit  infer  that  he  was  privy  to  War- 
ren's want  of  credit,  and  that  he  had  obtained  the  shoes  fraudidently.  If  the 
evidence  had  rested  here,  the  jury  might  have  pressed  it  too  far;  but  when  it 
was  proved  that  he  received  a  hundred  pair  of  the  shoes,  and  sold  them  under  a 
fictitious  name,  the  jury  might  well  infer  that  as  he  had  his  share  in  the  plunder, 
he  was  an  associate  in  the  villainy  by  whicli  it  was  obtained.  We  cannot,  there- 
fore, say  that  the  verdict  as  to  Johnson  is  against  evidence,  but  the  presumption 
against  him  is  so  strong  that  the  jury  were  well  warranted  to  infer  his  guilt  in 
the  conspiracy  charged." 
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hand  for  the  sum  of  sixtj^-two  dollars  each,  bearing  date  the  day 
aforesaid,  one  of  which  notes  was  made  payable  to  the  said  M. 
P.,  or  his  or.Ier,  in  thirtj'  days  from  the  said  date,  the  other  of 
which  was  made  payable  as  aforesaid,  in  sixty  days  from  the 
said  date ;  and  that  the  said  A.  AY.,  then  and  there,  in  pursuance 
of  and  according  to  the  conspiracy,  combination,  confederacy, 
and  agreement  aforesaid,  did  falsely,  deceitfully,  and  fraudu- 
lently, and  with  a  design  to  deceive,  cheat,  and  defraud  the  said 
P.,  .counterfeit,  sign,  and  place  the  said  name  of  W.  L.  to  each 
of  the  said  notes  of  hand,  as  and  for  the  true  and  real  name 
of  him  the  said  A.  W.,  and  deliver  the  said  notes  to  said  P.  as 
security  for  the  payment  of  the  said  shoes,  as  and  for  the  notes 
of  him  the  said  A.  W. ;  whereas,  in  truth  and  in  fact,  the  name 
of  said  A.  W.  was  not  W.  L.,  and  whereas,  in  truth  and  in  fact, 
the  said  A.  did  not  then  live  in  the  said  town  of  Gloucester,  nor 
did  he  then,  nor  at  any  other  time,  carry  on  the  business  of 
shoemaking  in  said  town  of  Gloucester,  nor  did  the  said  A.  W. 
intend  to  ship  the  said  shoes  to  the  said  port  of  Havana,  nor  had 
he  then  any  quantity  of  shoes  making  or  expected  to  be  made 
for  him  to  be  shipped  to  the  said  Havana,  or  for  any  other  pur- 
pose whatever;  but  the  said  W".  was  then  and  there  a  person  of 
no  business,  propert}',  credit,  or  character  whatever,  and  was  an 
idle,  dissolute,  and  fraudulent  person.  And  so  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  say,  that  the  said  A.  W.  and 
C.  J.,  according  to  and  in  pursuance  of  the  unlawful  conspiracy, 
combination,  confederacy,  and  agreement  aforesaid,  him,  the  said 
M.  P.,  of  the  aforesaid  two  hundred  pairs  of  shoes,  in  manner 
aforesaid,  did  unlawfully  cheat,  deceive,  and  defraud,  to  the 
great  damage  of  him  the  said  M.  P,,  and  against,  etc.  (6'o?i- 
cliide  as  in  book  1,  chapter  3.) 

(618)  Against  the  officers  of  a  bank,  for  a  conspiracy  to  obtain  by 
fraudulent  means  discounts  on  state  stock  to  a  large  anioant.{r) 

That  by  an  act  of  congress  of  the  United  States,  passed  on  the 

(r)  This  and  the  following  form  werr  snstained  by  tlie  court  of  appeals  of  Mary- 
land, in  the  cflchratcd  case  of  State  v.  IJiiolianan,  .'>  Har.  &  J.  31  7  ;  Wli.  Cr.  L. 
8th  ed.  §§  1;MK,  1.')4!),  137(5,  13H2,  14()(».  Tliey  hear  tlie  name  of  Luther  Martin, 
then  attorney-'reneral,  and  for  aoeuraey  and  apjiropriateness  of  expression  aie 
unsurpassed.  The  opinion  of  the  eourt  has  been  already  notieed  (ante,  (J07,  GOH, 
note),  but  a  careful  examination  of  it  is  recommended  to  the  student. 
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tentli  daj^  of  April,  in  the  year  of  our  Lord,  etc.,  at  the  city  of 
Washington,  entitled  "  An  act  to  incorporate  the  subscribers  to 
the  Bank  of  tlie  United  States,"  a  bank  was  established  and 
chartered  as  a  corporation  and  body  politic,  by  the  name  and 
style  of  the  "  president,  directors,  and  company  of  the  Bank  of 
the  United  States,"  with  authority-,  power,  and  capacity,  among 
other  things,  to  have,  purchase,  receive,  possess,  enjoy,  and 
retain  to  them  and  their  successors,  lands,  rents,  tenements, 
hereditaments,  goods,  chattels,  and  effects  of  whatsoever  kind, 
nature,  and  quality,  to  an  amount  not  exceeding  in  the  whole 
fifty-five  millions  of  dollars;  to  deal  and  trade  in  bills  of  ex- 
change, gold  and  silver  bullion  ;  and  to  take  at  the  rate  of  six 
per  cent,  per  annum  for  and  upon  its  loans  or  discounts,  and  to 
issue  bills  or  notes  signed  by  the  president  and  countersigned 
by  the  principal  cashier  or  treasurer  thereof,  promising  the  pay- 
ment of  raonc}"  to  any  person  or  persons,  his,  her,  or  their  order, 
or  to  bearer. 

And  that  under  and  by  virtue  of  the  power  and  authority 
given  to  the  said  directors  by  said  act  of  congress,  an  office  of 
discount  and  deposit  of  the  said  corporation  was,  at  the  time 
hereinafter  mentioned,  regularly  and  duly  established  in  pursu- 
ance of  the  power  contained  in  said  act  at  the  city  of  Baltimore, 
in  the  state  of  Maryland  aforesaid.  (And  that  G.  W.,  late  of 
the  city  of  Baltimore,  merchant,  was  at  the  time  hereinafter 
mentioned,  and  before  and  afterwards,  one  of  the  directors  of 
the  said  Bank  of  the  United  States  at  Philadelphia,  to  wit,  at 
the  city  of  Baltimore  aforesaid.)  And  that  J.  A.  B.,  late  of  the 
city  of  Baltimore,  merchant,  was  at  the  time  hereinafter  men- 
tioned, and  before  and  since,  president  of  the  said  office  of  dis- 
count and  deposit  of  the  said  Bank  of  the  United  States,  in  the 
city  of  Baltimore.  And  that  J.  \V.  M'C,  late  of  the  city  of 
Baltimore,  gentleman,  was  at  the  time  hereinafter  mentioned, 
and  before  and  afterwards,  cashier  of  the  said  oflice  of  discount 
and  deposit  of  the  said  Bank  of  the  United  States  in  the  city 
of  Baltimore,  to  wit,  at  the  city  of  Baltimore  aforesaid.  (And 
that  the  said  G.  W.,  so  being  one  of  the  directors  of  the  said 
Bank  of  the  United  States),  and  that  the  said  J.  A.  B.,  so  being 
president  of  the  said  ofiice  of  discount  and  deposit  of  the  said 
bank  in  the  city  of  Baltimore,  and  the  said  J.  \V.  M'C,  so  being 
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cashier  of  tlie  said  office  of  discount  and  deposit  of  the  said 
bank  in  the  city  of  Baltimore,  being  evil  disposed  and  dishonest 
persons,  and  wickedly  devising,  contriving,  and  intending  falsely, 
uidawfully,  fraudulently,  craftil}^  and  unjustly,  and  by  indirect 
means  to  cheat  and  impoverish  the  said  president,  directors,  and 
company  of  the  Bank  of  the  United  States  (and  to  defraud 
them  of  their  moneys,  funds,  and  promissory  notes  for  the  pay- 
ment of  money,  commonly  called  bank  notes,  and  of  their 
honest  and  fair  gains  to  be  derived  under  and  pursuant  to  the 
said  act  of  congress,  from  the  use  of  their  said  moneys,  funds^ 
and  promissory  notes  for  the  payment  of  money,  commonly 
called  bank  notes),  on  the  eighth  day  of  May,  in  the  year  of  our 
Lord,  etc.,  at  the  city  of  Baltimore  aforesaid,  with  force  and 
arras,  etc.,  did  wickedly,  falsely,  fraudulently,  and  unlawfully 
conspire,  combine,  confederate,  and  agree  together,  by  wrongful 
and  indirect  means  to  cheat,  defraud,  and  impoverish  the  said 
president,  directors,  and  company  of  the  Bank  of  the  United 
States,  *  and  by  subtle,  fraudulent,  and  indirect  means  and  divers 
artful,  unlawful,  and  dishonest  devices  and  practices,  to  obtain 
and  embezzle  a  large  amount  of  money,  and  of  promissory  notes 
for  the  payment  of  money,  commonly  called  bank  notes,  to  wit, 
of  the  amount  and  value  of  current  money  of  the  United 

States,  the  same  being  then  and  there  the  property  and  part  of 
the  proper  funds  of  the  said  president,  directors,  and  company 
of  the  Bank  of  the  United  States,  from  and  out  of  the  said  office 
of  discount  and  deposit  of  the  said  bank  in  the  city  of  Balti- 
more, without  the  knowledge,  privity,  or  consent  of  the  said 
president,  directors,  and  company  of  the  Bank  of  the  United 
States,  and  also  without  the  privity,  consent,  or  knowledge  of 
the  directors  of  the  said  office  of  discount  and  deposit  of  the  said 
bank  in  the  city  of  Baltimore,  for  the  purpose  of  having  and 
enjoying  the  use  thereof  for  a  long  space  of  time,  to  wat,  for  the 
space  of  two  months,  without  paying  any  interest,  discount,  or 
equivalent  for  the  use  thereof,  and  without  securing  the  payment 
thereof  to  the  said  corporation.  And  the  more  eftectually  and 
securely  to  perjjetrate  and  conceal  the  same,  that  the  said  J.  W. 
M'C.  should  from  time  to  time  falsely  and  fraudulently  f  state, 
allege,  and  represent  to  the  said  directors  of  the  said  ofhce  of 
discount  and  deposit  in  the  city  of  J'altimore,  that  such  moneys 
14(3 


CONSPIRACY.  (618) 

and  promissory  notes,  so  agreed  to  be  obtained  and  eml)ezzled  as 
aforesaid,  were  loaned  on  good,  sufficient,  and  ample  security  (in 
capital  stock  of  the  said  bank,  pledged  and  deposited  therefor, 
and  also,  should  from  time  to  time  make  and  fabricate  false 
statements  and  vouchers  respecting  the  same;  and  other  prop- 
erty and  funds  of  the  said  cor[ioration,  to  be  laid  before  and 
exhibited  to  the  said  directors  of  the  said  office  of  discount  and 
deposit  of  the  said  bank  in  the  city  of  Baltimore).  And  that 
the  said  (G.  W.)  J.  A.  B.  and  J.  W.  M'C,  being  such  officers  of 
the  said  corporation  as  aforesaid,  *  *  did  then  and  there,  in  pur- 
suance of  and  accordance  to  the  said  unlawful,  false,  and  wicked 
conspiracy  and  confederacy,  combination,  and  agreement  afore- 
said, by  indirect,  subtle  and  wrongful,  fraudulent  and  unlawful 
means,  and  by  divers  artful  and  dishonest  devices  and  practices, 
and  without  the  knowledge,  privity,  or  consent  of  the  said  presi- 
dent, directors,  and  company  of  the  Bank  of  the  United  States, 
and  without  the  privity,  knowledge,  or  consent  of  the  directors 
of  said  office  of  discount  and  deposit  of  the  said  bank  in  the  city 
of  Baltimore,  obtain  and  embezzle  a  large  amount  of  money, 
and  of  promissory  notes  for  the  payment  of  money,  commonly 
called  bank  notes,  the  same  being  the  property  and  part  of  the 
proper  funds  of  the  said  corporation,  from  and  out  of  their  said 
office  of  discount  and  deposit  in  the  city  of  Baltimore,  to  wit, 
the  amount  and  value  of  one  million  five  hundred  thousand  dol- 
lars, current  money  of  the  United  States,  for  the  purpose  of  hav- 
ing and  enjoying  the  use  thereof,  and  did  have  and  enjoy  the  use 
thereof  for  a  long  space  of  time,  to  wit,  for  the  space  of  two 
months,  without  paying  any  interest,  discount,  or  equivalent 
therefor,  and  without  securing  the  payment  of  the  said  moneys, 
and  the  said  promissory  notes  for  the  payment  of  money,  com- 
monly called  bank  notes  ;  and  did  then  and  there  falsely,  craftily, 
deceitfully,  fraudulently,  wrongfully,  and  unlawfully  keep  and 
convert  the  same  to  their  own  use  and  benefit,  without  the 
knowledge,  privity,  or  consent  of  the  said  corporation,  and  with- 
out the  knowledge,  privity,  or  consent  of  the  directors  of  the  said 
office  of  discount  and  deposit  in  the  city  of  Baltimore;  and  did 
then  and  there,  the  more  eft'ectually  to  perpetrate  and  conceal  the 
said  conspiracy,  confederacy,  fraud,  and  embezzlement,  cause 
and  procure  false  and  fraudulent    representations,  allegations, 
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statements,  and  vouchers  to  be  made  and  fabricated,  and  the 
same  to  be  exhibited  to  and  laid  before  the  directors  of  the  said 
office  of  discount  and  deposit  in  the  city  of  Baltimore,  by  the 
said  J.  W.  ]\1'C.,  as  cashier  of  the  said  office  of  discount  and 
deposit,  respecting  the  said  moneys,  and  tlie  said  promissory 
notes  for  the  [tayment  of  money  so  obtained  and  embezzled  as 
aforesaid,  in  which  said  representations,  allegations,  statements, 
and  vouchers,  it  was  then  and  there  falsely  and  fraudulently 
represented,  alleged,  and  exhibited,  that  the  said  moneys,  and 
promissory  notes  for  the  ytayment  of  money,  were  issued  on  good, 
sufficient,  and  ample  security,  in  capital  stock  of  the  said  bank, 
pledged  and  de{)0sited  therefor,  When,i!i  truth  and  in  fact,  no 
capital  stock  of  the  said  bank,  and  no  other  security  was  pledged 
or  deposited  therefor,  as  the  said  G.  W.,  J.  A.  B.,  and  J.  W. 
iVrC.  then  and  there  well  knew  ;  and  that  the  said  false,  wicked, 
unlawful,  and  fraudulent  conspiracy,  confederacy,  and  agree- 
ment above  mentioned,  and  the  said  false,  wicked,  unlawful,  and 
fraudulent  acts  done  in  pursuance  thereof,  above  set  forth,  were 
then  and  there  made,  done,  and  perpetrated  by  the  said  G.  W., 
J.  A.  B.,  and  J.  W.  M'C.  in  abuse  and  violation  of  their  duty 
and  the  trust  reposed  in  them,  and  the  oaths  taken  and  law- 
fully sworn  by  them  respectively,  as  such  officers  of  the  said 
corporation  aforesaid.  And  that  the  said  G.  W.,  J.  A.  B.,  and 
J.  "VV.  M'C.  did  then  and  thereby  falsely,  wickedly,  fraudulently', 
wrongfully,  and  unlawfully  impoverish,  cheat,  and  defraud  the 
said  president,  directors,  and  company  of  the  Bank  of  the  United 
States,  to  the  great  damage  of  the  said  president,  directors,  and 
company,  to  the  evil  example  of  all  others  in  like  manner 
offending,  and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(619)  Against  same  for  conspiring  to  obtain  by  fraudulent  means  the 
temporary  use  of  a  large  quantity  of  notes  belonging  to  said- 
bank,  without  j)aying  interest  for  them. 

That  the  said  G.  W.,  so  being  one  of  the  directors  of  said 
Bank  of  the  United  States  at  Philadelphia,  to  wit,  at  Baltimore 
aforesaid  ;  and  the  said  J.  A.  B.,  eo  being  president  of  the  said 
office  of  discount  and  deposit  of  the  said  bank  in  tlie  city  of 
Baltimore;  and  the  said  J.  W.  M'C, so  being  cashier  of  tlie  said 
office  of  discount  and  deposit  of  the  said  bank  in  the  city  of 
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Baltimore,  being  evil  disposed  and  dishonest  persons,  and  wick- 
edly devisini;^  and  contriving  and  intoiuling,  falsely,  unlawfully, 
fraudulently,  craftily,  and  unjustly,  and  by  indirect  means  to 
cheat  and  impoverish  the  said  president,  directors,  and  com- 
pany of  the  Bank  of  the  United  States,  and  to  defraud  them  of 
their  moneys,  funds,  and  promissory  notes  for  the  payment  of 
money,  commonly  called  bank  notes,  and  of  their  honest  and  fair 
gains  to  be  derived  under  and  pursuant  to  the  said  act  of  con- 
gress, from  the  use  of  their  said  moneys,  funds,  and  promissory 
notes  for  the  payment  of  money,  commonly  called  bank  notes, 
afterwards,  to  wit,  on  the  eighth  day  of  May,  in  the  year  of  our 
Lord,  etc.,  at  the  city  of  Baltimore  aforesaid,  with  force  and 
arms,  etc.,  did  wickedly,  falsely,  fraudulently,  and  unlawfully 
conspire,  combine,  confederate,  and  agree  together  by  wrongful 
and  indirect  means  to  cheat,  defraud,  and  impoverish  the  said 
president,  directors,  and  company  of  the  Bank  of  the  United 
States,  and  by  subtle,  fraudulent,  and  indirect  means,  and  divers 
artful,  unlawful,  and  dishonest  devices  and  practices,  to  obtain 
and  embezzle  a  large  amount  of  money,  and  promissory  notes  for 
the  ])ayment  of  money,  commonly  called  bank  notes,  to  wit,  of 
the  amount  and  value  of  one  million  five  hundred  thousand  dol- 
lars, current  money  of  the  United  States,  the  same  being  then 
and  there  the  property  and  part  of  the  proper  funds  of  the  said 
president,  directors,  and  company  of  the  Bank  of  the  United 
States,  from  and  out  of  the  said  office  of  discount  and  deposit 
of  the  said  bank  in  the  city  of  Baltimore,  without  the  knowl- 
edge, privity,  or  consent  of  the  said  president,  directors,  and 
company  of  the  Bank  of  the  United  States,  and  also  without  the 
privity,  consent,  or  knowledge  of  the  directors  of  the  said  office 
of  discount  and  deposit  of  said  bank  in  the  city  of  Baltimore, 
for  the  purpose  of  having  and  enjoying  the  use  thereof  for  a  long 
space  of  time,  to  wit,  for  the  space  of  two  months,  without  pay- 
ing any  interest,  discount,  or  equivalent  for  the  use  thereof,  and 
without  securing  the  pa3'ment  thereof  to  the  said  corporation  ; 
and  that  the  said  false,  wicked,  unlawful,  and  fraudulent  con- 
spiracy, confederacy,  and  agreement  above  mentioned,  were  then 
and  there  made,  done,  and  perpetrated  hy  the  said  G.  W.,  J.  A. 
B.,and  J.W.  M'C.,in  abuse  and  violation  of  their  duty  and  the 
trust  reposed  in  them,  and  the  oaths  taken  and  lawfully  sworn 
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by  them  respectively,  as  such  officers  of  the  said  corporation  as 
aforesaid,  to  the  great  damage  of  the  said  president,  directors, 
and  company,  to  the  evil  example  of  all  others  in  like  manner 
offending,  and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(620)  Against  same  for  conspiring  to  approj^riate  several  bills  of 

exchange,  etc. 

Same  as  count  on  618,  omitting  passages  in  brackets  down  to  *, 
and  proceed :  and  that  in  pursuance  of,  and  according  to  the  said 
unlawful,  false,  and  wicked  conspiracy,  confederacy,  combina- 
tion, and  agreement  aforesaid,  the  said  J.  W.  Al'C.  did  then  and 
there  fraudulently,  secretly,  and  contrary  to  the  duties  of  his 
office,  give  and  deliver  over  to  the  said  J.  A.  B.,  and  the  said  J. 
A.  B.  did  then  and  there  fraudulently,  secretly,  and  contrary  to 
the  duties  of  his  office,  receive  and  take,  for  the  purpose  of  hav- 
ing and  enjoying  the  benefit  and  use  of  the  same  for  a  long  space 
of  time,  to  wit,  for  the  space  of  four  months,  without  the  privity, 
knowledge,  or  consent  of  the  said  president,  directors,  and  com- 
pany of  the  Bank  of  the  United  States,  and  without  the  privity, 
knowledge,  or  consent  of  the  directors  of  the  said  office  of  dis- 
count and  deposit  of  the  said  bank  at  Baltimore,  as  aforesaid, 
and  without  securing  the  payment  of  the  value  or  amount  of  the 
same,  certain  bills  of  exchange,  the  number  whereof  is  unknown 
to  the  jurors  aforesaid,  drawn  upon  a  certain  person  or  certain 
persons  In  London,  to  the  jurors  aforesaid  unknown,  to  the 
amount  in  the  whole  of  six  thousand  and  eighty  pounds  sterling, 
lawful  money  of  Great  Britain,  and  equal  in  value  to  twenty- 
seven  thousand  twenty-two  dollars  and  twenty-two  cents,  lawful 
money  of  the  United  States;  which  said  bills  of  exchange,  he 
the  said  J.  W.  M'C.  had  previously  thereto  received  and  taken, 
by  virtue  of  his  office  of  cashier  as  aforesaid,  in  payment  of  a 
debt  which  was  then  and  there  due  to  the  said  president,  direc- 
tors, and  company  of  the  Bank  of  the  United  States,  by  the 
Farmers'  and  Mechanics'  Bank  of  Georgetown,  in  the  District 
of  Columbia,  and  which  said  bills  of  exchange  were  then  and 
there  in  the  custody  and  fiossession  of  him  the  said  J.  W.  M'C., 
he  being  such  cashier  as  aforesaid,  as  the  property  and  part  of 
the  proper  funds  of  the  said  president,  directors,  and  company 
of  the  Bank  of  the  United  States;  and  the  more  effectually  to 
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perpetrate  and  conceal  the  same,  and  in  further  pursuance  of  the 
said  conspiracy,  confederacy,  combination,  and  agreement,  the 
said  J.W.  M'C.  did  then  and  there,  with  tlie  knowledge,  privity, 
and  consent  of  the  said  J.  A.  B.,  cause  and  procure  false  and 
fraudulent  allegations,  representations,  and   statements   to   be 
made  and  fabricated,  and  exhibit  the  same  to,  and  hiy  the  same 
before  the  directors  of  the  said  office  of  discount  and  deposit  of 
the  said  Bank  of  the  United  States  in  the  city  of  Baltimore,  in 
which  said  allegations,  representations,  and  statements,  the  said 
Farmers'  and  Mechanics'  Bank  of  Georgetown  was  designedly 
and  falsely  represented  as  owing  the  aforesaid  debt,  for  the  pay 
ment  of  which  the  aforesaid  bills  had  been  previously  received 
and  accepted  by  him  the  said  J.  W.  M'C,  as  aforesaid;  and  the 
same  J.  W.  M'C,  being  such  cashier  as  aforesaid,  fraudulently 
and  wickedly,  and  with  the  privity,  knowledge,  and  consent  of 
the  said  J.  A.  B.,  then  and  there  caused  and  procured  that  no 
entry  or  notice  of  the  receipt  of  the  said  bills  of  exchange,  or  of 
the  delivery  of  them  to  the  said  J.  A.  B.,  should  be  taken  or  made 
in  the  books  of  account  of  the  said  office  of  discount  and  deposit 
in  the  city  of  Baltimore,  and  that  no  credit  for  the  said  bills  of 
exchange  should  be  given  to  the  said  Farmers'  and  Mechanics' 
Bank  of  Georgetown  in  the  said  books  of  accounts  ;  and  that 
the  said  false,  wicked,  unlawful,  and  fraudulent  conspiracy,  con- 
federacy, and  agreement  above  mentioned,  and  the  said  false, 
wicked,  unlawful,  and  fraudulent  acts,  done  in  pursuance  thereof, 
above  set  forth,  were  then  and  there  made,  done,  and  perpetrated 
by  the  said  J.  A.  B.  and  J.  W.  M'C,  in  abuse  and  violation  of 
their  duty  and  the  trust  reposed  in  them,  and  the  oaths  taken 
and  Uiwfully  sworn  by  them  respectively,  as  such  officers  of  the 
said  office  of  discount  and  deposit  of  the  said  bank  in  the  city 
of  Baltimore  as  aforesaid  ;  and  that  the  said  J.  A.  B.  and  J.W. 
M'C  did  then  and  there  thereby  falsely,  wickedly,  fraudulently, 
wrongfully,  and  unlawfull}'  impoverish,  cheat,  and  defraud  the 
said   president,  directors,  and   company   of  the   Batik   of  the 
United  States,  to  the  great  damage  of  the  said  president,  direc- 
tors, and  company  of  the  said   Bank  of  the  United  States,  to 
the  evil  example  of  all  others  in  like  manner  offending,  and 
against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 
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(621)  Against  same  for  obtaining  money  from  the  hank  by  means  of 
false  entries  and  a  fictitious  draft. 

Same  as  count  618,  doivn  to  ^  *,  leaving  out  passages  in  brackets, 
and  inserting  at  f  the  «ye;'me«^ "  cause  false  entries  to  be  made 
in  the  books  of  the  said  office  of  discount  and  deposit,  whereby 
it  should  be  falsely  and  fraudulently  stated  and  represented,  and 
should  falsely  and  fraudulently,"  rt?ifZ  then  j^roceed : 

He  the  said  J.  A.  B.,  with  privity,  knowledge,  and  consent  of 
the  said  J.  "W.  M'C,  and  without  the  privity,  knowledge,  and 
consent  of  the  said  president,  directors,  and  company  of  the 
Bank  of  the  United  States,  and  without  the  knowledge,  privity, 
or  consent  of  the  directors  of  the  said  office  of  discount  and  de- 
posit of  the  said  bank  in  the  city  of  Baltimore,  did  then  and 
there,  in  pursuance  of,  and  according  to  the  said  unlawful,  false, 
and  wicked  consjjiracy,  confederacy,  combination,  and  agreement 
aforesaid,  fraudulently  obtain,  draw  out,  take,  and  embezzle,  for 
the  purpose  of  applying  the  same  to  his  own  proper  use,  and 
without  securing  the  repayment  of  the  same  promissory  notes  for 
the  payment  of  money  commonly  called  bank  notes,  and  moneys 
to  a  large  amount  in  the  whole,  to  wit,  to  the  amount  of  twenty- 
five  thousand  dollars,  lawful  money  of  the  United  States,  the 
property,  and  part  of  the  proper  funds  of  the  said  president, 
directors,  and  company  of  the  Bank  of  the  United  States,  in- 
trusted to  and  managed  by  the  directors  of  their  said  office  of 
discount  and  deposit  in  the  city  of  Baltimore  aforesaid  ;  and 
that  they,  the  said  J.  A.  B.  and  J.  W.  M'C,  the  more  effectually 
to  perpetrate  and  conceal  the  same,  and  in  further  pursuance  of 
the  said  conapirac3',  confederacy,  combination,  and  agreement, 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  and  at  the 
place  aforesaid,  did  procure  and  cause  to  be  made  false  entries 
on  the  books  of  the  said  office  of  discount  and  dc})Osit,  falsely 
representing,  and  did  then  and  there  falsely  and  fraudulently  rep- 
resent and  allege  to  the  directors  of  the  said  office  of  discount 
and  deposit  of  the  said  Bank  of  the  United  States,  tiiat  the  said 
jiromissory  notes  for  the  payment  of  money,  commonly  called 
bank  notes,  and  moneys  were  loaned  on  good,  sufficient,  and 
ample  security,  to  wit,  on  a  draft  for  the  itayment  of  a  large  sum 
of  money,  that  is  to  say,  a  like  sum  of  twenty-five  thousand  dol- 
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lars,  drawn  by  a  certain  commercial  firm  then  carrying  on  trade 
and  commerce  in  the  city  of  Baltimore,  under  the  name  and 
style  of  S.  S.  and  B.,  upon  one  D.  C.  II.  of  the  state  of  Lou- 
isiana, pledged  and  delivered  therefor,  which  said  draft  had  been 
remitted  to  the  office  of  discount  and  deposit  of  the  said  Bank 
of  the  United  States  in  the  city  of  iSTew  Orleans  (which  said 
office  last  mentioned  was  then  and  there  legally  established  at 
New  Orleans,  to  wit,  at  Baltimore  aforesaid),  and  that  the  said 
office  of  discount  and  deposit  last  mentioned  was  truly  and  justly 
accountable  therefor,  whereas,  in  fact  and  in  truth,  the  said  en- 
tries so  made  and  procured  were  false;  neither  was  such  draft  for 
the  payment  of  money,  nor  was  any  other  security  pledged  or 
delivered  therefor,  as  they  the  said  J.  A.  B.  and  J.  W.  M'C.  then 
and  there  well  knew  ;  and  that  the  said  false,  wicked,  and  unlaw- 
ful and  fraudulent  conspiracy,  confederacy,  and  agreement  above 
mentioned,  and  the  said  false,  wicked,  unlawful,  and  fraudulent 
acts  done  in  pursuance  thereof,  above  set  forth,  were  then  ajid 
there  made,  done,  and  perpetrated  by  the  said  J.  A.  B.  and  J.  W. 
M'C,  in  abuse  and  violation  of  their  duty  and  the  trust  reposed 
in  them,  and  the  oaths  taken  and  sworn  by  them  respectively,  as 
such  officers  of  the  said  office  of  discount  and  deposi-t  of  the 
said  bank  as  aforesaid  ;  and  that  the  said  J.  A.  B.  and  J.  W. 
M'C.  did  then  and  there  thereby  falsely,  wickedly,  fraudulently, 
wrongfully,  and  unlawfully  impoverish,  cheat,  and  defraud  the 
said  president,  directors,  and  company  of  the  Bank  of  the 
United  States,  to  the  great  damage  of  the  said  president,  direc- 
tors, and  company,  to  the  evil  example  of  all  others  in  like 
manner  oftending,  and  against,  etc.  {Conclude  as  in  book  1, chap- 
ter 3.) 

{Q'21a)  Conspiracy  by  false  statements  to  obtain  recognition  by 
a  stock  exchange.     Second  count. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid, do  further 
present,  that  at  the  time  of  committing  the  offence  hereinafter  in 
this  count  mentioned,  the  said  J.  A.  and  W.  W.  were  directors, 
and  the  said  G.  P.  K.  was  secretary  of  the  company  in  the  first 
count  mentioned,  to  wit,  "  The  E.  F.  and  G.  Co.  (limited)"  and 
the  said  S.  G.  F.,  J.  S.  M.,  and  0.  K.  were  persons  aiding  and 
assisting  in  the  establishment  of  the  said  company,  and  a[)plica- 
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tion  had  been  made  on  behalf  of  the  said  company  to  the  com- 
mittee for  general  purposes  of  "  the  said  stock  exchange,"  being 
the  undertaking  in  the  first  count  of  this  indictment  men- 
tioned, to  order  the  quotation  of  the  shares  of  the  said  new 
company  in  the  official  list  of  the  "  said  stock  exchange,"  under 
and  in  pursuance  of  a  certain  rule  dulj-  issued  and  published  by 
the  said  committee,  and  which  rule  is  as  follows,  that  is  to 
say  :— 

"  129.  The  committee  will  order  the  quotation  of  a  new  com- 
pany in  the  official  list  provided  that  the  company  is  of  bona 
fide  character,  and  of  sufficient  magnitude  and  importance,  that 
the  requirements  of  rule  128  have  been  complied  with,  and 
that  the  prospectus  has  been  publicly  advertised,  and  agrees  sub- 
stantially with  the  act  of  parliament  or  the  articles  of  associa- 
tion, and  in  case  of  limited  companies  contains  the  memorandum 
of  association,  that  it  provides  for  the  issue  of  not  less  than  one 
half  of  the  nominal  capital,  and  for  the  payment  of  ten  per  cent. 
upon  the  amount  subscribed,  and  sets  forth  the  arrangements 
for  raising  the  capital,  whether  by  shares  fully  or  partly  paid 
up  with  the  amounts  of  each  respectively,  and  also  states  the 
amount  ^aid  or  to  be  paid  in  money  or  otherwise  to  concession- 
aries, owners  of  property,  or  others,  on  the  formation  of  the 
company,  or  to  contractors  for  works  to  be  executed,  and  the 
number  of  shares,  if  any,  proposed  to  be  conditionally  allotted. 

"That  two-thirds  of  the  whole  nominal  capital  proposed  to  be 
issued  (shares  reserved,  or  granted  in  lieu  of  money  payments  to 
concessionaries,  owners  of  property,  or  others,  not  being  counted 
in  such  two-thirds)  have  been  applied  for  by  and  uncondition- 
ally allotted  to  the  public,  that  the  articles  of  association  re- 
strain the  directors  from  employing  the  funds  of  the  company  in 
the  purchase  of  its  own  shares,  and  that  a  member  of  the  stock 
exchange  is  authorized  by  the  company  to  give  full  informa- 
tion of  the  undertaking,  and  be  able  to  satisfj'  the  committee  as 
to  all  particulars  they  may  require. 

"In  cases  where  fully  paid  shares  have  been  granted  in  lieu 
of  money  payments,  an  official  certificate  will  be  required  that 
the  contract  providing  for  the  issue  of  such  shares  has  been  filed 
■with  the  registrar  of  joint  stock  companies,  as  prescribed  by 
the  25th  section  of  the  companies  amendment  act,  18G7. 
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"  Foreign  companies  partly  subscril^ed  for  and  allotted  in  this 
country  shall  not,  unless  under  special  circimistances,  be  allowed 
a  quotation  in  the  official  list  until  they  have  been  officially 
quoted  in  the  country  to  which  they  belong." 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  J.  A.,  W.  W.,  G.  P.  K,  J.  S.  M.,  C.  K.,  and 
S.  G.  F.  had  applied  to  and  requested  one  R.  W.  C.  and  others, 
then  being  a  firm  of  stock  brokers  and  members  of  the  said 
stock  exchange,  and  authorized  the  said  E,.  W.  C.  and  others 
to  give  tlie  information  hereinbefore  mentioned,  and  to  apply  to 
the  said  committee  to  order  the  said  quotation  of  the  shares  of 
the  said  company  in  the  official  list  of  the  said  stock  exchange, 
and  the  said  G.  P.  K.  had  employed  the  said  R.  W.  C.  and 
others  to  sell  divers  shares  of  the  said  company,  to  Avit,  5000 
shares,  on  behalf  of  certain  alleged  vendors  of  patents,  and  the 
said  R.  W.  C.  and  others  had  bargained  for  the  sale  of  300  of 
the  said  shares. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  J.  A.,  W.  AY.,  G.  P.  K,  J.  S.  M.,  C.  K, 
and  S.  G.  F.  did  heretofore,  to  wit,  on,  etc.,  and  within  the 
jurisdiction  of,  etc.,  unlawfully  conspire,  combine,  confederate, 
and  agree  together,  and  with  divers  other  persons  whose  names 
are  to  the  jurors  aforesaid  unknown,  by  divers  false  pretences, 
and  artful  and  subtle  means,  devices,  and  stratagems,  to  injure 
and  deceive  the  said  members  of  the  said  committee,  and  to  in- 
duce them,  contrary  to  the  true  intent  and  meaning  of  the  said 
rules  hereinbefore  in  this  count  and  in  the  first  count  of  this  in- 
dictment mentioned,  to  order  a  quotation  of  the  shares  of  the  said 
company  in  the  official  list  of  the  said  stock  exchange,  and 
thereby  to  induce  and  persuade  divers  of  the  liege  subjects  of 
our  said  lady  the  queen,  who  should  thereafter  buy  and  sell  the 
shares  of  the  said  company,  to  believe  that  the  said  company 
was  duly  formed  and  constituted,  and  had  in  all  respects  com- 
plied with  the  rules  and  regulations  of  the  said  undertaking  in 
the  first  count  of  this  indictment  described  and  mentioned,  to 
wit,  the  said  stock  exchange,  so  as  to  entitle  the  said  company 
to  have  their  shares  quoted  in  the  official  list  of  the  said  stock 
exchange. 

And\hat  the  said  J.  A.,  W.  W.,  G.  P.  K,  J.  S.  M.,  C.  K., 
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and  S.  G.  F,,  and  tlie  said  other  persons  whose  names  are  to  the 
jurors  aforesaid  unknown,  in  pursuance  of  the  said  unhiwful  con- 
spiracy,combination,  confederacy,  and  agreemejit,  unlawfully  and 
knowingly  did  fiilsely  pretend  to  S.  H.  D.,  T.  F.,  and  others, 
being  members  of  the  said  committee  for  general  purposes 
of  the  said  stock  exchange,  that  the  number  of  shares  of  the 
said  company  applied  for  by  the  public  was  then  34,365,  that 
the  number  of  shares  of  the  said  company  allotted  uncondi- 
tionally was  then  34,365,  and  that  the  amount  received  by  the 
said  company  thereon  was  on  application  IQs.  per  share,  amount- 
ing to  the  sum  of  £17,182  10s.,  that  15,000  of  the  said  shares 
had  then  been  allotted  to  the  patentee,  that  no  shares  had  been 
conditionally  allotted,  and  did  thereby  induce  the  said  committee 
for  general  purposes  of  the  said  stock  exchange  to  order  the  said 
shares  to  be  quoted  in  the  official  list  of  the  said  stock  exchange, 
on  and  after  the,  etc.,  day  of,  etc.,  in  the  year  aforesaid,  against 
the  peace  of,  etc.(s)     {Conclude  as  in  hook  1,  chapter  3.) 

(622)  For  a  conspiracy  by  the  maker  of  two  promissory  notes^  and 
two  other  persons,  fraudulently  to  obtain  the  said  notes  from 
the  holder.if) 

That  B.  C.  W.,  late  of  the  parish  of  Saint  Martin-in-the- 
Fields,  in  the  county  of  Middlesex,  laborer,  L.  P.  G.,  late  of  the 
same  place,  laborer,  and  J.  M.,  late  of  the  same  place,  laborer, 
wickedly  devising  and  intending  to  cheat,  deceive,  and  defraud 
one  E.  L.  H.,  on  the  twentieth  day  of  March,  in  the  year  of  our 
Lord  with  force  and  arms,  at  the  parish  aforesaid,  in  the 

county  aforesaid,  and  within  the  jurisdiction  of  the  said  court, 
did,  amongst  themselves,  unlawfully  conspire,  combine,  confed- 
erate, and  agree  together,  by  divers  false  pretences  and  subtle 
means  and  devices,  to  obtain  and  acquire  to  themselves  of  and 
from  the  said  E.  L.  H.  divers  valuable  securities  of  the  said  E. 
L.  H, ;  that  is  to  say,  a  certain  promissory  note  for  the  payment 
of  six  thousand  pounds,  made  by  the  said  J.  M. ;  and  a  certain 
other  promissory  note  for  the  payment  of  five  thousand  pounds, 

(«)  Tills  count  was  sustivinod  July,  1870,  by  Cockbiirn,  C.  .T.,  and  Blackburn 
an<l  Field,  .1.1.  K.  v.  As])inall,  i:(  Cox,  C.  C.  2.T1.  This  ruling  was  allirincd  by 
tlic  court  of  appeal.      K.  v.  Aspinall,  18  Co.\,  C.  C.  J3(i3. 

(<)   1  Cox,  C.  C.  Aj)pendix,  p.  xiii. 
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nia<le  by  the  said  J.  M.  And  that,  in  pursuance  of  the  afore- 
said conspiracy,  combination,  and  confederacy  and  agreement 
amongst  them  as  aforesaid,  the  said  B.  C.  W.,  ai'tervvards,  to  wit, 
on  the  twenty-sixth  day  of  March,  in  the  year  aforesaid,  at  tiie 
parish  aforesaid,  in  the  county  aforesaid,  and  within  the  juris- 
diction of  tlie  said  court,  did  falsely,  fraudulently,  and  deceit- 
fully pretend  to  the  said  E.  L.  11.  that  the  said  B.  0.  W.  had  a 
friend  who  wished  to  invest  twenty  thousand  pounds  in  the  said 
J.  M.'s  paper,  meaning  thereby  that  the  said  B.  C  W.  had  a 
friend  who  was  willing  and  desirous  to  discount  bills  of  exchange 
accepted  by,  or  promissory  notes  made  by,  the  said  J.  M.  to  the 
amount  of  twenty  thousand  pounds,  and  by  which  friend  the 
said  B.  C.  W.  could  and  would  procure  the  said  promissory  note 
of  and  belonging  to  E.  L.  H.  to  be  discounted,  by  means  of 
which  said  false  pretences,  in  pursuance  of  the  aforesaid  con- 
spiracy, combination,  confederacy,  and  agreement,  the  said  B. 
C.  W.,  L.  P.  G.,  and  J.  M.,  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
and  within  the  jurisdiction  of  the  said  court,  did  unlawfullj^ 
falsely,  fraudulently,  and  deceitfully  obtain,  acquire,  and  get 
into  their  hands  and  possession  the  said  promissory  notes  of  and 
belonging  to  the  said  E.  L.  H. ;  whereas,  in  truth  and  in  fact, 
the  said  B.  C.  W.  had  not  any  friend,  or  other  person,  who 
wished  to  invest  twenty  thousand  pounds,  or  any  other  sum  of 
money,  in  the  said  J.  M.'s  paper,  or  by  whom  he  could  procure 
the  said  promissory  notes  of  the  said  E.  L.  H.  to  be  discounted  ; 
and  whereas,  in  truth  and  in  fact,  the  said  B.  C.  W.  did  not 
procure  the  said  promissory  notes  to  be  discounted  ;  and  whereas, 
in  truth  and  in  fact,  the  said  B.  C.  W.  did  not  intend  to  ]»ro- 
cure  the  said  promissory  notes  to  be  discounted  ;  but,  on  the 
contrary  thereof,  withdrew  himself  with  the  said  promissory 
notes ;  to  the  great  damage  of  the  said  E.  L.  H.,  and  against 
the  peace,  etc. 

Second  count. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  B.  C.  W.,  L.  V.  G.,  and  J.  M.,  wickedly 
devising  and  intending  to  cheat,  deceive,  and  defraud  the  said 
E.  L.  H.,  afterwards,  to  wit,  on  the  said  twentieth  day  of  March, 
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ill  the  year  aforesaid,  with  force  and  arras,  at  the  parish  afore- 
said, in  the  county  aforesaid,  and  within  the  jurisdiction  of  the 
said  court,  did,  amongst  themselves,  unlawfully  conspire,  com- 
bine, confederate,  and  agree  together,  by  divers  false  pretences 
and  subtle  means  and  devices,  to  obtain  and  acquire  to  them- 
selves of  and  from  the  said  E,  L.  H.  divers  valuable  securities 
of  the  said  E.  L.  H. ;  that  is  to  say,  a  certain  promissory  note 
for  the  payment  of  five  thousand  pounds,  made  by  the  said  J. 
M.,  and  a  certain  other  promissory  note  for  the  payment  of  five 
thousand  pounds,  made  by  the  said  J.  M.  And  that,  in  pursu- 
ance of  the  aforesaid  conspiracy,  combination,  confederacy,  and 
agreement  amongst  them,  so  had  as  aforesaid,  the  said  B.  C.  W. 
afterwards,  to  wit,  on  the  twenty-sixth  day  of  March,  in  the 
year  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
and  within  the  jurisdiction  of  the  said  court,  did  falsely,  fraudu- 
lently, and  deceitfully  pretend  to  the  said  E.  L.  II.  that  the  said 
B.  C.  W.  had  a  friend  who  was  willing  and  desirous  to  discount 
any  bills  of  exchange  accepted,  or  promissory  notes  made  by  the 
said  J.  M.,  to  the  amount  of  twenty  thousand  pounds,  and  that 
lie  could  and  would  procure  the  said  promissory  notes  of  the  said 
E.  L.  H.,  so  made  by  the  said  J.  M.  as  aforesaid,  to  be  discounted 
by  the  said  friend  of  the  said  B.  C.  W. ;  by  means  of  which 
false  pretences,  in  pursuance  of  the  aforesaid  conspiracy,  com- 
bination, confederacy,  and  agreement,  the  said  B.  C.  W.,  L.  P. 
G.,  and  J.  M.,  afterwards,  to  wit,  on  the  da}'  and  year  last  afore- 
said, at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within 
the  jurisdiction  of  the  said  court,  did  falsely,  fraudulently,  and 
deceitfully  obtain,  acquire,  and  get  into  tlieir  hands  and  posses- 
sion the  said  promissory  notes  of  the  said  E.  L.  H. ;  whereas,  in 
truth  and  in  fact,  the  said  B.  C.  W.  had  not  any  friend  or  other 
person  who  was  willing  or  desirous  to  discount  bills  of  exchange 
accepted,  or  promissory  notes  made  by  the  said  J.  M.,  to  the 
amount  of  twenty  thousand  pounds,  or  any  amount  whatever  ; 
and  whereas,  in  truth  and  in  fact,  the  said  B.  C.  W.  did  not  pro- 
cure the  said  promissory  notes  to  be  discounted  ;  and  whereas, 
in  truth  and  in  fact,  the  said  B.C.  W.  did  not  intend  to  procure 
the  said  promissory  notes  to  be  discounted,  but  on  the  contrary 
thereof,  withdrew  himself  with  the  said  promissory  notes ;  to  the 
c;reat  damage  of  the  said  E.  L.  11.,  and  against  the  i»eace,  etc. 
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Third  count. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  B.  C.  W.,  L.  P.  G.,  and  J.  M.,  wickedly 
devising  and  intending  to  cheat,  deceive,  and  defraud  the  said 
E.  L.  II.,  afterwards,  to  wit,  on  the  said  twentieth  da}'  of  March, 
in  the  year  of  our  Lord  with  force  and  arms,  at  the  parish 

aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of 
the  said  court,  did,  amongst  theiDselves,  uidawfully  conspire, 
combine,  confederate,  and  agree  together,  by  divers  false  pre- 
tences and  subtle  means  and  devices,  to  obtain  and  acquire  to 
themselves  of  and  from  the  said  E.  L.  11.  divers  valuable  secu- 
rities of  the  said  E,  L.  II.,  that  is  to  say,  a  certain  promissory 
note  for  the  payment  of  six  thousand  pounds,  and  of  the  value 
of  six  thousand  pounds,  and  a  certain  other  promissory  note  for 
the  payment  of  five  thousand  pounds,  and  of  the  value  of  five 
thousand  pounds  ;  to  the  great  damage  of  the  said  E.  L.  II.,  and 
against  the  peace,  etc. 

(623)  Cons'piracy  and  cheat.,  iivder  p^'etence  of  being  a  merchant, 
with  overt  act.{u) 

That  P.  R.,  J.  B.,  and  A.  F.,  all  late  of,  etc.,  yeomen,  being 
persons  of  evil  name  and  fame  and  dishonest  conversation,  and 
not  caring  to  get  their  livelihood  by  honest  labor,  but  by  fraud 
and  deceit  maintaining  their  idle  course  of  life,  on,  etc,  at,  etc., 
with  force  and  arms,  unlawfully  and  wickedly  among  themselves 
did  combine,  conspire,  and  agree  togetlier  one  M.  E.,  widow, 
there  resident,  of  her  goods  and  chattels,  to  wit,  of  a  large  quan- 
tity of  oaken  staves  and  heading,  of  the  value  of  fifty  pounds, 
lawful  money  of  Pennsylvania,  and  more  falsely  and  fraudu- 
lently, by  false  pretences,  deceit,  practice,  and  covin,  to  cheat, 
deceive,  and- defraud,  contrary,  etc.,  and  against,  etc.  {Conclude 
as  in  book  1,  chapter  3.) 

In  i)ursuance  of  such  their  wicked  conspiracy,  combination, 
and  agreement  aforesaid,  the  said  P.  R.  afterwards,  to  wit,  on, 
etc.,  deceitfully  bargained  with  the  said  M.  E.,  to  deliver  to  him 
the  said  P.  four  thousand  nine  hundred  and   fifty  hogsheads' 

(«)   Drawn  in  1790,  by  Mr.  Bradford,  then  attorney-general  of  Pennsylvania. 
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staves  and  t\YO  thousand  two  hundred  hogsheads'  heading,  to 
the  value  of  fifty-two  j)Ounds  eighteen  shillings  and  fourpence, 
and  upon  such  bargaining  the  said  P.  R.  falsel}'  took  upon  him- 
self and  pretended  to  be  a  merchant  resident  in  the  city  of  Phil- 
adelphia, and  then  and  there  personated  a  merchant  of  Philadel- 
phia as  if  he  had  been  a  true  merchant,  and  that  he  the  said 
P.  would  duly  pay  to  the  said  M.  the  aforesaid  sum  when  he 
should  be  desired  so  to  do,  and  that  the  said  A.  F.  then  and 
there  took  upon  himself  and  pretended  to  be  a  laborer,  em- 
ployed and  paid  by  him  the  said  P.,  to  receive  and  move  the 
said  staves  and  headings,  and  then  and  there  did  falsely  affirm 
to  the  said  M.  E.  that  the  said  P.  was  a  merchant  as  aforesaid  ; 
and  that  the  aforesaid  M.  E.,  giving  credit  to  the  said  fictitious 
assumptions,  personatings,  and  deceits,  did  then  and  there  de- 
liver to  the  said  P.  R.  and  A.  F.  the  said  staves  and  heading, 
of  the  value  aforesaid  ;  whereas,  in  fact  and  in  truth,  the  said 
P.  R.  was  not  a  true  merchant  as  aforesaid,  nor  was  he  used  to 
get  his  living  by  buying  and  selling,  nor  was  the  said  A.  F.  a 
laborer  employed  and  paid  by  the  said  P.  in  manner  aforesaid, 
nor  did  the  said  P.,  A.,  or  J.,  or  either  of  them,  intend  or  design 
to  pay  or  satisfy  the  said  M.  E.  for  the  said  staves,  but  the  same 
to  their  own  use  afterwards,  to  wit,  on  the  same  day  and  year, 
fraudulently  did  dispose  of  and  convert,  and  the  said  M.  of  the 
same  did  then  and  there  cheat  and  defraud,  to  the  great  damage 
of  her  the  said  M.,  contrary,  etc.,  and  against,  etc.  {Conclude 
as  in  book  1,  chapter  3.) 

That  the  said  J.  afterwards,  on,  etc.,  in  further  pursuance  of 
such  their  wicked  intention,  in  conspiracy  and  agreement  as 
aforesaid,  at,  etc.,  falsely  did  pretend  and  affirm  to  the  said  M. 
E.  that  the  said  P.  R.  was  a  merchant  as  aforesaid,  and  that  the 
said  P.  R.  was  then  sick,  and  had  sent  him  the  said  J.  to  pur- 
chase a  further  quantity  of  staves  of  her  the  said  M.,  with  an 
intent  to  defraud  and  cheat  the  said  M.  of  a  further  large  quan- 
tity of  staves  in  manner  aforesaid,  to  the  evil  example  of  all 
others  in  the  like  case  oft'ending,  to  the  great  damage  of  her  the 
said  M.,  contrary,  etc.,  and  against,  etc.  {Conclude  as  in  book  1, 
chapter  3.) 
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(024)  Conspiracy  to  sell  lottery  tickcts.{v) 

That  defendants,  etc.,  did  conspire  to  sell  and  expose  to  sale, 
and  cause  and  procure  to  be  sold  and  exposed  to  sale,  a  lottery 
ticket,  and  tickets  in  a  lottery  not  authorized  by  the  laws  of 
this  commonwealth,  against,  etc.  {Conclude  as  in  book  1,  chap- 
ter 3.) 

(625)  Conspiracy  for  enticing  a  person  to  play  at  unlawful  games, 

etc.{iv) 

That  J.  D.,  G.  B.,  and  J.  R,  all  late  of,  etc.,  yeomen,  on,  etc., 
unlawfully,  wickedly,  and  deceitfully  did  combine,  conspire,  and 
asfree  too-ether  to  cheat  and  defraud  one  S.  B.,and  his  yjoods  and 
money,  by  art,  practice,  and  fraud,  into  their  custody  and  pos- 
session to  obtain  and  get ;  and  in  pursuance  of  such  their  unlaw"- 
ful  and  wicked  conspiracy  and  agreement  aforesaid,  they  the  said 
J.  D,,  G.  B.,  and  J.  D.,  afterwards,  to  wit,  the  same  day  and  year, 
and  at,  etc.,  did  challenge  and  provoke  him  the  said  S*.  B.  at  a 
certain  unlawful  game  at  cards  to  play  and  game  for  money,  and 
then  and  there,  by  fraud,  deceit,  art,  practice,  and  covin,  at  tlie 
said  unlawful  game,  and  by  laying  wagers  thereon,  did  unlaw- 
fully and  fraudulently  obtain  and  get  into  their  possession  the 
sum  of  six  pounds  seven  shillings  and  sixpence,  of  the  moneys  of 
the  said  S.  B.,  and  the  same  moneys  then  and  there  did  take 
and  carry  away,  to  the  evil  example,  etc.,  contrary,  etc.,  and 
against,  etc.     (Conclude  as  in  book  1,  chapter  3.) 

(626)  Conspiracy  to  make  a  great  riot,  and  to  demolish  vxdls, 
buildings,  and  fences,  with  overt  acts.{x) 

That  A.  B.,  late  of,  etc.  {naming  the  other  defendants),  together 
with  divers  other  evil  disposed  persons,  to  the  jurors  aforesaid  as 
yet  unknown,  heretofore,  to  wit,  on,  etc.,  with  force  and  arms,  at, 
etc.,  aforesaid, did  unlawfully  conspire,combine,  confederate,  and 
agree  together  unlawfully,  riotously, and  routously  to  break  down, 
pull  down,  prostrate,  demolish,  and  destroy  a  certain  wall,  and 

{o)  Com.  V.  Gillespie,  7  S.  &   R.  469;  Wh.  Cr.   L.   8th  ed.  §§  1345,  1348, 
1352,  1422,  1493,  1496,  1503.      See  this  form  examined,  $upra,  note  to  607,  608. 
(w)  Drawn  by  Mr.  Jjircd  IngersoU,  attorney-general  of  Pennsylvania,  in  1789. 
(x)  Dickinson's  Q.  S.  6th  cd.  353. 
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certain  other  erections,  buildings,  posts,  pales,  rails,  and  fences  of 
one  C.  D.,  there  then  erected,  standing,  and  being  near  a  certain 
dwelling  house  and  premises  of  the  said  C.  D.,  there  situate. 
And  the  jurors,  etc.,  that  in  pursuance  of  the  said  conspiracy, 
combination,  confederacy,  and  agreement,  so  as  aforesaid  had, 
they  the  said  A.  B  ,  etc.,  afterwards,  to  wit,  on,  etc.,  aforesaid,  at, 
etc.,  aforesaid,  with  force  and  arms,  did  unlawfully,  riotously,  and 
routously  assemble  and  meet  together,  near  to  the  said  dwell- 
ing-house and  premises  of  the  said  C.  D.,  and  near  to  the  dwell- 
ing-houses and  premises  of  divers  other  liege  subjects  of  the  said 
state  there,  and  being  so  assembled  and  met  together,  then  and 
there  unlawfully,  riotously,  and  routously  did  make  a  great  noise, 
riot,  disturbance,  and  affray,  and  stayed  and  continued  there 
making  such  noise,  riot,  disturbance,  and  affray  for  a  long  time, 
to  wit,  for  the  space  of  five  hours,  and  thereby  for  and  during  all 
that  time  there  greatly  disturbed,  disgusted,  terri  tied, and  alarmed 
the  said  C.  D.  and  his  wife  and  family,  in  the  peaceable  posses- 
sion and  enjoyment  of  his  said  dwelling-house  and  premises,  and 
also  greatly  disturbed,  disquieted,  terrified,  and  alarmed  the  said 
otlier  liege  subjects  of  the  said  state,  and  residing  in  tlie  said 
dwelling-houses  and  premises,  and  then  and  tlicre  unlawfully, 
riotously,  and  routously  did  break  down,  pull  down,  prostrate, 
demolish,  and  destroy  great  part  of  the  said  wall,  to  wit,  twenty 
perches  of  the  said  wall,  then  and  there  standing  and  being,  and 
the  materials  thereof,  to  wit, five  hundred  bricks,  of  a  large  value, 
to  wit,  etc.,  unlawfully,  riotously,  routously,  and  wantonly  did 
cast  and  scatter  into  and  about  tiie  common  and  public  highway 
of  the  said  state  there,  to  the  great  damage  and  terror  of  the  good 
citizens  of  said  state,  and  against  the  peace,  etc.  {Conclude  as 
in  book  1,  chapter  3.) 

(627)  Second  count,  without  overt  act.'^. 
That  the  said  A.  B.,  etc.,  together  with  divers  other  evil  dis- 
posed persons,  to  the  jurors  aforesaid  as  yet  unknown,  iiereto- 
fore,  to  wit,  on,  etc.,  aforesaid,  with  force  and  arms,  at,  etc.,  afore- 
said, did  unlawfully  conspire,  comliinc,  conll'derate,  and  agree 
together  uidawfully  to  break  down,  demolish,  prostrate,  and  de- 
stroy certain  other  ereetions,  I)uildings,  posts,  pales,  rails,  and 
fences,  then  and  there  standing,  and  heiiig  the  j»roperty  of,  and 
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belonging  to,  the  said  citizens  of  said  state,  there  then  inliabiting 
and  residing,  against  the  peace,  etc.  {Conclude  as  in  hook  1,  chap- 
ter 3.) 

(628)  Conspiracy  to  prevent^  hy  force  and  arms^  the  use  of  the  Eng- 
lish language  in  a  German  congregation^  and  to  oppose^  "  vnth 
their  bodies  and  lives,^^  and  by  all  means  lawful  and  unlauful, 
the  introduction  of  any  other  language  but  the  German.  Overt 
acts,  riot  and  assault.{y) 

That  F.  E.  et  at,  on,  etc.,  were  members  of  the  German 
Evangelical  Lutheran  congregation,  in  and  near  Philadelphia. 
And  so  being  severally  and  res[)ectively  members  of  tlie  said 
congregation,  they,  the  said  F.  E.  et  al.,  unlawfully  and  wickedly 
coni billing,  conspiring,  and  confederating  together,  to  acquire  for 
themselves  unjust  and  illegal  authority  and  power  in  the  said 
congregation,  and  to  distress,  oppress,  and  aggrieve  the  peaceful 
citizens  of  this  common weath,  also  members  of  the  said  con- 
gregation, and  to  prevent  them  from  the  free,  lawful,  and  proper 
enjoyment  of  the  rights  and  privileges  thereof,  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  at  the  city  of  Philadelphia  afore- 
said, and  within  the  jurisdiction  of  this  court,  unlawfully  assem- 
bled and  met  together,  and  being  so  assembled  and  met  together, 
did  then  and  there  unjustly  and  unlawfully  and  oppressively  con- 
spire, combine,  confederate,  and  agree  together  to  prevent,  by 
force  and  arms,  the  use  of  the  English  language  in  the  worsliip 
of  Almighty  God  among  the  said  congregation,  and  for  tliat  pur- 
pose did  then  and  there  determine  and  firmly  bind  themselves 
before  God,  and  solemnly  to  each  other,  to  defend,  with  their 
bodies  and  lives,  the  German  divine  worship,  and  to  oppose,  by 

{y)  Com.  V.  Eberle,  Puniph.  218;  3  S.  &  R.  9  ;  Wh.  Cr.  L.  8th  ed.  §§  1348, 
1353.  This  indictment  was  prepared  by  very  eminent  counsel,  and  was  tried 
before  Yeates,  J.,  at  nisi  prius,  in  1816.  The  question  whether  it  set  forth  an 
indictable  offence  was  earnestly  argued  during  trial,  but  under  instructions  from 
the  court,  the  jiny  found  the  defendants  guilty  on  both  counts.  No  motion  in 
arrest  of  judgment  was  made,  though  a  motion  for  a  new  trial  was  strenuously 
urged  before  the  court  in  banc,  by  the  experienced  and  able  counsel  for  the  de- 
fendants, ]Mr.  Levy  and  Mr.  Rawle.  It  would  seem  from  this,  that  the  correct- 
ness of  the  indictment  was  conceded ;  and  in  fact,  in  the  opinions  of  both  Tilgli- 
man,  C.  J.,  and  Yeates,  J.,  the  agreement  by  the  defendants  to  oppose  the  in- 
troduction of  the  J^nglish  language  "  Avith  their  bodies  and  lives,"  and  by  all 
means  lawful  and  unlawful,  is  treated  as  constituting  an  indictable  olfence,  and 
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every  means  lawful  and  unlawful,  the  introduction  of  any  other 
language  into  the  churches  ;  and  the  said  F.  E.  et  al.,  and  each 
of  them,  in  {tursuance  of  the  said  unlawful  and  oppressive  con- 
spiracy, combination,  confederacy,  and  agreement  so  formed  and 
made  as  aforesaid,  afterwards,  to  wit,  on,  etc.,  at  the  city  of 
Philadelphia  aforesaid,  and  within  the  jurisdiction  of  this  court, 
at  an  election  then  and  there  held  by  the  members  of  said  con- 
gregation for  certain  officers  of  the  same,  to  wit,  for  elders  and 
wardens,  did  unlawfully  and  oppressively,  and  with  force  and 
violence,  riotously  and  routonsly  make  and  raise,  and  cause  to 
be  made  and  raised,  a  great  noise,  tumult,  riot,  and  disturbance, 
and  then  and  there,  in  further  pursuance  of  the  said  unlawful 
and  oppressive  conspiracy,  combination,  confederacy,  and  agree- 
ment, so  formed  and  made  as  aforesaid,  did  assault,  beat,  and 
wound  certain  members  of  the  said  congregation,  to  wit,  for  the 
better  carrying  on  tlie  said  unlawful  and  oppressive  conspiracy, 
combination,  confederacy,  and  agreement  into  eflect  and  execu- 
tion, to  the  great  damage,  oppression,  and  grievance  of  the  mem- 
bers of  the  German  Evangelical  Lutheran  congregation  in  and 
near  Philadelphia  aforesaid,  to  the  evil  and  pernicious  example, 
etc.,  and  against,  etc.     {Conclude  as  in  book  1,  chapter  8.) 

Second  county  omitting  overt  acts^  and  charging  the  mere  conspiracy. 

(629)  Conspiracy  to  produce  abortion  on  a  woman  not  quick.{z) 

That  the  said  W.  B.  T.,  etc.,  being  persons  of  evil  minds  and 
dispositions,  on,  etc.,  at,  etc.,  and  within  the  jurisdiction  of  the 
said  court,  unlawfully  and  wickedly  did  conspire,  combine,  con- 
federate, and  agree  togetlier,  in  and  upon  the  body  of  one  S.  R. 
S.  an  assault  to  make,  with  a  wicked  intent,  to  wit,  to  cause  and 
procure  the  said  S.  to  miscarry  atid  to  bring  forth  a  certain  child, 
with  which  she  was  then  big  and  pregnant,  dead,  to  the  great 
damage  of  tlie  said  S.,  to  the  evil  example,  etc.,  and  against,  etc. 
{Conclude  as  in  book,  1  chapter  3.) 

(z)  Tlu'so  counts  were  sustained  on  special  deniuriHT,  by  the  supreme  court  of 
Peinisylvania,  in  Com.  /•.  Demain,  (j  reiin.  L.  .J.  'I'J  ;  Briglitly  U.  441  ;  Wli.  Cr. 
L.  8tli  cd.  §§  ];{G4,  i:!«y.      See  snjtru,  G(>7-y,  note. 
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(630)  Second  count,  with  overt  act. 
That  the  said  W.  B.  T.,etc.,  being  such  persons  as  aforesaid, 
on  the  day  atid  year  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  said  court,  unlawfully  and  wick- 
edly did  conspire,  combine,  confederate,  and  agree  together,  to 
cause  and  procure  the  said  S.  R.  S.  to  miscarry  and  to  bring 
forth  a  certain  child,  with  which  she  was  then  big  and  pregnant, 
dead,  to  the  great  (hiniage  of  the  said  S.  And  the  jurors  afore- 
said, upon  their  oaths  and  affirmations  aforesaid,  do  farther  pre- 
sent, that  the  said  defendants,  in  pursuance  of  and  according  to 
the  said  conspiracy,  combination,  confederacy,  and  agreement  be- 
tween them  the  said  defendants,  so  as  aforesaid  had,  on  the  day 
and  year  aforesaid,  in  the  county  aforesaid,  and  within  the  juris- 
diction of  the  said  court,  in  and  upon  the  body  of  the  said  S., 
then  and  there  being  pregnant  and  big  with  a  certain  other  child, 
did  make  an  assault,  and-  her,  the  said  S.,  then  and  there  did 
bruise,  wound,  and  ill-treat,  so  that  her  life  was  thereby  greatly 
despaired  of,  and  a  certain  instrument,  made  of  silver  or  other 
metal,  in  the  shape  and  form  of  a  hook,  up  and  into  the  womb 
and  body  of  the  said  S.  then  and  there  wickedly,  violently, 
and  inhumanly  did  force  and  thrust,  with  a  wicked  intent  to 
cause  and  procure  the  said  S.,  as  aforesaid,  to  miscarry  and  abort 
as  aforesaid,  and  to  kill  and  murder  the  said  child,  by  reason 
whereof,  and  by  means  of  which  said  last  mentioned  premises, 
the  said  child  was  killed  and  its  life  destroyed  and  taken  away 
in  its  mother's  womb ;  and  the  said  S.,  afterwards,  to  wit,  on,  etc., 
in  the  year  aforesaid,  miscarried  and  was  aborted  of  the  said 
child,  being  a  female  child,  to  the  great  injury  of  the  said  S.,  to 
the  evil  example,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(631)  Conspiracy  by  persons  confined  in  prison,  to  effect  their  own 
escape  and.  that  of  others.(a) 
That  A.  B.,  C.  D.,  and  E.  F.,  all  of  said  B.,  laborers,  on,  etc., 
at,  etc.,  were  persons  lawfully  confined  in  the  commonwealth's 
prison,  situated  in  B.,  in  the  county  aforesaid,  and  then  and  there 
lawfully  detained  in  the  custody  of  the  keeper  of  said  prison,  by 
divers  legal  processes  then  and  there  in  force  against  them  the 
said  A.  B.,  C.  D.,  and  E.  F.  {state  the  cause  of  the  detention  of 

(a)  3  Chit.  C.  L.  lljO. 
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each  of  the  defendants),  and  that  the  said  A.  B.,  C.  D.,  and  E.  F., 
unlawfully  contriving  and  intending  to  effect  the  escape  of  them- 
selves and  divers  other  persons,  to  the  said  jurors  unknown,  who 
were  then  and  there  prisoners  lawfully  confined  in  the  said 
prison,  and  in  the  custody  of  the  keeper  thereof,  from  out  of  said 
prison,  did  then  and  there  conspire,  combine,  confederate,  and 
ao-ree  together,  unlawfully  to  effect  the  escape  of  themselves,  the 
said  A.  B.,  C.  D.,  and  E.  F.,  and  the  said  other  prisoners,  then 
so  lawfully  confined  in  said  prison,  from  and  out  of  the  same ; 
against,  etc.     {Conclude  as  in  book  1,  cha-pter  3.) 

The  same  form  may  he  used  when  the  design  of  the  conspirators 
is  to  effect  their  own  escape  only,  and  not  that  of  others,  by  omit- 
ting the  allegation  of  divers  other  persons  then  and  there  lawfully 
confined,  etc. 

(632)  By  prisoners  to  escape;  with  overt  act,  attempting  to  blow  up 
the  wall  of  a  prison  with  gunpowder.{b) 

That  A.  B.,  C.  D.,  and  E.  F.,  late  of,  etc.,  laborers,  at  the  time 
next  hereafter  mentioned,  were  prisoners  lawfully  confined  in  the 
commonwealth's  prison,  situated  in  B.  aforesaid,  in  the  county 
aforesaid,  and  then  and  there  lawfully  detained  in  the  custody  of 
the  keeper  of  said  prisoners,  by  virtue  of  divers  legal  processes 
then  in  legal  force  against  them  ;  and  that  the  said  A.  B.,C.  D., 
and  E.  F.,  contriving  and  intending  to  break  down,  blow  up, 
demolish,  prostrate,  and  destroy  a  certain  part  of  the  wall  of  said 
prison  belonging  to  and  inclosing  the  same,  and  thereby  to  effect 
the  escape  of  themselves  and  of  divers  other  prisoners,  then  law- 
fullv  confined  in  said  prison,  and  in  the  lawful  custody  of  the 
keeper  thereof,  from  and  out  of  the  said  prison,  on  the  day 

of  now   last  past,  at  in  the  county  aforesaid,  did 

unlawfully  and  wickedly  conspire,  combine,  confederate,  and 
agree  among  themselves  for  the  purpose  aforesaid  ;  and  that  in 
pursuance  of,  and  according  to  the  conspiracy,  combination,  con- 
federacy, and  agreement  aforesaid,  so  as  aforesaid  had  among 
themselves,  they,  the  said  A.  B.,  C.  D.,  and  E.  F.,  did  then  and 
there  make,  and  cause  and  jirocuro  to  be  made,  a  certain  large 
hole  and  breach  in  the  said  wall  of  the  said  prison,  of  the  length 

(I,)  ;!  Cliit.  ('.  L.  1151  ;  J)avis'.s  Tree.  lOG. 
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of  six  feet,  and  of  the  width  of  six  feet;  and  then  and  there 
uidawfully  and  wickedly  put.  placed,  and  laid  a  large  quantity 
of  gunpowder,  to  wit,  ten  pounds  of  gunpowder,  into  the  said 
liole  and  bi'eacli,so  as  aforesaid  made  in  the  wall  aforesaid,  with 
intent  to  set  fire  to  the  said  gunpowder,  and  thereby  to  break 
down,  blow  up,  demolish,  prostrate,  and  destroy  part  of  the  said 
wall,  and  hy  the  means  last  mentioned  to  effect  the  escape  of 
tliemselves  and  the  said  other  prisoners  so  confined  in  the  said 
prison,  and  in  the  lawful  custody  of  the  keeper  thereof,  from 
and  out  of  the  same,  against,  etc.  {Conclude  as  in  book  1,  chap- 
ter 3.) 

(633)  By  prisoners  to  effect  their  escape  ;  with  overt  act,  breaking 
down  part  of  the  wall  of  the  prison.{c) 

That  A.  B.,  C.  D.,  and  E.  F.,  all  of  laborers,  at  the  time 

next  hereafter  mentioned,  were  prisoners,  lawfully  confined  in 
the  commonwealth's  |)rison,  situated  at  B.,  in  the  county  afore- 
said, and  then  and  there  lawfully  detained  in  the  custody  of  the 
keeper  of  said  prison,  by  divers  legal  processes  then  in  force 
against  them  ;  and  that  they,  the  said  A.  B.,  C.  D.,  and  E.  E., 
unlawfully  contriving  and  intending  to  break  down,  demolish, 
prostrate,  and  destroy  part  of  the  wall  belonging  to  and  inclosing 
the  said  prison,  and  thereby  unlawfully  to  etfect  the  escape  of 
themselves,  the  said  A.  B.,  C.  D.,  and  E.  F.,  and  divers  other 
prisoners  then  lawfully  confined  in  said  prison,  and  in  the  cus- 
tody of  the  keeper  thereof,  from  and  out  of  tlie  same,  on 
at  in  the  county  aforesaid,  did  unlawfully  conspire,  com- 

bine, confederate,  and  agree  among  themselves,  and  meet  to- 
gether for  the  purposes  aforesaid ;  and  being  so  assembled  and 
met  together,  did  then  and  there,  in  pursuance  of  the  conspiracy, 
combination,  confederacy,  and  agreement  aforesaid,  so  as  afore- 
said had  among  themselves,  unlawfully,  and  wickedly  begin  to 
break  down,  demolish,  prostrate,  and  destroy  part  of  the  said 
wall,  with  intent  thereby  unlawfully  to  effect  the  escape  of 
themselves  and  the  said  other  prisoners  so  there  confined  in  the 
said  prison,  and  in  the  custod}'  of  the  keeper  thereof;  against, 
etc.     {Conclude  as  in  book  1,  chapter  3.) 

(c)  3  Chit.  C.  L.  1151  ;   Davis's  Free.  lOG. 
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(634)  Conspiracy  to  impose  on  the  public,  by  the  manufacture  of  spu- 
rious indigo,  with  intent  to  sell  the  same  as  genuine  indigo  of 
the  best  quality. {d) 

That  A.  B.,  a  D.,  and  E.  F.,  all  of  B.,  in  the  county  of  S., 
laborers,  devising  and  fraiuUilentlj  intending  to  acquire  and  get 
into  their  hands  and  possession  the  moneys,  goods,  and  projierty 
of  the  citizens  of  this  commonwealth,  by  fraudulent  and  dis- 
honest means,  on,  etc.,  at,  etc.,  did  falsely,  fraudulently,  and 
unlawfully,  conspire,  combine,  confederate,  and  agree  among 
themselves  to  mix,  compound,  and  manufacture  certain  articles 
and  materials  hereafter  mentioned,  into  the  form  and  color  and 
to  the  resemblance  of  good  and  genuine  indigo  of  the  best  qual- 
ity, and  of  foreign  growth  and  manufacture,  with  the  fraudulent 
intent  and  des4gn,  that  the  base  materials  to  be  mixed,  com- 
pounded, and  manufa<;tured  as  aforesaid,  should  be  exposed  to 
sale,  and  that  the  same  should  in  fact  be  sold  to  the  citizens  of 
this  commonwealth  and  others  as  and  for  good  and  genuine 
indigo  of  the  best  quality,  and  of  foreign  growth  and  manufac- 
ture. And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  A.  B.,  C.  B.,  and  E.  F.,  in  pursu- 
ance of  and  according  to  the  conspiracy,  combination,  confede- 
racy, and  agreement  aforesaid,  so  as  aforesaid  had  among  them- 
selves, on  the  day  and  year  last  aforesaid,  at  B.  aforesaid,  in  the 
county  aforesaid,  did  fraudulently  mix  and  compound,  with  a 
certain  quantity  of  genuine  indigo  of  foreign  growth  and  manu- 
facture, certain  other  articles  and  materials,  to  wit,  starch,  blue 
vitriol,  nutgalls,  alum,  and  a  decoction  of  logwood,  in  such 
quantities  and  proportion,  as  thereby  to  increase  the  quantity  of 
the  aforesaid  genuine  indigo,  when  mixed  and  compounded  as 
aforesaid,  to  three  times  the  quantity  and  number  of  pounds' 
weight  thereof,  and  having  so  mixed  and  compounded  the  same, 

(c?)  This  form  is  the  same  as  that  used  in  Com.  v.  Judd  (2  Mass.  320),  with  the 
exception  of  tlie  alterations  tliere  reeomiiiended  by  tlie  court.  "The  hitter  \y,\.rt 
of  the  indictment  in  tliis  ease,"  says  Mr.  Davis  (Tree,  10.')),  "is  k'ft  out  of  tliis 
precedent,  wliich  is  conformabh!  to  the  (h'cision  of  the  court.  Tlie  chief  justice 
and  flefendant's  counsel  s[)eak  of  the  tliff'eroit  counts  in  the;  indictment.  There 
was  hut  one  count  in  the  indictment,  and  when  tin;  second  an<l  thii-d  counts  are 
referred  to,  it  can  a])ply  ordy  to  the  dillcrent  allejratioiis  in  the  l)ody  of  the  indict- 
ment, introduced  as  usual,  hy  the  words,  '  and  the  jurors  aforesaid,  upon  their 
oaths  aforesaid,  do  further  present.'  " 
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did  then  and  there  so  manufacture  and  work  up  the  same  and 
the  base  materials  and  composition  aforesaid,  as  to  give  the  same 
the  false  appearance  and  resemblance  of  good  and  genuine  indigo 
of  the  best  quality  and  of  foreign  growth  and  manufacture,  and 
with  the  fraudulent  intent  and  purpose,  that  the  purchaser  or 
purchasers  thereof  should  be  cheated  and  defrauded,  against, 
etc.     {Conclude  as  in  book  1,  chapter  3  ) 

(635)  Conspiracy  to  publish  fraudulent  bank  notes  loifh  intent  to 
cheat  the  public.{e) 

That  J.  W.  R.,  late  of,  etc.,  yeoman,  and  IST.  C,  late  of,  etc  , 
yeoman,  devising  and  fraudulently  intending  to  acquire  and  get 
into  their  hands  and  possession  the  moneys,  goods,  and  property 
of  the  citizens  of  this  commonwealth  by  fraudulent  and  dis- 
honest means,  on,  etc.,  at  Pittsburg,  in  the  county  aforesaid,  did 
falsely,  fraudulently,  and  unlawfully  conspire,  combine,  confed- 
erate, and  agree  among  themselves  to  make,  utter,  and  publish 
certain  false,  forged,  and  counterfeited  bank  notes  of  the  Mineral 
Bank  of  Maryland,  in  the  form  and  to  the  resemblance  of  good, 
genuine,  and  true  bank  notes  of  the  Mineral  Bank  of  Maryland, 
with  the  fraudulent  intent  and  design  that  the  said  false,  forged, 
and  counterfeited  bank  notes  of  the  said  Mineral  Bank  of  ^lary- 
land  should  be  uttered,  published,  paid,  and  passed  to  the  cit- 
izens of  this  commonwealth  and  others,  as  and  for  good,  gen- 
uine, and  true  bank  notes  of  the  Mineral  Bank  of  Maryland, 
and  with  intent  to  cheat  and  defraud  the  jyresident^  directors^ 
and  company  of  the  Mineral  Bank  of  Maryland,  and[f)  divers  the 
good  citizens  of  this  commonwealth,  contrary  to  the  form  of  the 
act  of  the  general  assembly  in  such  case  made  and  provided,{g) 
to  the  evil  exam})le,  etc.,  and  against,  etc.  [Conclude  as  in  book 
1,  chapter  3.) 

(635«)   Conspiracy  to  get  up  false  recommeyidations  of  character. 

The  jurors  for,  etc.,  upon  their  oath  present,  that  heretofore, 
and  before  the  committing  of  the  offence  hereafter  in  this  count 
mentioned,  a  certain  number  of  men  had  been  duly  appointed 

(e)  This  form  was  sustained  in  Com.  v.  Clary,  4  Barr,  210. 

(  /')  Tlie  italicized  passages  were  held  by  the  court  to  be  suritlusage. 

(</)  The  italicized  passages  were  held  by  the  court  to  be  surplusage. 
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to  be  a  police  force  for  tlie  city  of  L.  and  the  liberties  thereof, 
under  and  in  pursuance  of  the  provisions  of  an  act  made  and 
passed  in  a  session  of  parliament,  liolden  in  the  second  and  third 
years  of  the  reign  of  her  present  majesty  Queen  Victoria,  inti- 
tuled "  An  act  for  regulating  the  police,"  etc.,  and  that  one  J. 
F.  had  been  appointed,  and  at  the  time  of  the  committing  the 
ofi'ence  hereafter  in  this  count  mentioned,  was  the  commissioner 
of  the  said  police  force  of,  etc.,  and  the  liberties  thereof,  under 
and  in  pursuance  of  said  act ;  and  that  it  was  the  duty  of  the 
said  J.  F.,  as  commissioner  aforesaid,  from  time  to  time  to  ap- 
point fit  and  proper  men,  and  men  of  good  character,  to  be  and 
form  part  of  the  said  police  force  of,  etc.,  and  to  be  sworn  in  as 
constables  for  preserving  the  peace,  and  preventing  robberies 
and  other  felonies,  and  apprehending  ottenders  against  the 
peace.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  one  M.  T.,  on,  etc.,  at,  etc.,  and  within  the 
jurisdiction  of  the  said  court,  well  knowing  the  premises,  and 
that  he,  the  said  M.  T.,  was  not  a  person  of  good  character,  and 
was  not  a  fit  and  proper  person  to  be  appointed  to  form  part  of  the 
said  police  force  of  the  said  city  and  the  liberties  thereof,  and  to 
be  sworn  in  as  a  constable  for  preserving  the  peace  and  preventing 
robberies  and  other  felonies,  and  apprehending  ofl:enders  against 
the  peace,  and  intending  to  deceive  the  said  J.  F.,so  being  such 
commissioner  as  aforesaid,  and  to  cause  him  to  believe  that  he, 
the  said  M.  T.,  was  a  person  of  good  character,  and  that  he,  the 
said  M.  T.,  had  been  in  the  service  of  one  G.  H.  in  tlie  capacity 
of  porter,  and  that  the  conduct  of  the  said  M.  T.  had  been  good 
during  the  time  he  was  in  the  service  of  the  said  G.  H.,  and 
that  he,  the  said  M.  T.,  was  a  fit  and  proper  person  to  be  ap- 
pointed to  form  part  of  the  said  police  force  of  the  said  city  and 
the  liberties  thereof,  and  to  be  sworn  in  as  a  cojistable  for  pre- 
serving the  peace  and  preventing  robberies  and  other  felonies, 
and  apprehending  offenders  against  the  peace  as  aforesaid,  and 
to  induce  the  said  J.  F.  to  ap[ioint  him,  the  said  M.  T.,  to  be 
one  of  the  said  police  force,  and  to  be  sworn  in  as  a  constable  as 
aforesaid,  unlawfully,  wilfully,  falsely,  knowingly,  and  ma- 
liciously did  forge  and  counterfeit,  and  cause  and  procure  to  be 
forged  and  counterfeited,  a  certain  certificate  of  the  character 
of  him  the  said  M.  T.,  well  knowing  the  same  to  be  false  and 
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untrue,  wliieli   said  false,  forged,  and  counterfeited   certificate 
was  and  is  in  words  and  figures  following,  that  is  to  say  : — 

"  Certiticate  of  character  from  the  candidate's  last  employer. 

"26th  day  of  April,  1864. 

"  I,  G.  IL,  do  hereby  declare  that  I  have  attentively  read  the 
annexed  examination  of  M.  T.,  and  I  have  no  reason  whatever 
to  question  its  accuracy,  and  that  the  said  M.  T.  has  lived  with 
me  in  the  capacity  of  porter,  etc.,  from  October,  1862,  to  April, 
1864,  during  which  time  I  have  found  him  to  be  sober,  honest, 
and  well  behaved  ;  and  I  consider  him,  from  his  uniformly  good 
conduct,  general  intelligence,  and  sound  health,  to  be  well 
qualified  to  fill  the  situation  of  constable  of  the  city  of  London 
police  force,  and  recommend  him  accordingly  to  the  commis- 
sioner. 

"  The  said  M.  T.  "was  not  recommended  to  me  by  any  one 
save  by  his  testimonials. 

"(Signature)  George  Hookins. 

"  (Occupation)  Wine  and  sjiirit  merchant. 

"  (Residence)  Croyden." 

AVith  intent  then  and  there,  in  so  doing,  to  injure,  prejudice, 
deceive,  and  defraud,  to  the  evil  example  of  all  other  persons  in 
the  like  case  ofiending,  etc. (A)  {Conclude  as  in  book  1,  chapter  3.) 

(6356)  Consph'acy  by  city  officials  to  defraud  city  by  false 
appraisement.     {In  substance.) 

That  J.  W.,  R.  J.,  G.  11.  P.,  E.  C.,  and  J.  C.  Y.  (one  of  the 
defendants),  were  commissioners  to  make  an  estimate  of  the 
damages  to  be  sustained  by  any  owner  or  owners  of  the  lands 
and  real  estate  which  the  mayor  and  common  council  had  then 
and  there  determined  to  take  and  appropriate  for  the  opening 
of  F.  street,  in  the  city  of  N. ;  and  that  said  Y.  was  chairman 
of  said  commissioners. 

That  one  J.  W.  G.  was  the  owner  and  possessor  of  a  certain 
lot,  a  description  of  the  same  being  set  forth. 

That  the  commissioners  prepared  a  map  which  exhibited  the 
location  and  course  of  said  F.  street,  and  the  location  of  the 
said  several  lots  to  be  taken  in  opening  said  street ;  and  that  in 

(h)   lu  Cox,  C.  C.  App.  II. 
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lay i no;  and  opening  the  same,  a  certain  portion  of  the  lot  of  the 
said  (t.  was  required,  and  which  portion  was  described. 

The  charge  of  conspiracy  was  in  these  terms:  "And  the 
grand  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  J.  C,  Y.,  so  being  then  and  there  one 
of  the  said  commissioners  of  the  opening  of  said  F.  street  as 
aforesaid,  and  chairman  of  the  said  commission  on  the  same, 
and  the  said  AV.  S.,  being  then  and  there  an  alderman  aforesaid 
of  said  city  of  N.  as  aforesaid,  being  evil  disposed  and  dishonest 
persons,  and  wickedly  devising,  contriving,  and  intending, 
knowingly,  corruptly,  and  unlawfully  to  cheat  and  defraud  the 
mayor  and  common  council  of  the  city  of  N.,  of  the  money  of  the 
said  mayor  and  common  council  of  the  city  of  iST  ,  on,  etc.,  at,  etc., 
and  within  the  jurisdiction,  etc.,  did  wickedly,  falsely,  fraudu- 
lently, and  unlawfully  conspire,  combine,  confederate,  and  agree 
together,  to  cheat  and  defraud  the  said  mayor  and  common 
council  of  the  city  of  N.,  of  the  moneys,  to  wit,  of  the  sum  of 
$1000,  of  the  said  mayor  and  common  council  of  the  city  of  N., 
and  other  valuable  things." 

The  following  overt  acts  are  then  set  forth:  That  the  de- 
fendants, in  pursuance,  etc.,  procured  the  said  G.  to  sell  and 
convey  to  one  T.,  who  therein  acted  for  himself  and  as  trustee 
for  said  S.,  the  said  tract  of  land  for  the  sum  of  $900  ;  and  tliat 
said  sum  was  the  full  and  fair  value  of  said  lot;  that  the  said 
Y.,  knowing  the  same  to  be  the  full  and  fair  value  of  said  lot, 
and  knowing  that  the  value  of  the  part  of  the  same  taken 
as  before  mentioned  for  the  said  street,  and  the  damages  of 
the  said  T.  and  said  S,  by  reason  of  the  taking  thereof,  were 
less  than  the  said  sum  of  $900,  did,  in  pursuance,  etc.,  wickedly, 
corruptly,  and  unlawfully  refuse  and  neglect  to  inform  the 
other  said  commissioners  that  the  said  lot  had  been  sold  for  the 
said  sum  of  $900,  and  that  the  value  of  the  part  taken  for  said 
street,  being  but  a  portion  thereof,  was  less  than  said  sum,  and 
then  and  there  by  "  such  refusal  and  neglect,  and  by  other 
unlawful  means,"  did  cause  and  procure  said  commissioners  to 
estimate  and  assess,  as  and  for  the  damages  which  the  said  T. 
and  S.  sustained  in  respect  of  the  lot  so  taken,  the  sum  of 
$1,300;  and  that  said  commissioners,  the  said  Y.  being  one  of 
them,  signed  a  report,  certiHcate,  and  map  to  that  effect ;  tliat 
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said  Y.  afterwards  presented  said  certificate,  report,  and  map  to 
the  common  council,  and  said  damages  were  therefore  paid,etc.(z) 

(636)  For  conspiracy  to  defraud  intendivg  emigrants  of  their 
passaye-monei/  by  pretending  to  have  an  interest  in  certain 
ships.{J) 

That  C.  J.  T.,  late  of  the  city  of  London,  laborer,  and  11.  Gr. 
M.,  late  of  the  same  place,  laborer,  on  the  first  day  of  June,  in 
the  year  of  our  Lord  with  force  and  arms,  at  the  parish  of 

in  the  city  of  London,  and  within  the  jurisdiction  of  the 
central  criminal  court,  together  with  divers  other  evil  disposed 
persons,  to  the  jurors  aforesaid  unknown,  unlawfully,  fraud- 
ulently, and  deceitfully  did  combine,  conspire,  confederate,  and 
agree  together  to  open  a  certain  office,  as  and  for  the  office  of  a 
pretended  company,  called  the  "Australian  Gold  and  General 
Mining  Company,"  and  by  falsely  and  fraudulently  representing 
to  J.  J,,  J.  G.,  and  T.  B.,  that  the  said  company  had  chartered 
divers  vessels,  for  the  purpose  of  conveying  passengers  to  Port 
Philip,  in  Australia,  and  that  the  said  0.  J.  T,  and  the  said  H. 
G.  M.  were  authorized  by  the  said  company  to  sell  and  dispose 
of  berths  to  persons  contracting  to  become  passengers  on  board 
the  said  vessels,  to  obtain  of  and  from  the  said  J.  J.,  J.  G., 
and  T.  B.  divers  large  sums  of  money,  of  the  moneys  of  the 
said  J.  J.,  J.  G.,  and  T.  B.  respectively,  and  to  cheat  and  defraud 
them  thereof.  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at  London  aforesaid,  and  within  the  jurisdiction 
of  the  said  court,  the  said  C.  J.  T.  and  the  said  XL  G.  M., 
together  with  the  other  evil  disposed  persons  to  the  jurors  afore- 
said unknown,  in  pursuance  of  the  said  conspiracy,  combination, 
and  agreement,  so  had  by  and  amongst  them  as  aforesaid,  did 
then  and  there  open  a  certain  office  in  the  said  city  of  London, 
and  did  then  and  there  falsely  and  fraudulently  pretend  and 

(t)  It  was  held  in  State  v.  Young,  37  N.  J.  L.  184,  on  the  above  indictment, 
that  a  general  charge  of  a  conspiracy  to  cheat  is  sufficient  without  setting  forth 
the  means  to  be  useil ;  and  that  in  any  view  a  charge  of  a  conspirucy  to  cheat  a 
mnnicii);)lity  imports  an  indictable  offence,  on  the  ground  of  tlie  public  character 
of  the  corporation.  It  was  also  held  that  in  setting  forth  in  the  Indictment  an 
overt  act,  it  is  not  necessary  to  state  all  the  means  used  in  the  execution  of  the 
plot. 

{J  )  6  Co.x,  C.  C.  Appendix,  p.  Ixxxi. 
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advertise  that  the  said  office  was  the  office  of  a  certain  company 
then  and  there  established,  for  the  purpose  of  promoting  the 
emigration  of  her  majesty's  liege  subjects  to  parts  beyond  the 
seas,  called  the  "Australian  Gold  and  General  Mining  Com- 
pany," to  wit,  at  London  aforesaid,  and  within  the  jurisdiction 
of  the  said  court.  And  the  jurors  aforesaid,  upon  their  oath 
aforei^aid,  do  further  present,  that  afterwards,  to  wit,  on  the  same 
day  and  year  aforesaid,  at  London  aforesaid,  and  within  the 
jurisdiction  of  the  said  court,  the  said  C.  J.  T.  and  the  said  H. 
G.  M.,  in  pursuance  of  the  said  conspiracy,  combination,  and 
agreement,  so  had  and  made  between  themselves  and  the  other 
evil  disposed  .persons  aforesaid,  did  falsely  pretend  to  the  said 
J.  J.,  J.  G.,  and  T.  B.,  that  divers  vessels,  and,  amongst  others, 
certain  vessels  called  respectively  the  "Camilla,"  the  "Medicis," 
and  the  "Janet  Mitchell,"  had  been  chartered  by  the  said  com- 
}>any  to  convey  passengers  from  the  port  of  London  to  Port 
Philip,  in  Australia,  and  that  the  said  C.  J.  T.  and  IL  G.  M.had 
full  and  legal  power  and  authority  to  secure  and  provide  for  the 
conveyance  of  tlie  said  J.  J.,  J.  G.,  and  T.  B.,  as  passengers  on 
board  the  said  vessels,  or  some  or  one  of  them ;  by  means  of 
which  said  false  pretences  and  of  the  premises  in  this  count 
mentioned,  and  in  pursuance  of  the  conspirac}'.  combination, 
and  agreement  aforesaid,  the  said  C.  J.  T.  and  H.  G.  M.  did 
then  and  there  unlawfully  and  fraudulently  obtain  of  and  from 
the  said  J.  J.  the  sum  of  eleven  pounds  in  monej',  of  the  moneys 
of  the  said  J.  J.,  of  the  said  J.  G.  the  sum  of  nine  pounds  in 
money,  of  the  moneys  of  the  said  J.  G.,  and  of  the  said  T.  B. 
the  sum  of  thirty  pounds  in  money,  of  the  moneys  of  the  said 
T.  B.,  with  intent  then  and  there  to  cheat  and  defraud  the  said 
J.  J.,  the  said  J.  G.,  and  the  said  T.  B.,  of  the  said  sums  of 
money,  of  the  moneys  of  the  said  J.  J.,  the  said  J.  G.,  and  the 
said  T.  B.  respectively;  to  the  great  damage,  injury,  and  de- 
cei)tion  of  the  said  J.  J.,  the  said  J.  G.,  and  the  said  T.  B.,  and 
against  the  peace,  etc. 

Second  count. 

That  the  said  C.  J.  T.  and  II.  G.  M.  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  in   the  city  aforesaid,  and   within  the 
jurisdiction  of  the   8ai<l  court,  together  with   divers  other  evil 
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disposed  persons  to  tlie  jurors  aforesaid  unknown,  unlawfully, 
fraudulently,  and  deceitfully  did  combine,  consjtire, confederate, 
and  agree  togetlier,  hy  divers  false  [)retences  and  subtle  means 
and  devices,  to  cause  it  to  be  believed,  tliat  a  certain  company 
was  established  at  a  certain  office  in  the  said  city,  to  wit,  for  the 
purpose  of  promoting  the  emignition  of  her  majesty's  liege  sub- 
jects to  parts  beyond  tlie  seas,  and  that  the  said  C.  J.  T.  and  II. 
G.  M.  were  the  agents  of  and  for  the  said  company,  and  that 
the  said  company  had  tlien  chartered  certain  ships  to  sail  from 
London  to  a  place  beyond  the  seas,  to  wit,  Australia,  and  that 
the  said  C.  J.  T.  and  H.  G.  M.  then  could,  as  such  agents  of  and 
for  the  said  company,  contract  for  the  carrying. of  passengers, 
and  provide  that  j>asj5engers  should  be  carried  by  the  said  ships, 
chartered  by  tlie  said  company,  from  London  to  Australia  as 
aforesaid,  and  by  means  of  the  said  belief  to  obtain  from  divers 
liege  subjects  of  our  lady  the  queen,  to  wit,  J.  J.,  J.  G.,  and  T.  B., 
divers  large  sums  of  money,  of  the  moneys  of  the  said  J.  J.,  of 
the  moneys  of  the  said  J.  G.,  and  of  the  moneys  of  the  said  T. 
B.,  and  to  cheat  and  defraud  the  said  J.  J.,  J.  G.,  and  T.  B  of 
their  said  monej's  respectively  ;  and  in  pursuance  of  the  said  last 
mentioned  conspiracy,  the  said  C.  J.  T.  and  II.  G.  M.  did  then 
and  there  open  an  office  in  the  said  city  of  London,  and  falsely 
pretend  that  it  Avas  the  ofiice  of  the  said  company,  and  the  said 
C.  J.  T.  and  H.  G.  M.,  at  tlie  said  office,  in  pursuance  of  the 
said  last  mentioned  conspiracy,  then  and  there  falsely  and  deceit- 
fully f)retended  that  they  were  the  agents  of  and  for  the  said 
compaii}',  that  the  said  company  had  then  chartered  certain 
ships  to  sail  from  London  to  a  place  beyond  the  seas,  to  wit, 
Australia,  and  that  the  said  C.  J.  T.  and  H.  G.  M.  then  could, 
as  such  agents  of  and  for  the  said  company,  lawfully  contract 
for  the  carrying  of  passengers,  and  provide  that  passengers 
should  be  carried  by  the  said  shijis  cliartered  by  the  said  com- 
pany from  London  to  Australia  as  aforesaid  ;  and  the  said  C.  J. 
T.  and  H.  G.  M.,  by  means  of  the  said  false  pretences  and  in 
further  pursuance  of  the  last  mentioned  conspirac}',  did  tlien  and 
there  unlawfully  obtain  from  the  said  J.  J.  eleven  pounds  in 
money,  of  the  moneys  of  the  said  J.  J.,  and  from  the  said  J.  G. 
nine  pounds  in  money,  of  the  moneys  of  the  said  J.  G.,  and  from 
the  said  T.  B.  thirt}'  pounds  in  monej',  of  the  moneys  of  the  said 
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T.  B.,  with  intent  then  and  there  to  cheat  and  defraud  the  said 
J.  J.,  J,  G.,  and  T.  B.  of  their  said  moneya  respectively;  to  the 
great  damage  of  the  said  J.  J,,  J.  G.,  and  T.  B.  respectively,  to 
the  evil  example  of  all  others  in  the  like  case  otfending,  and 
against  the  peace,  etc. 

Third  count 

That  the  said  C.  J.  T.  and  H.  G.  M.,  on  the  day  and  year 
aforesaid,  in  the  city  aforesaid,  and  within  the  jurisdiction  of 
the  said  court,  together  with  divers  other  evil  disposed  persons 
to  the  jurors  aforesaid  unknown,  unlawfully,  fraudulently,  and 
deceitfully  did  combine,  conspire,  confederate,  and  agree  together, 
by  divers  false  pretences  and  subtle  means  and  devices,  to  cause 
it  to  be  believed  that  a  certain  company,  called  the  "  Australian 
Gold  Mining  and  Emigration  Coni]>any,"  had  an  office  in  the 
said  city  of  London  for  the  transaction  of  its  business,  and  that 
the  said  C.  J.  T.  was  the  agent  of  and  for  the  said  company  ;  and 
that  the  said  company  liad  tlien  chartered  a  certain  ship,  called 
the  '"  Medicis,"  to  sail  from  London  to  a  place  beyond  the  seas, 
to  wit,  Australia,  and  that  the  said  C.  J.  T.  then  could,  as  such 
agent  of  and  for  the  said  company,  contract  for  the  carrying  of 
passengers  and  provide  that  passengers  should  be  carried  by  the 
said  8lji[),  called  the"  Medicis,"  from  London  to  Australia  afore- 
said, and  by  means  of  the  said  belief  to  obtain  from  one  J.  G.  a 
large  sum  of  money,  to  wit,  nine  pounds  in  money,  of  the  moneys 
of  the  said  J.  G.,  and  to  cheat  and  defraud  him  thereof;  and  in 
pursuance  of  the  said  last  mentioned  conspiracy,  tlie  said  C.  J. 
T.  and  H.  G.  M.,  on  the  day  and  year  aforesaid,  at  the  city 
aforesaid,  and  within  the  jurisdiction  of  the  said  court,  did  open 
an  office  in  the  said  city  of  London,  and  did  falsely  pretend 
that  it  was  the  office  of  the  said  "  Australian  Gold  Mining  and 
Emigration  Company,"  and  that  the  said  company  had  tlien 
chartered  the  said  ship,  called  the  "  Medicis,"  to  sail  from  Lon- 
don to  a  }ilace  be}  ond  the  seas,  to  wit,  Australia,  and  that  the  said 
C.  J.  T.  then  could  contract  for  the  carrying  of  passengers,  and 
provide  that  passengers  should  be  carried  by  the  said  ship,  called 
the  "Medicis,"  from  London  to  Australia  al'oresaid  ;  by  means 
of  which  said  false  pretences  and  in  further  pursuance  of  the 
said  last  mentioned  consj»iracy,  the  said  C.  J.  T.  and  the  said  IL 
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G.  M.  did  then  ajid  tlicre  unlawfully  obtain  from  the  said  J.  G. 
nine  jtounds  in  money,  of  the  moneys  of  the  said  J.  G.,  with 
intent  then  and  there  to  cheat  and  defraud  him  thereof;  to  the 
great  damage  of  tlie  said  J.  G.,  to  the  evil  example  of  all  others 
in  the  like  case  ofJending,  and  against  the  peace,  etc. 

fourth  count. 

That  the  said  C.  J.  T.  and  the  said  H.  G.  M.  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  in  the  city  aforesaid,  atid  within 
the  jurisdiction  of  the  said  court,  together  with  divers  other  evil 
dis[»osed  persons  to  the  jurors  aforesaid  unknown,  unlawfully, 
fraudulently,  and  deceitfully  did  coml)ine,  cons[)i re,  confederate, 
and  agree  together,  by  divers  false  pretences  and  subtle  means 
and  devices,  to  cheat  and  defraud  one  J.  G.  of  a  large  sum  of 
money  of  the  moneys  of  the  said  J.  G.,  and  that,  in  pursuance 
of  the  said  last  mentioned  conspiracy,  the  said  C.  J.  T.  and  H. 
G.  M.  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  in  the 
city  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  did 
falsely  pretend  that  a  certain  company,  called  the  "Australian 
Gold  Mining  and  Emigration  Company,"  had  then  chartered 
a  certain  ship,  called  the  "  Medicis,"  to  sail  from  London  to  a 
certain  place  beyond  the  seas,  to  wit.  Port  Philip,  in  Australia, 
and  that  the  said  C.  J.  T.  and  H,  G.  M.  then  could,  on  behalf  of 
the  said  company,  provide  that  one  H.  H.  should  be  carried  as 
a  passenger  on  board  the  said  ship  from  London  to  Port  Philip 
aforesaid;  by  means  of  which  said  false  pretences  and  in  pursu- 
ance of  the  said  last  mentioned  conspiracy,  the  said  C.  J.  T.  and 
H.  G.  M.  did  then  and  there  unlawfully  obtain  from  the  said  J.  G. 
nine  pounds  in  money,  of  the  moneys  of  the  said  J.  G.,  with  in- 
tent then  and  there  to  cheat  and  defraud  him  thereof.  Whereas, 
in  truth  and  in  fact,  the  said  company  had  not  then  chartered  the 
said  ship,  called  the  "  Medicis,"  to  sail  from  London  to  Port 
Philip  aforesaid,  nor  could  the  said  C.  J.  T.  and  H.  G.  M.,  or 
either  of  them,  then  on  behalf  of  the  said  company  or  in  any 
other  right,  provide  that  the  said  H.  H.  should  be  carried  as  a 
passenger  on  board  the  said  ship  from  London  to  Port  Philip 
as  aforesaid  ;  to  the  great  damage  of  the  said  J.  G.,  to  the  evil 
example  of  all  others  in  like  case  offending,  and  against  the 
peace,  etc. 
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Fifth  count 

That  the  said  C.  J.  T.  and  H.  G.  M.  afterwards,  to  wit,  on 
the  day  and  year  aforesaid,  in  the  city  aforesaid,  and  within  the 
jurisdiction  of  the  said  court,  together  with  divers  other  evil  dis- 
posed persons  to  the  jurors  aforesaid  unknown,  unlawfully, 
fraudulently,  and  deceitfully  did  combine,  conspire,  confederate, 
and  agree  together,  by  divers  false  pretences  and  subtle  means 
and  devices,  to  cheat  and  defraud  one  J.  G.  of  a  large  sum  of 
money,  of  the  moneys  of  the  said  J.  G.,  and  that,  in  pursuance 
of  the  said  last  mentioned  conspiracy,  the  said  C.  J.  T.  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  in  the  city  aforesaid, 
and  within  the  jurisdiction  of  the  said  court,  did  falsely  pretend 
to  the  said  J.  G.,  that  a  certain  company,  called  the  "Australian 
Gold  Mining  and  Emigration  Company,"  had  then  chartered  a 
certain  ship,  called  the  "  Medicis,"  to  sail  from  London  to  a  cer- 
tain place  beyond  the  seas,  to  wit,  Port  Philip,  in  Australia,  and 
that  the  said  C.  J.  T.  then  could,  on  behalf  of  the  said  company, 
lawfully  contract  and  agree  that  one  H.  H.  should  be  carried  as 
a  passenger  on  board  the  said  ship  from  London  to  Port  Philip 
aforesaid;  by  means  of  which  said-false  pretences,  and  in  pur- 
suance of  the  said  last  mentioned  conspiracy,  the  said  C.  J.  T. 
and  II.  G.  M;  did  then  and  there  unlawfully  obtain  from  the  said 
J.  G.  nine  pounds  in  money,  of  the  moneys  of  the  said  J.  G., 
with  intent  then  and  there  to  cheat  and  defraud  him  thereof. 
Whereas,  in  truth  and  in  fact,  no  company  called  the  "Austra- 
lian Gold  and  General  Mining  Company"  had  then  chartered 
the  said  ship,  called  the  "Medicis,"  to  sail  from  London  to  Port 
Philip  aforesaid,  nor  could  the  said  C.  J.  T.  then,  on  behalf  of 
the  said  company  or  in  any  other  right,  contract  or  agree  that 
tlie  said  II.  II.  should  be  carried  as  a  passenger  on  board  the 
said  ship,  from  London  to  Port  Philip  aforesaid ;  to  the  great 
damage  of  the  said  J.  G.,  to  the  evil  example  of  all  others  in  the 
like  case  oftending,  and  against  the  peace,  etc. 

Sixth  count. 

That  the  said  C.  J.  T.  and  II.  G.  M.  afterwards,  to  wit,  on  the 
same  day  and  year  aforesaid,  in  the  city  aforesaid,  and  within 
the  jurisdiction  of  the  said  court,  together  with  the  said  divers 
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other  evil  disposed  persons  to  tlie  jurors  aforesaid  unknown,  un- 
lawfully, fraudulently, and  deceitfully  did  conspire,  combine,  con- 
federate, and  agree  together,  hy  divers  false  pretences  and  subtle 
means  and  devices,  to  obtain  of  and  from  one  J.  J.  divers  large 
sums  of  money,  of  the  moneys  of  the  said  J.  J.,  and  then  and 
there  to  cheat  and  defraud  him  thereof;  to  the  great  damage  of 
the  said  J.  J.,  to  the  evil  example  of  all  others  in  like  case  oiiend- 
ing,  and  against  the  [)eace,  etc. 

(637)  For  a  conspiracy^  by  false  representation.,  to  induce  a  party  to 
forego  a  claim.{k) 

That  before  the  time  of  the  committing  of  the  offence  herein- 
after mentioned,  to  wit,  on  the  first  day  of  June,  in  the  year  of 
our  Lord  at  B.  aforesaid,  in  the  county  aforesaid,  one  T.  S. 

sold  to  W.  B.  a  certain  mare,  at  and  for  the  price,  to  wit,  of  one 
hundred  pounds,  to  be  paid  for  the  said  mare  by  the  said  W.  B. 
to  the  said  T.  S.,  which  said  price,  at  the  time  of  the  committing 
the  offence  hereinafter  mentioned,  was  still  due  and  unpaid. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  W.  C,  late  of,  etc.,  and  the  said  W.  B., 
late  of,  etc.,  then  and  there  well  knowing  all  and  several  the 
premises,  but  contrivitig  and  intending  to  cheat  and  defraud  the 
said  T.  S.,  did,  on  the  day  and  year  aforesaid,  at  B.  aforesaid,  in 
the  county  aforesaid,  unhuvl'ully  conspire,  contrive,  confederate, 
and  agree  together  by  false  and  fraudulent  representations  to  the 
said  T.  S.,  that  the  said  mare  was  unsound  of  her  wind,  and  that 
she  had  been  examined  by  a  veterinary  surgeon,  who  had  pro- 
nounced her  a  roarer;  and  that  the  said  W.  B.  had  sold  her  for 
seventy-five  pounds,  to  induce  and  persuade  the  said  T.  S.  to  ac- 
cept and  receive  from  the  said  W.  B.  a  much  less  sum  of  money 
in  payment  for  the  said  mare  than  the  said  W.  B.  had  agreed 
to  pay  the  said  T.  S.  for  the  same,  and  thereby  then  and  there 
to  cheat  and  defraud  the  said  T.  S.  of  a  large  sura,  to  wit,  twenty- 
five  pounds,  of  the  price  so  agreed  by  the  said  W.  B.  to  be  paid 
to  the  said  T.  S.  for  the  said  mare  ;  against  the  peace,  etc. 

(A)  This  count  was  held  good  in  R.  r.  Carlisle,  25  Eng.  Law  &  Eq.  Rep.  577  ; 
6  Cox  C.  C.  366.     AVh.  Cr.  L.  8th  ed.  §§  1347,  1348,  1349,  1359,  1385. 
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(638)  Conspiring  to  defraud  the  queen,  hy  fraudidently  removing 
goods  subject  to  duties.{l) 

That  tlie  defendants,  wickedly,  etc.,  intending  to  cheat  and  de- 
fraud the  queen,  heretofore,  to  wit,  on,  etc.,  at,  etc.,"  did  unlaw- 

(0  R.  r.  Blake,  6  Q.  B.  126.  Wh.  Cr.  L.  8t.li  ed.  §§  1350,  1401.  The  second 
count  charged  the  defendants  with  conspiring  "  by  false  and  fraudulent  represen- 
tations and  statements  of  and  concerning  the  numbers,  measures,  weiglits,  and 
values  respectively,  of  certain  foreign  goods,  wares,  and  merchandises,  which 
had  been  and  were  theretofore  imported  and  brought  into  the  said  port  of  Lon- 
don from  parts  beyond  the  seas,  and  in  respect  whereof  certain  duties  of  customs 
were  then  and  there  due  and  payable  to  our  said  lady  the  (jueen,  according  to 
the  numbers,  measures,  weights,  and  values  respectively,  of  the  said  foreign 
goods,  wares,  and  merchandises  respectively,  to  deprive  and  defraud  our  said 
lady  the  queen  of  a  great  part  of  the  said  duties  of  customs  so  due  as  aforesaid, 
in  contempt,"  etc. 

The  third  count  charged  the  defendants  with  having  conspired,  "by  fraudu- 
lently and  unlawfully  omitting  and  neglecting  to  make  and  give  a  true,  full,  and 
coiTcct  declaration  and  description  of  the  particulars  of  the  numbers,  measures, 
weights,  and  values  respectively,  of  certain  foreign  goods,  wares,  and  merchan- 
dises respectively,  which  had  been  and  were  theretofore  im])orted  and  brought 
into  the  said  port  of  J^ondon  from  parts  beyond  the  seas,  and  in  respect  whereof 
certain  duties  of  customs  were  then  and  there  due  and  payable  to  our  said  lady 
the  rpieen,  according  to  the  numbers,  measures,  weights,  and  values  resjx'ctively, 
of  the  said  foreign  goods,"  etc.,  "  respectively,  to  deprive  and  defraud  our  said 
lady  the  (pieen  of  a  great  part  of  the  said  duties  of  customs  so  due  as  aforesaid, 
in  contempt,"  etc. 

The  fourth  count  described  the  conspiracy  to  be  "  to  cheat  and  defraud  our 
said  lady  the  queen  of  divers  large  sums  of  money  then  being  due  and  payable 
to  our  said  lady  the  queen  in  respect  of  the  duties  of  customs  of  this  realm,  in 
contempt,"  etc. 

Lord  Denman,  C.  J. — "I  do  not  feel  the  smallest  doubt  that  this  indictment 
is  good.  The  charge  is  for  conspiracy  to  procure  imj)orted  goods,  in  resj)ect  of 
which  duties  are  payable,  to  be  (lelivered  to  the  owners  without  payment.  That 
is  the  sul)stance  of  the  first  count;  the  fourth  count  is  in  etlect  tiie  same,  and 
may  perhaps  be  liable  to  the  same  objection.  1  cannot  think  it  necessary  to 
S[)ccify  the  goods.  It  was  a  matter  ol"  evidence  what  the  goods  were  to  which 
the  conspiracy  related.  The  parties  might  have  consjjired  without  knowing 
what  they  were ;  tiiey  might  have  laid  their  lieads  togetiier  to  cheat  the  (|ueen 
of  whatever  customal)le  goods  they  could  pass.  The  case  is  not  like  that  cited, 
of  soliciting  a  custom-house  ofliccr  to  neglect  his  duty.  There  it  was  necessary 
to  show  that  the  party  solicited  was  such  an  officer,  that  the  duty  was  incumbent 
on  him." 

Tatteson,  .J.  — "  The  first  count  shows  the  oirence  which  is  charged  as  clearly 
as  can  be  done  in  a  case  of  this  kind.  As  to  a  future  plea  of  aiitrc/ins  convict 
or  autrefois  acfjuit,  the  i(K'ntity  of  the  oilence  must  be  a  matter  of  evidence,  in 
ninety-nine  cases  out  of  a  hundred  in  the  cases  of  charges  of  conspiracy. 

"  We  know  that  a  general  count  for  a  conspiracy  to  bring  the  house  of  com- 
mons into  contemjit  would  be  good,  though  the  means  were  not  set  forth  ;  and, 
in  such  a  case  the  identity  of  tlie  oilence,  if  the  party  were  indicted  again,  must 
be  made  matter  of  evidence." 

Wigiitnian,  .1.,  Coleridge,  J.,  being  absent.  — "  I  am  of  the  same  opinion.  In 
R.  (".  (Jill  (2  B.  &  Al.  204),  the  di-fendants  were  charged  with  conspiring,  i)y 
divers  false  pretences  and  sulitle   means  and  devices,  to  obtain  from  A.  and  B. 
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fully  and  fraudulently  conspire,  combine,  confederate,  and  agree 
together,  and  with  divers  (rther  [)erson8,"etc.,  to  "  cause  and  pro- 
cure certain  goods,  wares,  and  merchandises,  which  had  been 
and  were  heretofore  imported  and  brought  into  the  port  of  Lon- 
don from  parts  beyond  the  seas,  and  in  respect  whereof  certain 
duties  and  customs  were  then  and  there  due  and  payable  to  our 
said  lad}'  the  queen,  to  be  taken  and  carried  away  from  the  said 
port,  and  to  bedelivered  to  the  respective  owners  thereof  without 
payment  to  our  said  lady  the  queen  of  a  great  part  of  the  duties 
of  customs  so  then  and  there  due  and  payable  thereon  as  afore- 
said, with  intent  thereby  then  and  there  to  defraud  our  said  lady 
the  queen  in  her  said  revenue  of  the  customs;  in  contempt,"  etc. 

(639)  Conspiracy  to  cast  away  a  vessel,  with  intent  to  defraud  the 
underwriters^  at  common  law.  First  county  conspiracy  to  cast 
away,  eic.{m) 

That  A.  B,,  late  of,  etc.,  yeoman,  C.  D.,  late  of,  etc.,  yeoman, 
E.  F.,  late  of,  etc.,  yeoman,  and  Gr.  H.,  late  of,  etc.,  yeoman,  with 
other  evil  disposed  persons  to  the  inquest  aforesaid  unknown, 
on,  etc.,  at,  etc.,  with  force  and  arms,  etc.,  unlawfully,  wickedly, 
designedly,  falsely,  and  fraudulently  did  conspire,  combine,  con- 
federate, and  agree  together  to  cast  away,  burn,  and  destroy  on 
the  high  seas,  and  to  cause  and  procure  to  be  cast  away,  burnt, 
and  destroyed  on  the  high  seas,  a  certain  sloop  or  vessel  called 
the  "  Norfolk,"  whereof  one  J.  R.  was  then  and  there  master, 
with  an  intent  then  and  there  to  defraud  the  Delaware  Insurance 
Company  of  Philadelphia  {naming  the  other  companies)^  to  the 

divers  large  sums  of  money,  and  to  cheat  and  defraud  them  thereof;  and  it  was 
held  that  the  gist  of  the  offenee  being  the  conspiracy,  it  was  sufficient  only  to 
state  the  act  and  its  object,  and  not  necessary  to  set  out  the  specific  means.  Mr. 
Cockburn's  objection  would  apply  to  almost  every  case  of  conspiracy  to  defraud 
a  party  of  goods.  It  is  true  that  there  might  arise  some  difficulty  on  a  plea  of 
autrefois  acquit  or  autrefois  concict,  from  the  want  of  particularity  in  the  in- 
dictment. That,  in  most  cises,  must  be  supplied  by  parol  evidence ;  it  is  very 
seldom  that  enougli  appears  on  the  face  of  an  indictment  to  enable  a  defendant 
to  dispense  with  such  proof." 

"  Rule  for  arresting  judgment  refused." 

(m)  Com.  V.  HoUingsworth,  supreme  court,  Pennsylvania,  November  term, 
1821,  No.  30.  This  indictment  was  framed  by  eminent  counsel,  and  contained, 
beside  the  counts  in  the  te.xt,  several  otiiers  charging  conspiracies  to  defraud  dis- 
tinct insurance  companies.  Tlie  defendants  were  convicted  at  a  nisi  prius  held  by 
Tilghman,  C.  J.,  and  a  motion  in  arrest  of  judgment  was  overruled  by  the  court 
in  banc. 
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evil  example,  etc.,  and  against,  etc.     {Conclude  as  in  book  1, 
chapter  3.) 

(640)  Second  count.  Conspiracy  to  defraud  the  underwriters,  and  as 
overt  acts  in  pursuance  thereof^  loading  a  vessel  with  a  sham 
cargo,  exhibiting  her  to  the  underwriters,  and  fraudulently 
representing  to  them  that  the  vessel  contained  specie,  etc. 

That  the  said  A.  B.,  etc.,  with  other  evil  disposed  persons  to 
the  inquest  aforesaid  unknown,  afterwards,  to  wit,  on  the  same 
day  and  year  aforesaid,  at  the  county  aforesaid,  and  within  the 
jurisdiction  of  this  court,  with  force  and  arms,  etc.,  unlawfully, 
wickedly,  designedly,  falsely,  and  fraudulently  did  consi)ire, 
combine,  confederate,  and  agree  together  to  defraud  the  Dela- 
ware Insurance  Company  of  Philadelphia  {naming  all  the  other 
companies).  And  the  jurors  aforesaid,  upon  their  oaths  and 
affirmations  aforesaid,  do  further  present,  that  tiie  said  A.  B., 
etc.,  with  some  evil  disposed  persons  to  the  inquest  aforesaid  un- 
known, in  pursuance  of  such  conspiracy,  combination,  confede- 
racy, and  agreement  as  aforesaid,  did  then  and  there  load  and 
put  on  board,  and  cause  and  procure  to  be  then  and  there  loaded 
and  put  on  board  a  certain  sloop  or  vessel  called  the  "Norfolk," 
whereof  one  J.  R.  was  then  and  there  master,  certain  boxes,  to 
wit,  sixty-one  boxes,  containing  pig-iron,  hay,  and  rubbish,  and 
certain  kegs,  to  wit,  four  kegs,  containing  lend  and  hay;  and 
the  jurors  aforesaid,  upon  their  oaths  and  affirmations  aforesaid, 
do  further  present,  that  the  said  A.  B.,  etc.,  with  other  evil  dis- 
posed persons  to  the  inquest  aforesaid  unknown,  in  further  pur- 
suance of  such  conspiracy,  combination,  confederacy,  and  agree- 
ment as  aforesaid,  did  then  and  there  falsely  and  fraudulently 
exhibit  and  produce,  and  cause  and  procure  to  be  then  and  there 
falsely  and  fraudulently  exhibited  and  produced,  to  the  Dela- 
ware Insurance  Company  of  Philadelphia  {naming  all  the  other 
companies),  false  and  fraudulent  invoices  and  bills  of  lading,  and 
did  then  and  there  falsely  and  fraudulently  pretend  and  repre- 
sent, and  cause  and  procure  it  to  be  then  and  there  falsely  and 
fradulently  pretended  and  represented,  to  the  Delaware  Insur- 
ance Cf)ni[tany  of  Piiiladclphia  aforesaid  {naming  all  llif  ofhrr 
companies),  that  the  said  boxes  then  and  there  contained  true 
and  genuine  goods,  wares,  and  merchandise,  that  the  said  kegs 
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then  and  there  contained  true  and  iijonnine  specie,  and  that  the 
said  sloop  or  vessel  called  the  "Norfolk"  was  then  and  there 
bound  and  intended  to  be  sent  and  to  depart  on  a  voyage  from 
Philadelphia  to  New  Orleans;  to  the  evil  example, etc., against, 
etc.     {Conclude  as  in  book  1,  chapter  3.) 

(641)  Thhrl  count  Conspiracy  to  defraud  the  \inderwriters  by 
falsely  representing  to  them,  that  a.  vessel  loaded  iviih  a  sham 
cargo  was  loaded  with  specie^  and  was  the  property  of  de- 
fendants. 

That  the  said  A.  B.  et  ai,  with  other  evil  disposed  persons  to 
the  said  inquest  unknown,  wickedly  devising  and  intending 
fraudulently  to  get  to  themselves  of  and  from  the  said  Delaware 
Insurance  Company  of  Philadelphia  {naming  all  the  other  com- 
panies)^ large  sums  of  money,  afterwards,  to  wit,  on  the  same 
day  and  year  aforesaid,  at  the  county  aforesaid,  and  within  the 
jurisdiction  of  this  court,  with  force  and  arms,  etc.,  did  conspire, 
combine,  confederate,  and  agree  together  falsely  and  fraudulently 
then  and  there  to  represent,  and  cause  and  procure  to  be  then 
and  there  falsely  and  fraudulently  represented,  to  the  Delaware 
Insurance  Company  of  Philadelphia  {naming  all  the  other  com- 
panies), that  they  the  said  A.  B.,  etc.,  were  then  and  there 
eeverally  the  owners  and  proprietors  of  certain  goods,  wares, 
merchandise,  and  specie  of  great  value  and  amount,  that  they 
the  said  A.  B., etc.,  had  then  and  there  severally  shipped,  loaded, 
and  put  on  board  a  certain  sloop  or  vessel  called  the  "Norfolk," 
whereof  one  J.  R.  was  then  and  there  master,  the  said  goods, 
wares,  and  merchandise,  and  specie,  that  the  said  sloop  or  vessel 
called  the  "Norfolk"  was  then  and  there  bound  and  intended  to 
be  sent  and  to  depart  on  a  voyage  from  Philadelphia  to  New 
Orleans,  and  that  they  the  said  A.  B.  et  al.  then  and  there  sev- 
erally desired  to  have  and  obtain  insurance  and  policies  of  insur- 
ance underwritten  upon  the  said  goods,  wares,  merchandises,  and 
specie,  for  the  purpose  of  guarding  against  loss  or  damage  from 
or  by  reason  of  storms  or  other  casualties  on  the  voyage  afore- 
said from  Philadel[)hia  to  New^  Orleans;  whereas,  in  truth  and 
in  fact,  the  said  A.  B.  et  al.  had  then  and  there  loaded  and  put 
on  board,  and  caused  and  procured  to  be  then  and  there  loaded 
and  put  on  board,  the  said  sloop  "Norfolk,"  certain  boxes,  to  wit, 

183 


(642)  OFFENCES    AGAINST   SOCIETY. 

8ixtv-oneboxes,containing  pig  iron, hay, and  rubbish, and  certain 
kegs,  to  wit,  four  kegs,  containing  lead  and  ha}-,  with  an  intent, 
after  bavins;  caused  and  procured  policies  of  insurance  on  the 
said  pretended  goods,  wares,  merchandise,  and  specie,  to  be  then 
and  there  underwritten,  to  burn  and  destroy  the  said  sloop  or 
vessel  called  the  "iSTorfolk"  on  the  high  seas;  to  the  evil  exam- 
ple, etc.,  and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(642)  Fourth  count.  Cons-piracy  to  procure  the  insurance  in  a  par- 
ticular company^  of  certain  boxes  of  hay  as  boxes  of  dry 
goods,  and  then  afterwards  to  cause  the  vessel  to  be  burned; 
and  in  pursuance  of  the  conspiracy.,  as  an  overt  act.,  inducing 
an  agent  of  the  underwriters  to  negotiate  for  them  an  insur- 
ance. 

That  the  said  A.  B.  et  al..,  with  other  evil  disposed  persons  to 
the  inquest  aforesaid  unknown,  wickedly  devising  and  intending 
to  get  to  themselves  from  the  Delaware  Insurance  Company  of 
Philadelphia  a  large  sum  of  money,  afterwards,  to  wit,  on  the 
same  day  and  year  aforesaid,  at  the  county  aforesaid,  and  within 
the  jurisdiction  of  this  court,  with  force  and  arms,  etc.,  did  con- 
spire, combine,  confederate,  and  agree  together  to  cause  and 
procure  a  policy  of  insurance  to  be  then  and  there  underwritten 
by  the  said  Delaware  Insurance  Company  of  Philadelphia,  in 
the  sum  of  five  thousand  dollars,  on  certain  boxes,  to  wit,  on 
twenty-four  boxes  containing  pig-iron  and  hay,  under  color  and 
pretence  that  the  said  boxes  then  and  there  did  contain  dry 
goods  and  other  true  and  genuine  goods,  wares,  and  merchan- 
dises, and  after  the  said  policy  of  insurance  should  be  then  and 
there  so  as  aforesaid  underwritten,  to  cause  and  procure  the  said 
boxes  to  be  burnt  and  destroyed  upon  the  high  seas,  with  intent 
fraudulently  and  deceitfully  to  demand,  recover,  and  receive  from 
the  said  Delaware  Insurance  Company  of  Philadeljjhia  the  sum 
underwritten  by  them  on  the  policy  aforesaid.  And  in  pursu- 
ance and  prosecution  of  tlie  said  conspirac}',  combination,  con- 
federacy, and  agreement,  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  at  the  county  aforesaid,  and  within  the  jurisdic- 
tion of  this  court,  the  said  E.  F.  falsely,  deceitfully,  designedly, 
and  fraudulently  did  pretend  and  aflirm  to  a  certain  X.  B.,  an<l 
did  cause  and  procure  the  said  N.  D.  then  and  there  untruly  to 
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pretend  and  affirm  to  tlic  said  Delaware  Insurance  Company  of 
Philadelphia,  that  he  the  said  E.  F.  liad  then  and  there  shii>ped 
and  loaded  in  and  on  l)oard  a  certain  sloop  or  vessel  called  the 
"Norfolk,"  whereof  one  J.  li.  was  then  and  there  master, certain 
boxes  of  goods,  wares,  and  tnerchandise,  to  wit,  six  boxes  con- 
taining shoes  and  boots,  eleven  boxes  containing  cloths  and 
other  dry  goods,  and  seven  boxes  containing  drugs  and  medi- 
cines, altogether  of  great  value,  to  wit,  of  the  value  of  ten  thou- 
sand eight  hundred  and  eight  dollars  and  one  cent, and  did  then 
and  there  cause  and  jirocure  the  said  N.  B.  then  and  there  to 
request  the  said  Delaware  Insurance  Company  of  Philadelpiiia 
then  and  there  to  underwrite  a  policy  of  insurance  in  the  sum  of 
five  thousand  dollars  upon  the  said  pretended  goods,  wares,  and 
merchandise, in  and  on  board  the  said  sloop  "Norfolk,"  from  Phil- 
adelphia to  New  Orleans,  and  did  then  and  there  cause  and  pro- 
cure the  said  N.  B.then  and  there  to  produce  and  exhibit  to  the 
said  Delaware  Insurance  Company  of  Philadel[)hia  a  certain 
false  and  pretended  invoice  of  the  said  pretended  goods,  wares, 
and  merchandise,  so  as  aforesaid  pretended  to  have  been  shipped 
and  loaded  in  and  upon  the  said  sloop  "Norfolk,"  and  did  then 
and  there  cause  and  procure  the  said  Delaware  Insurance  Com- 
pany of  Philadelphia  then  and  there  to  underwrite  a  policy  of  in- 
surance in  the  sum  of  five  thousand  dollars,  at  the  rate  of  two  per 
centum  from  Philadelphia  to  New  Orleans,  upon  the  said  pre- 
tended goods,  wares,  and  merchandise,  as  and  for  true  and  gen- 
uine goods,  wares,  and  merchandise,  to  wit,  shoes  and  boots, 
cloths,  and  other  dry  goods,  and  drugs  and  medicines,  according 
to  the  invoice  as  aforesaid,  and  as  being  of  the  value  of  ten 
thousand  eight  hundred  and  eight  dollars  and  one  cent:  whereas, 
in  truth  and  in  fact,  the  boxes  which  the  said  E.  F.  so  as  afore- 
said, and  in  pursuance  of  the  conspiracy  aforesaid,  caused  and 
procured  to  be  insured  as  containing  true  and  genuine  goods, 
wares,  and  merchandise,  then  and  there  contained  only  pig-iron, 
hay,  and  rubbish,  which  they  the  said  A.  B.,  etc.,  then  and  there 
well  knew,  to  the  great  deceit  and  damage  of  the  said  Delaware 
Insurance  Company  of  Philadelphia,  to  the  evil  example,  etc., 
and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 
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(643)  For  a  conspiracy  to  defraud  a  railway  company  hy  travelling 
without  a  ticket  on  some  portion  of  the  line,  obtaining  a  ticket 
at  an  intermediate  station,  and  then  delivering  it  up  at  the 
terminus,  as  if  no  greater  distance  had  been  travelled  over  by 
the  passenger  than  from  such  intermediate  station  to  the  tcr- 
miniis.{n) 

That  heretofore,  and  before  and  at  the  time  of  the  committing 
of  the  oii'ence  hereinafter  next  mentioned,  tlie  London  and  IS'orth- 
western  Railway  Company  used,  worked,  and  employed  a  cer- 
tain railway  called  the  London  and  Northwestern  Railway,  for 
the  purpose  of  conveying  passengers  and  goods  thereon  for  hire, 
part  of  which  said  railway  runs  from  a  certain  railway  station  at 
Birmingham,  in  the  county  of  Warwick,  to  a  certain  other  rail- 
way station  called  the  Willesden  station,  to  wit,  at  Willesden, 
in  the  county  of  Middlesex,  thence  to  a  certain  other  railway 
station  called  the  Camden  station,  to  wit,  at  the  parish  of  Saint 
Pancras,  in  the  said  count}'  of  Middlesex,  and  thence  to  a  certain 
other  railwa}'  station  called  the  Euston  station,  to  wit,  at  the 
parish  last  aforesaid,  in  the  county  last  aforesaid.  That  at  the 
time  of  the  committing  of  the  offence  hereinafter  next  mentioned 
the  said  company  were  lawfully  entitled  to  have,  demand,  and 
receive  of  and  from  every  person  conveyed  hy  the  said  company 
as  a  third-class  passenger  over  that  part  of  the  said  railway 
which  runs  from  the  said  station  at  Birmingham  to  the  said 
Willesden  station,   the  sura  of  and  of  and   from 

every  person  conveyed  as  a  third-class  passenger  over  that  part 
of  the  said  railway  which  runs  from  the  said  Willesden  station 
to  the  said  Euston  station,  and  no  further  or  greater  distance, 
the   sum  of  That   before  and  at  the  time  of 

the  committing  of  the  offence  hereinafter  next  mentioned,  the 
said  company,  upon  payment  of  the  pro[>er  charges  in  that  be- 
half, had  been  and  were  in  the  habit  of  granting  to  persons 
requiring  to  be  conveyed  by  the  said  com[)any,  as  passengers 
upon  the  said  railway,  certain  tickets  denoting  the  railway  sta- 
tions from  and  to  which  such  persons  respectively  might  require 
to  be  conveyed,  which  said  tickets,  when  delivered  up  to  the  said 

()/)  4  Cox    C.  C.  A]i]iciiili.\,  J),  xxxviii. 
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company  at  the  said  stations  denoted  thereupon  as  tlie  station 
to  which  such  persons  required  to  be  conveyed,  or  at  any  other 
station  between  such  last  mentioned  stations  and  the  station 
from  which  such  persons  respectively  required  to  be  conveyed, 
were  vouchers  in  favor  of  such  persons  delivering  the  same,  and 
denoted  and  were  accepted  and  received  by  the  said  company,  in 
the  absence  of  notice  to  the  said  companj',  as  vouchers  denoting 
that  such  persons  had  paid  and  discharged  all  the  proper  charges 
due  to  the  said  company  in  respect  to  their  conveyance  as  pas- 
sengers upon  the  said  railway.  That  heretofore,  and  before  and 
at  the  time  of  the  committing  of  the  offence  hereinafter  next 
mentioned,  to  wit,  on  the  fourth  day  of  January,  in  the  year  of 
our  Lord  one  William  Williams,  at  his  own  request  and 

instance,  had  been  conveyed  by  the  said  company  as  a  third-class 
passenger  over  that  part  of  the  said  railway  which  runs  from  the 
said  station  at  Birmingham  to  thesaid  Willesden  station,  where- 
upon the  said  William  Williams  then  and  there  became  and  was 
justly  and  truly  indebted  to  the  said  company  in  the  said  sum  of 
and  which  said  sum  of  the    said  com- 

pany were  then  and  there  lawfully  entitled  to  have,  demand, 
and  receive  of  and  from  the  said  William  Williams,  for  and  in 
respect  of  such  his  conveyance  as  aforesaid. 

And  that  the  said  William  Williams,  late  of  the  parish  of 
Willesden,  in  the  county  of  Middlesex,  and  within  the  jurisdic- 
tion of  the  said  central  criminal  court,  laborer,  and  William 
Brown,  late  of  the  same  place,  laborer,  and  divers  others  evil  dis- 
posed persons,  whose  names  to  the  jurors  aforesaid  are  as  yet 
unknown,  wickedly  devising  and  intending  to  cheat,  deceive,  in- 
jure, and  defraud  the  said  company  in  the  premises,  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  and  whilst  the  said  AVil- 
liam  Williams  was  so  justly  and  truly  indebted  to  the  said  com- 
pany as  aforesaid,  and  whilst  the  said  company  were  so  entitled 
to  have,  demand,  and  receive  of  and  from  the  said  William  Wil- 
liam the  said  sura  of  as  aforesaid,  in  the  parish  of 
Willesden  aforesaid,  in  the  county  of  Middlesex  aforesaid,  and 
within  the  jurisdiction  of  the  said  central  criminal  court,  un- 
lawfully did  conspire,  combine,  confederate,  and  agree  together 
to  purchase  and  procure  of  the  said  company,  at  the  said  Willes- 
den station,  for  the  sum  of  one  of  the  said  tickets, 
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SO  granted  by  them  as  aforesaid,  denoting  that  the  person 
to  wliom  such  ticket  had  been  granted  had  required  to  be  con- 
veyed from  the  said  AVillesden  station  to  the  said  Euston  sta- 
tion, and  no  further  or  greater  distance  upon  the  said  railway, 
and  that  all  the  proper  moneys  due  to  the  said  company,  in  re- 
sjiect  of  such  last  mentioned  conveyance,  had  been  paid  and  dis- 
charo:ed.  And  afterwards,  that  the  said  William  Williams  and 
AVilliam  Brown  should  travel  together  on  the  said  railway  from 
the  said  Willesden  station  to  the  Camden  station,  and  thence 
to  the  said  Euston  station,  the  said  Camden  station  being  a 
railway  station  between  the  said  AYilleston  station  and  the  said 
Euston  station,  and  should  at  the  said  Camden  station  fraud- 
ulently and  deceitfully  produce  such  ticket  to  the  said  company 
and  tlieir  servants  as  a  ticket  granted  to  the  said  W^illiam  Wil- 
liams at  the  commencement  of  his  journey  upon  the  said  railway, 
as  a  voucher  that  the  said  William  Williams  had  paid  and  dis- 
charged all  the  proper  charges  due  to  the  said  company  in  respect 
of  the  conveyance  of  the  said  William  Williams  upon  the  said 
railway,  and  as  well  by  means  of  the  said  ticket  as  by  divers 
false  pretences,  unlawfully,  deceitfully,  and  fraudulently  to  cause 
it  falsely  to  appear  to  the  said  company  that  the  said  William 
Williams  had  not  been  conveyed  as  a  passenger  any  greater  or 
other  distance  upon  the  said  railway  than  from  the  Willesden 
station  aforesaid  to  the  said  Camden  station  ;  and  that  the  said 
W^illiam  Williams  had  paid  to  the  said  company  all  the  proper 
charges  for  his  conveyance  as  a  passenger  upon  the  said  railway, 
and  fraudulently  and  deceitfully  to  induce  and  persuade  the  said 
com[»any  and  their  servants  to  accept  and  receive  the  said  ticket 
in  satisfaction  and  discharge  of  all  and  every  the  charges  to  which 
the  said  William  Williams  was  then  and  there  liable,  in  respect 
of  such  his  conveyance  as  aforesaid,  and  as  a  voucher  to  the 
effect  that  such  charges  had  been  fully  paid  and  satisfied  to  the 
said  company  by  the  said  William  Williams,  and  in  manner 
aforesaid  to  deceive,  injure,  and  prejudice  the  said  company,  and 
to  defraud  the  said  company  of  the  said  sum  of  in 

which  the  said  William  Williams  was  so  indebted  as  aforesaid, 
and  mutually  to  aid  and  assist  one  another  in  perfecting  and 
putting  in  execution  the  said  unlawful  and  wickeil  conspiracy, 
coujbination,  confederation,  and  agreement.  That  the  said  Wil- 
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liam  Williams  and  William  IJrowii,  in  fraudulent  colhisioti  with 
the  said  other  evil  dis[»osed  persons,  in  i)rosecution  and  pursuance 
of  the  said  wicked  and  uidawful  combination,  conspiracy,  confed- 
eracy, and  a2;reenient,  did,  on  the  fourth  day  of  Januar}-,  in  the 
year  of  our  Lord  and  whilst  the  said  William  Williams 

was  indebted  as  aforesaid,  purchase  and  procure  of  the  said 
company,  at  tiie  said  Willesden  station,  for  the  sum  of 

a  certain  ticket,  denoting  that  the  person  to  whom  such 
ticket  liad  been  granted  had  required  to  he  conveyed  from  the 
said  Willesden  station  to  the  said  Euston  station,  and  no  fur- 
ther or  greater  distance  on  the  said  railway,  and  had  paid  all  the 
proper  charges  for  such  conveyances,  and  afterwards  did  travel 
again  on  the  said  railway  to  the  said  Camden  station,  being  a 
railway  station  l)etween  the  said  Willesden  station  and  the  said 
Euston  station,  and  there,  at  the  said  Camden  station,  did  ]iro- 
duce  and  deliver  the  said  ticket  to  one  William  Ludlow  Peiison, 
then  and  there  being  a  servant  of  the  said  company,  as  a  ticket 
granted  to  the  said  William  Williams  at  the  coraniencement  of 
liis  journe}-  as  a  passenger  on  the  said  I'ailway,  and  unlawfully, 
fraudulently,  deceitfully,  and  injuriously  offer  the  said  ticket  to 
the  said  William  Ludlow  Tenson  as  a  voucher,  to  the  effect  that 
all  the  charges  lawfully  to  be  made  by  the  said  company  ujion 
the  said  William  Williams,  in  respect  of  his  conveyance  upon 
the  said  railway,  had  been  paid  and  discharged  by  the  said  Wil- 
liam Williams,  and  did  thereby  then  and  there  endeavor  to  cheat 
and  defraud  the  said  com[)any  of  the  said  sum  of  so 

due  to  them  from  the  said  William  Williams  for  such  convey- 
ance of  tlie  said  Williani  Williams  to  the  said  Willesden  sta- 
tion as  aforesaid,  to  the  great  injury  and  dece[ition  of  the  said 
company,  to  the  evil  example,  etc.,  and  against  the  peace,  etc. 

Second  count. 

That  heretofore,  and  before  and  at  the  time  of  the  committing 
of  the  offence  hereinafter  next  mentioned,  the  said  William 
Williams  was  justly  and  truly  indebted  to  the  said  London 
and  Northwestern  Railway  Com[»any  in  the  sum  of 
for  the  conveyance  of  the  said  William  Williams  as  a  passen- 
ger on  a  certain  part  of  the  said  London  and  Northwestern 
Railway,  that  is  to  say,  from  Birmingham,  in  the  county  of 
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Warwick,  to  Willesdon,  iu  the  said  county  of  Middlesex.  That 
the  said  William  Williams  and  William  Brown,  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  being  possessed  of  a  certain 
ticket  of  no  value  to  the  said  company,  granted  by  the  said 
company,  and  denotino;  that  the  person  having  possession  thereof 
was  entitled  to  be  conveyed  by  the  said  company  on  a  certain 
other  part  of  the  said  railway,  that  is  to  say,  from  Willesdeu 
aforesaid  to  the  said  railway  station  called  the  Camden  station, 
and  thence  to  the  said  station  called  the  Euston  station,  free  of 
all  charge  for  and  in  respect  of  such  conveyance;  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  and  whilst  the  said  William 
Williams  was  so  justly  and  truly  indebted  as  last  aforesaid,  at 
tlie  parish  of  Saint  Pnncras  aforesaid,  in  the  county  of  Mid- 
dlesex aforesaid,  and  within  the  jurisdiction  of  the  said  central 
criminal  court,  unlawfully  and  wickedly  did  conspire,  combine, 
confederate,  and  agree  together,  and  with  divers  other  evil  dis- 
posed persons,  whose  names  to  the  jurors  aforesaid  are  as  yet 
unknown,  unlawfully,  knowingly,  fraudulently,  and  deceitfully 
falsely  to  pretend  and  to  cause  it  falsely  to  api>ear  to  the  said 
company  and  their  servants,  that  the  said  William  Williams 
had  been  conveyed  by  the  said  company  no  further  or  other  dis- 
tance on  the  said  railway  than  from  Willesden  aforesaid  to  the 
said  station  called  the  Camden  station,  and  that  the  said  Wil- 
liam Williams  was  not  indei>ted  to  the  said  railway  com[>an3',or 
liable  to  pay  them  any  sum  of  money  for  his  conveyance  up  )n 
the  said  railway,  and  hy  the  false  pretences  and  a}i[)earances  in 
this  count  aforesaid,  to  induce  and  persuade  the  said  company 
and  their  said  servants  to  accept  and  receive  the  said  ticket  in 
this  count  mentioned,  as  a  voucher  to  the  effect  that  all  claims, 
charges,  and  demands  of  the  said  company  on  the  said  William 
AVilliams,  in  res[)ect  of  such  conveyance  as  a  passenger  on  the 
said  railway,  had  been  fully  paid  and  discharged,  and  for  and  in 
full  satisfaction  of  all  claims,  charges,  and  demands  whatsoever 
of  the  said  company  upon  the  said  William  Williams,  for  his 
conveyance  as  a  passenger  on  the  said  railway,  and  thereby  un- 
lawfully, wrongfully,  unjustly,  and  fraudulently  to  enable  the 
said  William  Williams  to  avoid,  escape,  evade,  and  elude,  and 
with  intent  then  and  there  that  the  said  William  Williams 
should  therel)y  unlawfully,  wrongfully,  injuriously,  and  fraudu- 
190 


CONSPIRACY.  (643a) 

lently  avoid,  escape,  evade,  and  elude  the  payment  of  the  said 
Bum  of  80  due  to  the  said  comjtany  as  in  this  count 

aforesaid,  and  to  liurt,  injure,  deceive,  prejudice,  and  defraud 
the  said  company  in  manner  in  this  count  mentioned  ;  to  the 
great  injury,  etc.,  and  against  the  peace,  etc. 

Third  count. 

That  heretofore,  and  before  and  at  the  time  of  the  commit- 
ting of  tlie  offence  hereinafter  next  mentioned,  the  said  William 
Williams  was  indebted  to  the  said  London  and  Northwestern 
Railway  Company  in  a  certain  sum  of  money,  to  wit,  the  sum 
of  and  that  the  said  William  Williams  and  William 

Brown,  being  evil  disposed  persons,  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  at  the  parish  of  Willesden  aforesaid, -in 
the  county  of  Middlesex  aforesaid,  and  within  the  jurisdiction 
of  the  said  central  criminal  court,  unlawfully  and  wickedly  did 
conspire,  combine,  confederate,  and  agree  together,  and  with 
divers  other  evil  disposed  persons,  whose  names  to  the  jurors 
aforesaid  are  as  yet  unknown,  hy  divers  false  pretences,  and  by 
divers  crafty,  indirect,  false,  fraudulent,  and  deceitful  acts, 
ways,  means,  devices,  stratagems,  and  contrivances,  to  enable 
the  said  William  Williams  to  avoid,  escape,  evade,  elude,  and 
withhold  the  payment  of  the  said  sum  of  to  the  said 

company,  and  to  cheat,  defraud,  and  altogether  deprive  the  said 
company  of  the  said  debt  in  this  count  mentioned,  and  of  all 
profit,  benefit,  and  advantage  to  the  said  comjiany  arising  and 
to  arise  from  the  same;  to  the  great  injury  and  deception  of 
the  said  compan^^,  to  the  evil  and  pernicious  example,  etc.,  and 
against  the  peace,  etc. 

(643r/)  Cons'piraey  to  defraud  railroad  company  by  frauchdcnthj 
filling  and  uttering  blank  passes.     First  count. 

The  jurors  of  the  state  of  Maryland,  for  the  body  of  the  city 
of  Baltimore,  do  on  their  oath  present,  that  heretofore,  and 
before  and  at  the  time  of  the  committing  of  the  oU'ence  herein- 
after next  mentioned,  the  Chicago,  Burlington,  and  Quincy 
Railroad  Company  was  a  cor|)oration  duly  created  and  existing 
under  and  in  accordance  with  the  laws  of  tlie  state  of  Illinois, 
and  used,  worked,  and  employed  a  certain  railway,  and  made 
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and  had  C(Minections  of  travel  and  transportation,  and  certain 
leasehold  rights  of  way  with  and  over  and  n[ion  the  lines  of 
railway  of  divers  other  railway  corporations,  to  wit,  in  the  said 
state  of  Illinois  and  elsewhere,  for  the  pnrjtose  of  carrying  and 
conveying  passengers  and  articles  of  commerce  thereon  ;  that  at 
the  time  of  committing  the  otfence  hereinafter  next  mentioned, 
the  said  Chicago,  Burlington,  and  Quincy  Railroad  Company 
was  lawfully  entitled  to  and  tlid  from  time  to  time  issue  and 
grant  to  divers  persons,  certain  cards,  tickets,  or  tokens,  en- 
titling the  person  or  persons  named  thereon  to  pass  free  of 
charge  over  the  line  of  railway  of  said  compiany  and  such  other 
lines  in  and  over  which  it  had  and  exercised  proper  control,  or 
fiarts  or  portions  thereof,  upon  the  railway  cars  of  said  company, 
and  which  said  cards,  tickets,  or  tokens  were  known  and  desig- 
nated as  "annual  passes,"  and  were,  when  properly  iiuthorized, 
granted,  and  issued  by  the  said  (yhicago,  Burlington,  and  Quincy 
Railroad  Company,  good  and  availalde  to  such  [lereon  or  persons 
named  thereon  as  aforesiiid,  for  the  [uirpose  of  such  free  passage 
as  aforesaid,  for  and  during  the  entire  year  in  which  they  and 
each  of  them  were  so  as  aforesaid  isssued  and  granted  ;  but  said 
annual  passes  as  aforesaid  were  not  good  or  available  for  the 
pur[iose  of  such  free  passage  as  aforesaid,  over  any  of  the  lines 
of  rail wa}^  aforesaid,  or  any  part  or  portion  thereof,  to  any  other 
person  or  persons  save  and  except  the  person  or  persons  duly 
named  thereon,  and  whose  name  or  names  were  therein  inserted 
by  the  jiroper  authority  and  direction  of  said  company,  and 
uidess  the  same  had  been  duly  issued,  delivered,  and  granted  to 
said  person  or  persons  wdiose  name  or  names  as  aforesaid  thereon 
duly  ap[teared  by  the  like  projter  authority  and  direction  of  said 
Chicago,  Burlington,  and  Quincy  Railroad  Company,  or  by 
some  officer  thereof,  duly  empowered  to  give  such  authority  and 
direction  as  aforesaid;  that  before  the  time  of  the  committing 
of  the  offence  liereinafter  next  mentioned,  Upton  W.  Dorsey,  of 
the  city  of  Baltimore  aforesaid,  yeoman,  and  William  E. 
Bloomer,  of  the  same  place,  yeoman,  an<l  each  of  them,  at  tiie 
city  of  Baltimore  aforesaid,  to  wit,  on  the  first  day  of  January, 
in  the  year  of  our  Lord  eighteen  hundred  and  seventy-seven, 
unlawfully  and  wrongfully  became  [(Ossessed  of  certain  of  such 
cards,  tickets,  or  tokens  as  aforesaid,  upon  which  no  name  or 
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names  of  any  person  or  persons  had  been  written,  and  which 
had  never  theretofore  been  issued  or  granted  to  any  person  or 
persons,  as  vouchers  entitling  him  or  them  to  such  free  passages 
as  aforesaid,  either  by  the  said  Chicago,  Burlington,  and  (^uincy 
Railroad  Company,  or  by  any  officer  thereof,  duly  empowered 
and  authorized  to  grant  and  issue  the  same,  but  which  said 
cards,  tickets,  or  tokens  so  as  aforesaid  in  the  unlawful  and 
wrongful  possession  of  said  Upton  W.  Dorsey  and  the  said 
"William  E.  Bloomer,  had  and  contained  blank  spaces  left  for 
the  filling  in  or  writing  the  name  or  names  of  the  person  or 
persons  to  whom  tlie  same  might  have  been  properly  and  duly 
granted  and  issued  by  the  said  Chicago,  Burlington,  and  Quincy 
Railroad  Company,  or  some  officer  thereof,  duly  empowered 
and  authorized  to  fill  in  and  Avrite  such  name  or  names,  and  to 
grant  and  duly  issue  the  same.  Thereupon  the  said  Upton  W. 
Dorsey  and  the  said  William  E.  Bloomer,  being  persons  of  evil 
minds  and  dispositions,  together  with  divers  other  evil  disposed 
persons,  whose  names  are  to  the  jurors  aforesaid  unknown,  to 
wit,  at  the  city  and  Avithin  the  jurisdiction  aforesaid,  did  un- 
lawfull}',  fraudulently,  and  wickedly  conspire,  combine,  con- 
federate, and  agree  together,  between  and  amongst  themselves, 
to  fraudulently  and  wrongfully  fill  in  and  insert,  and  caused  to 
be  filled  in  and  inserted  in  and  upon  such  cards,  tickets,  or 
tokens  aforesaid,  so  as  aforesaid  wrongfully  in  their  and  each 
of  their  possession,  and  in  the  blank  spaces  thereupon  as  afore- 
said, the  names  of  divers  persons  for  the  purpose  and  with  the 
intent  of  unlawfully  selling  and  disposing  of  the  same,  to  their 
own  wicked  and  unlawful  gain  and  advantage,  to  such  person 
or  persons  whose  name  or  names  were  by  the  said  Upton  W. 
Dorsey  and  the  said  William  E.  Bloomer,  and  each  of  them,  so 
as  aforesaid  wrongfully  filled  in  and  inserted  by  them  and  each 
of  them,  or  caused  to  be  filled  in  and  inserted  therein  by  them 
and  each  of  them,  and  with  the  further  intent  and  purpose  that 
such  person  or  persons  last  aforesaid  should  use  the  same  upon 
the  railway  cars  of  the  said  Chicago,  Burlington,  and  Quincy 
Railroad  Company,  upon  the  lines  of  railway  aforesaid,  as 
voucher  of  their  assumed  and  pretended  right  to  passage  and 
transportation  thereupon  without  charge,  to  the  manifest  injury, 
damage,  and  loss  of  the  said  Chicago,  Burlington,  and  Quincy 
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Eailroad  Company ;  that  in  pursuance  of  such  conspiracy,  com- 
bination, confederation,  and  agreement  as  aforesaid,  the  said 
Upton  "W".  Dorsey  and  the  said  ^Villiam  E.  Bloomer,  and  each 
of  them,  did  fill  in,  write,  and  insert  in  and  upon  a  large 
number  of  such  cards,  tickets,  or  tokens  aforesaid,  so  as  afore- 
said in  their  and  each  of  their  wrongful  and  unlawful  pos- 
session and  custody,  and  cause  to  be  filled  in,  written,  and  in- 
serted in  and  upon  the  same,  the  name  or  names  of  divers 
persons,  with  the  intent  and  purpose  aforesaid,  and  did  wrong- 
fully and  unlawfully  sell  and  dispose  of  the  same,  or  cause  the 
same  to  be  sold  or  disposed  of  to  such  persons  as  aforesaid,  in 
order  that  the  same  might  be  by  such  persons  used  as  vouchers 
of  their  pretended  and  assumed  right  to  passage  and  transpor- 
tation free  of  charge,  upon  the  railway  cars  of  the  said  Chicago, 
Burlington,  and  Quincy  Railroad  Company,  upon  the  lines  of 
railway  aforesaid,  and  with  the  intent  to  cheat  and  defraud  the 
said  company'  of  their  monies,  property,  and  lawful  gains,  to  the 
great  damage,  injury,  and  pecuniary  loss  of  the  said  Chicago, 
Burlington,  and  Quincy  Railroad  Company,  and  to  their  and 
each  of  their  own  wicked  gain  and  advantage,  to  Avit,  at  the 
city  of  Baltimore  aforesaid  ;  by  means  whereof,  the  said  Chicago, 
Burlington,  and  Quincy  Railroad  Company  was  cheated  and 
defrauded  of  their  monies,  property,  and  lawful  gains,  by  the 
said  Upton  W.  Dorsey  and  the  said  William  E.  Bloomer,  and 
each  of  them,  to  wit,  at  the  city  of  Baltimore  aforesaid,  and 
within  the  jurisdiction  aforesaid,  to  a  large  amount,  to  wit,  to 
the  amount  and  value  of  two  hundred  thousand  dollars,  to  the 
evil  example  of  all  others  in  the  like  case  oflending,  and  against 
the  peace,  government,  and  dignity  of  the  state. 

Second  count 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
ther present,  that  heretofore  and  at  the  time  of  the  committing 
of  the  ofi'ence  hereinafter  next  mentioned,  the  Chicao-o,  Burling- 
ton,  and  Quincy  Railroad  Comi>any,  being  such  a  corporation 
as  aforesaid,  had  been  in  the  habit  from  time  to  time  of  law- 
fully granting  and  issuing  to  divers  persons,  certain  cards, 
tickets,  tokens,  or  vouchers,  entitling  such  jKM'son  or  ])erson3 
whose  name  or  names  was  or  were  thereupon  duly  written,  by 
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authority  of  the  said  the  Cliicago,  Burlino;ton,  and  Quincy  Rail- 
road Company,  or  by  some  one  of  its  officers  duly  empowered 
80  to  do,  to  ride  upon  the  railway  cars  of  said  company,  and 
over  the  lines  of  railway  aforesaid,  free  of  charge,  for  and  during 
the  entire  year  in  which  such  cards,  tickets,  tokens,  or  vouchers 
were  issued,  upon  exhibiting  or  presenting  the  same  for  exam- 
ination to  the  agent  or  employe  of  said  company,  whose  proper 
duty  and  emjdoyment  it  was  to  examine  the  same  and  to  pass 
such  person  or  persons  named  thereon  as  aforesaid,  free  of 
charge ;  that  the  said  Upton  W.  Dorsey  and  the  said  William 
E.  Bloomer,  and  each  of  them,  well  knowing  the  premises,  and 
being  persons  of  evil  minds  and  dispositions,  together  with 
divers  other  persons,  whose  names  are  to  the  jurors  aforesaid 
unknown,  did  unlawfully,  fraudulently,  and  wickedly  conspire, 
combine,  confederate,  and  agree  together,  between  and  amongst 
themselves,  to  cheat  and  defraud  the  said  the  Chicago,  Burling- 
ton, and  Quincy  Railroad  Company  of  its  monies,  property,  and 
lawful  gains,  by  fraudulently  and  wrongfully  procuring  and 
becoming  possessed  of  a  large  number  of  such  cards,  tickets, 
tokens,  or  vouchers  aforesaid,  in  and  upon  which  the  name  or 
names  of  no  person  or  persons  liad  been  written  and  inserted, 
and  which  had  not  been  as  aforesaid  duly  issued  and  granted 
by  the  said  the  Chicago,  Burlington,  and  Quincy  Railroad  Com- 
pany, or  by  any  officer  thereof,  duly  empowered  so  to  do,  and 
without  which  due  and  authoritative  writing  and  insertion  of 
the  name  or  names  of  some  person  or  persons  to  whom  the  same 
had  been  as  aforesaid  duly  granted  and  issued,  such  cards, 
tickets,  tokens,  or  vouchers  were  not  of  any  proper  or  legal 
avail  for  the  purpose  of  the  issuing  or  granting  of  the  same, 
with  the  intent  fraudulently  and  wrongfully  to  cause  the  same 
to  have  inserted  in  and  upon  them  and  each  of  them,  in  certain 
blank  spaces  left  therefor,  the  names  of  divers  persons,  in  order 
that  the  said  Upton  W.  Dorsey  and  the  said  William  E. 
Bloomer,  and  each  of  them,  might  for  their  own  wicked  gain 
and  advantage,  sell  and  dispose  of  the  same  to  the  person  or 
persons  whose  name  or  names  should  be  therein  wrongfully  and 
unlawfully  inserted,  and  that  such  person  or  persons  might 
thereupon  present  the  same  upon  the  railway  cars  of  the  said 
Chicago,  Burlington,  and  Quincy  Railroad  Company,  and  upon 
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the  lines  of  railway  aforesaid,  as  the  pretended  and  assumed 
vouchers  of  their  right  to  free  passage  and  transportation  there- 
upon, to  the  manifest  damage  and  loss  of  said  Chicago,  Bur- 
lington, and  Quincy  Railroad  Company;  that  in  pursuance 
of  said  conspiracy,  comhination,  confederation,  and  agreement, 
the  said  Upton  VV.  Dorsey  and  the  said  William  E.  Bloomer, 
and  each  of  them,  did  become  possessed  of  a  large  number  of 
such  cards,  tici-cets,  tokens,  or  vouchers  aforesaid,  which  said 
cards,  tickets,  tokens,  or  vouchers  had  not  been  filled  in  or 
written  with  the  name  or  names  of  any  person  or  persons  as 
aforesaid,  had  not  theretofore  at  any  time  been  duly  issued  or 
granted  to  any  person  or  persons  by  the  said  Chicago,  Burling- 
ton, and  Quincy  Railroad  Company,  or  by  anj-  officer  thereof, 
empowered  so  to  do;  and  the  said  Upton  W.  Dorsey,  and  the 
said  William  E.  Bloomer,  and  each  of  them,  did  thereujion 
insert  and  write,  or  cause  to  be  inserted  or  written  in  such  blank 
spaces  as  aforesaid,  the  names  of  divers  persons,  and  did  sell 
and  dispose  of  the  same  to  such  divers  persons  whose  names 
were  therein  written,  or  did  sell  and  dispose  of  the  same  with 
such  blank  spaces  unfilled,  and  without  the  name  or  names  of 
any  person  being  therein  inserted  or  written,  but  with  the  intent 
and  purpose  that  such  cards,  tickets,  tokens,  or  vouchers  should 
be  thereafter  fraudulently  filled  up  and  written  with  the  names 
of  divers  persons,  and  in  order  that  the  same  might  be  used  as 
pretended  or  assumed  vouchers,  for  tiie  free  passage  and  trans- 
portation of  such  [tersons  as  aforesaid,  upon  the  railway  cars 
and  over  the  railway  lines  aforesaid,  and  with  intent  to  cheat 
and  defraud  the  said  Chicago,  Burlington,  and  Quincy  Railroad 
Company  as  aforesaid,  of  its  monies,  property,  and  lawful  gains, 
to  wit,  at  the  city  of  Baltimore  aforesaid  ;  by  means  wliereof, 
the  said  Chicago,  Burlington,  and  Quincy  Railroad  Company 
was  cheated  and  defrauded  by  the  said  Upton  W.  Dorsey  and 
the  said  William  E.  Bloomer,  and  each  of  them,  to  wit,  at  the 
city  of  Baltimore  aforesaid,  and  within  the  jurisdiction  afore- 
said, of  its  monies,  property,  and  lawful  gains,  to  a  large  amount, 
to  wit,  the  amount  of  two  thousand  ilollars,  to  the  evil  exam[)le 
of  all  others  in  the  like  case  offending,  and  against  the  peace, 
government,  and  dignity  of  the  state. 
196 


CONSPIRACY.  (644) 


T]>h'd  count. 


And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  Upton  W.  Dorsey  and  the  said  William 
E.  Bloomer,  being  evil  disposed  persons  and  seeking  to  get  their 
living  by  various  subtle,  fraudulent,  and  dishonest  practices,  on 
the  said  first  day  of  January,  in  the  year  of  our  Lord  eigliteen 
hundred  and  seventy-seven,  with  force  and  arms,  at  the  city  of 
Baltimore  aforesaid,  together  with  divers  other  evil  disjiosed  per- 
sons, unlawfully,  fraudulentl}',  and  deceitfully  did  combine,  con- 
spire, confederate,  and  agree  together,  by  divers  false  pretences 
and  subtle  means  and  devices,  to  obtain  and  acquire  to  themselves 
of  and  from  the  Chicago,  Burlington,  and  Quincy  Railroad 
Company  or  corporation,  duly  created  and  existing  under  and 
in  accordance  with  the  laws  of  the  state  of  Illinois,  divers  large 
quantities  of  property,  to  wit,  divers  large  quantities  of  cards, 
tickets,  or  tokens,  called  "  annual  passes,"  of  great  value,  to 
wit,  of  the  value  of  two  thousand  dollars,  of  the  cards,  tickets, 
or  tokens,  and  property  of  the  said  Chicago,  Burlington,  and 
Quincy  Railroad  Company,  so  incorporated  as  aforesaid,  and  to 
cheat  and  defraud  it  thereof,  to  the  great  damage  of  the  said 
Chicago,  Burlington,  and  Quincy  Railroad  Company  as  afore- 
said, to  the  evil  example  of  all  others  in  the  like  case  offending, 
and  against  the  peace,  government,  and  dignity  of  the  state. 

A.  Leo  Knott, 
The  state's  attorney  for  the  city  of  Baltimore.(v) 

(644)  Against  ^.,  B.^  C,  and  D.for  a  conspiracy  to  rise  upon  a 
vessel  and  carry  her  to  a  port  occupied  by  an  enemy ^  with  an 
overt  act;  and  against  E.  for  comforting  and  abetting  them, 
etc. [id) 

That  J.  B.,  otherwise  called  M.  M.,  R.  D.,  A.  D.,  A.  S.,  and 
C.  E.,  all  late  of,  etc.,  yeomen,  on,  etc.,  at,  etc.,  unlawfully, 
secretly,  and  wickedly  did  consult,  combine,  conspire,  and  agree 
together,  that  they  and  each  of  them  should  go,  enter,  and  hire 
themselves  on  board  a  certain  sloop  or  vessel,  whereof  was 

(r)  Tlie  above  indictment  Avas  sustained  in  Bloomer  v.  State,  48  Md.  521. 
See  \Vh.  Cr.  L.  8th  ed.  §§  1349,  1372,  1397,  1400. 

(«')   Drawn  by  Mr.  Bradford  when  attorney-general  of  Pennsylvania. 
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the  master  and  commander,  the  said  sloop  or  vessel  then  lying 
in  the  river  Delaware,  near  the  shores  of  this  commonwealth, 
and  belonging  to  some  subject  or  subjects  of  this  state  (to  the 
jurors  aforesaid  unknown),  under  pretence  of  serving  as  seamen 
on  board  the  said  vessel  and  of  faithfully  navigating  the  same, 
according  to  the  directions  of  the  said  and   that  they, 

afterwards,  to  wit,  as  soon  as  the  said  vessel  should  come  and 
arrive  on  the  open  seas  and  main  ocean,  should  then  and  there 
feloniously  and  piratically  make  a  revolt  in  the  said  sloop  or 
vessel,  and  then  and  there  should  rise  upon,  conquer,  and  sub- 
due tiie  said  or  whoever  should  be  master  thereof,  and 
the  faithful  mariners  on  board  the  said  vessel,  and  then  and 
there  should  take,  navigate,  and  run  away  with  the  said  sloop 
or  vessel,  her  tackle,  apparel,  furniture,  and  cargo  to  the  city 
and  port  of  New  York,  then  and  yet  being  in  the  possession  and 
under  the  power  of  the  king  of  Great  Britain,  the  open  enemy 
of  this  state.  And  the  inquest  aforesaid,  etc.,  do  further  present, 
that  the  said  J.  B.,  otherwise  called  M.  M.,  and,  etc.,  in  order 
to  effectuate  such  their  wicked  and  unlawful  conspiracy  afore- 
said, on  the  day  and  year  aforesaid,  at  the  count}^  aforesaid,  did 
go,  enter,  and  hire  themselves  on  board  the  said  sloop  or  vessel, 
under  the  pretences  aforesaid,  and  with  the  intentions  and  de- 
signs aforesaid,  contrary  to  the  form  of  the  act  of  assembly  in 
such  case  made  and  provided,  to  the  evil  example  of  all  others 
in  the  like  case  offending,  and  against,  etc.  {Conclude  as  in  book 
1,  chapter  3.) 

That  S.  F,,  late  of,  etc.,  in  the  county  aforesaid,  widow,  not 
being  ignorant  of  the  premises,  but  well  knowing  the  same,  on 
the  day  and  year  aforesaid,  at  the  county  aforesaid,  the  said  J. 
B.,  otherwise  called,  etc.,  unlawfully  and  wickedly  did  receive, 
harbor,  and  abet,  maintain,' and  comfort,  and  tiien  and  there, 
for  tlie  maintaining  and  comforting  of  the  said  J.  B.,  otherwise 
called,  etc.,  meat  and  drink  to  him  then  and  there  did  give 
and  deliver,  and  cause  to  be  given  and  delivered,  and  then  and 
there  the  said  J.  B.,  otherwise  called,  etc.,  did  secrete,  harbor, 
and  conceal,  with  intent  the  due  course  of  justice  in  this  behalf 
to  obstruct  and  prevent,  she,  the  said  S.  F.,  then  and  there  well 
knowing  the  said  J.  B.,  etc.,  so  as  aforesaid  to  have  combined, 
conspired,  and  agreed  with  the  malefactors  aforesaid,  etc. 
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(645)  Cons'piracy  to  disturb  a  imrty  m  the  possession  of  his  landSj 
and  to  deprive  him  of  ihem.{x) 

That  J.  S.  C,  J.  R.  M.,  R.  S.  C,  and  clivers  other  persons,  to 
the  jurors  aforesaid  as  yet  unknown,  being  persons  of  evil  minds 
and  dispositions,  on,  etc.,  with  force  and  arms,  at,  etc.,  unlaw- 
fully and  wickedly  did  conspire,  combine,  confederate,  and  agree 
together  unlawfully  and  unjustly  to  disturb,  molest,  and  dis- 
quiet (t.  J.  in  the  peaceable  and  quiet  possession,  occupation, 
and  enjoyment  of  certain  manors,  messuages,  lands,  and  heredi- 
taments and  premises,  situate  and  being  in  the  said  county  of 
J.,  of  which  he,  the  said  G.  J.,  then  was  and  for  a  long  time  had 
been  peaceably  and  quietly  possessed  ;  and  also  to  deprive  him 
of  certain  issues  and  profits  arising,  issuing,  and  accruing  there- 
from, and  of  the  rents,  issues,  and  profits  of  certain  other  lands, 
messuages,  and  premises,  situate  and  being  in  the  said  county, 
whereof  certain  persons  then  were  in  peaceable  and  quiet  pos- 
session, as  tenants  of  the  said  G.  J.,  by  unlawful  means  and  de- 
vices. And  the  jurors,  etc.,  that  the  said  J.  S.  C,  in  pursuance  of 
the  said  unlawful  and  wicked  conspiracy,  combination,  confede- 
racy, and  agreement,  and  for  carrying  the  same  into  effect,  did 
afterwards,  to  wit,  on,  etc.,  with  force  and  arms,  at,  etc.,  break 
and  enter  a  certain  messuage,  called  Stafford  castle,  situate  in 
the  county  aforesaid,  whereof  the  said  G.  J.  had  long  been  and 
then  was  in  the  peaceable  and  quiet  possession.  And  the  jurors, 
etc.,  that  J.  S.  C,  on,  etc.,  at,  etc.,  did  falsely,  fraudulently,  and 
wilfully  affirm  to  W".  H.  C.  and  divers  other  persons,  that  he, 
the  said  J.  S.  C.  had  been  appointed  agent  to  the  said  R.  S.  C. 
his  brother,  by  the  house  of  peers;  whereas,  in  truth,  etc.,  he 
had  not  been  appointed  agent  to  the  said  R.  S.  C.  by  the  house 
of  peers,  as  he,  the  said  J.  S.  C,  then  and  there  well  knew.  And 
the  jurors,  etc.,  that  in  further  pursuance,  etc.,  said  J.  R.  M., 
on,  etc.,  at,  etc.,  did  unlawfully  pretend  and  assume  to  hold  a 
court  leet  and  court  baron  of  the  manor  of  F,,  in  the  said  county, 
as  the  steward  thereof  to  R.  S.  C,  whom  he  had  then  and  there 
represented  to  be  lord  of  the  said  manor,  the  said  G.  J.  then 

(x)  Dickinson's  Q.  S.  Cth  ed.  365.  Found  at  Stafford  summer  assizes,  1823. 
Removo.l  into  K.  B.  See  R.  v.  Cooke,  2  B.  &  C.  618  ;  5  lb.  538 ;  4  D.  &  R. 
114;    7  lb.  G73. 
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being  in  the  peaceful  occupation  of  the  said  manor,  as  J.  R.  >[. 
then  and  there  well  knew,  to  the  great  damage  of  said  G.  J.,  etc., 
and  contra  pacem. 

Second  count.     The  same.,  icithout  overt  acts. 

Third  count.     To  cut  down  timber  trees. 

That  defendants  and  ten  other  persons,  on,  etc.,  with  force 
and  arms,  at,  etc.,  did  conspire,  etc.,  to  cause  and  procure  a  large 
number  of  timber  trees  growing  and  being  in  certain  lands  situ- 
ate in  the  said  county  of  S.,  and  then  and  long  before  in  the 
peaceable  possession  of  certain  tenants  of  the  said  Gr.  J.,  and  the 
same  then  being  the  property  of  the  said  G.  J.,  unlawfully  and 
against  the  will  of  the  said  G.  J.  to  be  cut  down,  felled, and  pros- 
trated, and  to  get  the  same  into  their  possession,  and  convert  and 
dispose  of  the  timber  thereof  to  their  own  use.  And  the  jurors, 
etc.,  that  J.  S.  C,  on,  etc.,  at,  etc.,  did  obtain  and  procure  divers 
laborers  to  cut  doAvn,  fell,  and  prostrate  divers  of  the  said  trees, 
and  the  said  laborers  did  accordingly  then  and  there,  by  his  di- 
rections, with  force  and  arms,  unlawfully  and  violently  break  and 
enter  divers,  to  wit,  twenty,  closes  wherein  the  said  trees  were 
growing  and  being  as  aforesaid,  and  unlawfully  cut  down,  fell, 
and  prostrate  divers,  to  wit,  one  hundred,  of  the  said  trees,  and 
did  take  and  carry  away  the  same,  to  the  great  damage,  etc. 

Fourth  count.     The  same,  icithout  overt  acts. 

(646)  Fifth  count.     To  cheat  tenants  of  rent,  by  a  false  claim  as 

landlord.  * 

Did  conspire,  etc.,  unlawfullj'  and  wickedly  to  cheat,  defraud, 
and  impoverish  M.  R.,  W.  R.,  J.  D.,and  divers  other  persons,  who 
then  and  there  lawfully  held  and  enjoyed  divers  messuages,  lands, 
and  tenements,  situate  and  being  in  the  county  aforesaid,  as  ten- 
ants thereof  to  the  said  G.  J.,  and  unlawfully  and  fraudulently  to 
obtain  from  them  divers  large  sums  of  money,  by  causing  to  be 
believed  by  the  said  tenants,  that  the  said  R.  S.  C  l)ad  a  claim  of 
title  to  the  said  messuages,  lands,  and  tenements,  which  was  ad- 
mitted, received,  and  allowed  by  the  said  G.  J.,  the  landlord  of 
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tlie  said  tenements,  to  l)e  good  and  valid;  whereas,  in  truth  and 
in  fact,  they  the  said  (defendants)  then  and  there  well  knew  that 
the  said  R.  S.  C.  had  not  a  claim  of  title  to  the  said  messuages, 
lands,  and  tenements,  or  any  of  them,  admitted,  received,  or 
allowed  hy  the  said  G.  J.  to  be  good  and  valid.  And  the  jurors, 
etc.,  that  the  said  J.  S.  C,  on,  etc.,  at,  etc.,  did  falsely,  fraudu- 
lently, and  wilfully  misrepresent  to  the  said  J.  D.,  then  being  a 
tenant  of  the  said  G.  J.  of  certain  of  the  said  messuages,  lands, 
and  tenements,  and  then  owing  certain  rent  in  respect  of  the 
same;  and  to  J.  R.,  the  son  of  the  said  W.  R.,  who  then  held 
certain  moneys  of  his  father,  who  was  then  tenant  of  certain  of 
the  said  messuages,  etc.,  of  the  said  G.  J,,  and  then  and  there 
owed  rent  for  the  same,  that  he  the  said  J.  S.  C.  then  had  in  his 
possession  a  letter  of  the  said  G.  J.,  recognizing  the  justice  of  the 
claim  of  the  said  R.  S.  C.  to  the  said  messuages,  etc.;  whereas, 
in  truth  and  in  fact,  the  said  J.  S.  C.  had  not  in  his  possession  a 
letter,  etc.  {repeating  as  a(jove),  as  he  the  said  J.  S.  C.  then  well 
knew,  and  thereby  he  the  said  J.  S.  C.  did  falsely  and  fraudu- 
lently then  and  there  receive  and  obtain  from  the  said  J.  D.  a 
large  sum  of  money,  to  wit,  the  sum  of  pounds,  of  his 

moneys  ;  and  from  the  said  J.  R.  a  large  sum  of  iiis  moneys,  to 
wit,  the  sum  of  pounds,  of  the  moneys  of  his  said  father, 

"W.  E.  And  the  jurors,  etc.,  that  the  said  J.  S.  C,  on,  etc.,  at,  etc., 
did  offer  to  M.  P.,  then  being  tenant  of  the  said  G.  J.  of  certain 
messuages,  etc.,  to  obtain  for  her  a  lease  of  the  premises  of  which 
she  was  then  so  tenant  from  the  said  R.  S.  C. ;  and  thereupon 
he  the  said  J.  S.  C.  then  and  there,  in  pursuance  of  the  said  last 
mentioned  conspiracy, oombination,  confederacy,  and  agreement, 
falsely  and  fraudulently  asserted  to  the  said  M.  P.,  that  the  said 
G.  J.  had  given  up  all  title  to  the  estate  whereof  the  said  prem- 
ises held  by  the  said  M.  P.  were  parcel  ;  and  also  that  he  the 
said  J.  S.  C.  had  a  letter  from  the  said  G.  J.,  to  prove  that  he  had 
so  given  up  title  to  the  said  estate;  whereas,  in  truth  and  in  fact, 
the  said  G.  J.  had  not  given  up  all  title  to  the  said  estate,  as  he 
the  said  J.  S.  C.  well  knew  ;  and  whereas,  in  truth  and  in  fact, 
the  said  J.  S.  C.  had  not  a  letter  from  the  said  G.  J.,  to  prove 
that  he  had  given  up  such  title,  to  the  evil  example,  etc. 
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Sixth  count.     Same  asjlfth,  but  loiihout  overt  act. 

(647)  Seventh  count.     To  molest  tenants  by  distresses^  etc. 

Did  conspire,  etc.,  by  unlawful  and  vexatious  distresses  and 
threats  of  the  power  of  the  said  R.  S.  C,  under  the  title  of  Lord 
S.,  to  molest,  disturb,  and  disquiet  divers  persons,  who  then  and 
there  lawfully  held  and  enjoyed  divers  messuages,  lands,  etc.,  situ- 
ate in  the  said  county,  as  tenants  thereof  to  the  said  Gr.  J.  (overt 
act  by  J.  S.  C,  that  he  "  did  unlawfully  and  fraudulently  issue 
and  sign,  as  agent  to  the  said  R.  S.  C,  by  the  title  of  Lord  S.,  a 
certain  warrant  of  distress  for  rent  on  the  premises  occupied  by 
one  P.  S.,  a  parcel  of  the  messuages,  etc.,  last  aforesaid,  as  ten- 
ant thereof  to  the  said  G.  J.,  under  and  hj  color  whereof  the 
goods  of  the  said  P.  S.  on  the  said  premises,  being  of  great 
value,  to  wit,  etc.,  were  afterwards,  to  wit,  on,  etc.,  at,  etc.,  taken 
and  seized  as  for  and  in  the  name  of  a  distress  for  rent  pretended 
to  be  due  to  the  said  R.  S.  C,  under  the  title  of  Lord  S.,  for  the 
said  premises") ;  to  the  evil  example,  etc. 

Eighth  count.     Similar,  without  overt  acts. 

(648)  Conspiracy  to  obtain  goods  upon  credit^  and  then  to  abscond 
and  defraud  the  vendor  thereof. (y) 

That  A.  B.,  C.  D.,  and  E.  F.,  all  of,  etc.,  in  the  county  afore- 
said, traders,  wickedly  and  unjustly  devising  and  intending  one 
G.  H.  to  defraud  and  cheat  of  his  goods,  property,  and  merchan- 
dises, on,  etc.,  at,  etc.,  did  falsely  and  fraudulent!}' conspire,  com- 
bine, confederate,  and  agree  among  themselves  to  obtain  and  get 
into  their  hands'and  possession,  of  and  from  the  said  G.  IL,  his 
goods,  property,  and  merchandises  upon  trust  and  credit,  and 
then  to  abscond  out  of  the  said  commonwealth,  and  defraud  liim 
thereof;  and  that  the  said  A.  B.,  C.  D.,and  E.  F.,  in  pursuance 
of,  and  according  to  the  conspiracy,  combination,  confederacj^, 
and  agreement  aforesaid,  so  as  aforesaid  had,  did  then  and  there 
falsely  and  fraudulently  obtain  and  get  into  their  hands  and 

(y)  Com.  V.  AVard,  1  Mass.  l\.  47.1.  The  overt  acts  in  the  text  maybe  oiuitteil, 
wliieh  were  treated  by  the  court  in  their  jiKlpineiit  as  siirpliisajie.  See  siij)r(i.  (!(>7, 
fiOH,  note,  as  to  indictments  for  conspiracy  to  commit  the  statutory  oirence  of 
secreting  goods,  etc. 
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possession,  of  and  from  the  sai<l  G.  IT.,  "[oods,  wares,  and  mer- 
chandises of  the  value  of  five  hundred  (h)lhirs,  upon  trust  and 
credit ;  and  in  further  }»ursuance  of  the  conspiracy,  combination, 
and  confederacy  aforesaid,  so  as  aforesaid  had  amon*^  them- 
selves, they  the  said  A.  B.,  C.  D.,  and  K.  F.,  before  the  time  of 
payment  for  the  said  o'oods,  property,  and  merchan<lises  had 
arrived,  did  abscond  and  go  out  of  tiie  said  commonwealth,  and 
did  then  and  there,  in  manner  aforesaid,  cheat  and  defraud  the 
said  G.  II.  of  his  goods,  property,  and  merciiandise  aforesaid. 
{Conclude  as  in  book  1,  chapter  3.) 

(649)  Conspiracy  to  defraud  an  illiterate  person^  by  falsely  reading 
to  him  a  deed  of  bargain  and  sale,  as  and  for  a  bond  of  in- 
demnity.{z) 

That  A.  B.,  C.  D.,  and  E.  F.,  all  of,  etc.,  in  the  county  afore- 
said, yeoman,  unlawfully  devising  and  intending  one  G.  H.  to  in- 
jure, deceive,  and  defraud,  and  him  the  said  G.  H.  fraudulently  to 
deprive  of  his  property  and  estate,  on,  etc.,  at,  etc.,  did  unlaw- 
fully conspire,  combine,  confederate,  and  agree  among  themselves 
falsel}'  and  fraudulently  to  obtain  from  the  said  G.  H.  a  deed  of 
bargain  and  sale  of  a  certain  lot  of  land  in  said  town  of  B.,  called 
lot  Xo.  20  in  said  town  of  B.,  and  that  in  pursuance  of,  and  ac- 
cording to  the  conspiracy,  combination,  confederacy,  and  agree- 
ment aforesaid,  so  as  aforesaid  had,  they  the  said  A,  B.,  C.  D., 
and  E.  F.  did  falsely  and  fraudulently  prepare,  make  out,  and 
fabricate  a  deed  of  bargain  and  sale  of  the  said  lot  of  land,  to 
be  signed  and  executed  by  him  the  said  G.  H.,and  did  then  and 
there  falsely  and  fraudulently  present  the  same  to  him  the  said 
G.  H.,  and  did  then  and  there  falsel}'^  and  fraudulently,  and  in 
pursuance  of  the  conspiracy,  combination,  confederacj^,  and 
agreement  aforesaid,  read  the  same  to  him  the  said  G.  H.  as  a 
bond  and  obligation  for  the  sum  of  seventy  dollars,  to  be  given 
by  him  the  said  G.  H.  to  one  I.  J.,  as  a  consideration  that  he  the 
said  G.  H.  should  indemnify  the  said  I.  J.  against  the  payment 

(^z)  "This  precedent  (says  Mr.  Davis,  Free.  p.  103)  contains  the  substance 
of  an  indictment  tried  in  the  supreme  court  of  IMassachusetts  for  the  county  of 
Kennebec.  The  original  indictment  stated  tlie  manner  in  which  tliis  fraud  was 
TCarried  into  effect;  but  it  is  not  retained  in  this  precedent,  it  being  unnecessary." 
A  simihir  attempt  at  an  carl\'  period  was  lield  indictable.  K.  v.  Skirrett,  1  Sid. 
312.     See  Wh.  Cr.  L.  8th  ed.  §  671. 
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of  certain  notes  of  hand  which  he  the  said  G.  H.  had,  before  tlie 
day  aforesaid,  made  and  given  to  one  K.  L. ;  he  tlie  said  G.  H. 
being  then  and  there  an  illiterate  person,  and  by  reason  thereof 
wholly  unable  to  read  the  deed,  so  as  aforesaid  falsely  and 
fraudulently  made  out  and  presented  to  him,  etc. 

(650)  Consinracy  to  induce  a -person  of  unsound  mind  to  sign  a  paper 
authorizing  the  defendants  to  take  possession  of  his  goods.{a) 

That  E.  C,  late,  etc.,  J.  C,  late,  etc.,  and  S.  his  wife,  J.  S., 
late,  etc.,  W.  K.,  late,  etc.,  and  C.  C,  late,  etc.,  on  the  twentieth 
day  of  November,  in  the  year  of  our  Lord  with  force  and 

arms,  at  the  parish  of  Barnes,  in  the  county  of  Surrey,  and 
within  the  jurisdiction  of  the  central  criminal  court,  unlawfully 
and  wickedly  and  maliciously  did  conspire,  combine,  confede- 
rate, and  agree  together  to  defraud  one  J.  E,.  of  certain  cattle, 
goods,  and  chattels,  of  great  value,  to  wit,  of  the  value  of  one 
hundred  pounds,  and  then  and  there  to  obtain  and  acquire  the 
same  to  themselves.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said  E.  C,  J.  C.  the  elder, 
and  S.  his  wife,  J.  C.  the  younger,  J.  S.,  W.  K.,  and  C.  C,  other- 
wise called  C.  F.,  in  pursuance  of  the  said  conspiracy,  did,  on  the 
day  and  year  aforesaid,  at  the  parish  and  county  aforesaid,  and 
within  the  jurisdiction  of  the  said  court,  fraudulently  induce 
and  procure  the  said  J.  R.  to  sign  a  paper  writing,  purporting 
to  authorize  them  to  take  possession  of  and  sell  tlie  said  cattle, 
goods,  and  chattels,  the  said  J.  R.  then  and  there  being  of  un- 
sound mind,  and  weak  and  diseased  in  bod}',  and  wholly  inca- 
pable of  understanding,  and  not  understanding  the  meaning  and 
effect  of  said  pajter  writing.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  the  said  E.  C,  J. 
C.  the  elder,  and  S.  his  wife,  J.  C.  the  younger,  J.  S.,  W.  K., 
and  C.  C,  otherwise  called  C.  F.,  in  further  pursuance  of  the 
said  conspiracy,  did,  on  the  day  and  3'car  aforesaid,  and  within 
tiiejurisdiction  of  thesaid  court,  with  force  and  arms, at,  etc., and 
under  color  and  [)retcnce  of  the  said  paper  writing,  so  signed  by 
the  said  J.  R.  as  aforesaid,  seize  and  take  possession  of  divers 
cattle,  goods,  and  chattels,  to  wit,  one  horse,  one  cart,  live  chairs, 

(a)   1  Cox,  C.  C.  Apj).  p.  xxvli. 
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five  tables,  of  the  said  J.  R.,  of  o;reat  value,  to  wit,  of  tlie  value 
of  one  hundred  pounds,  and  did  then  and  there  carry  away,  sell, 
dispose  of,  and  convert  the  same  to  their  own  use  ;  to  the  great 
danijige  of  the  said  J.  E,.,  to  the  evil  example  of  all  others,  and 
against  the  peace,  etc. 

Second  couvt.     Injarivg  in  business. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
ther present,  that  the  said  E.  C,  and  J,  C  the  elder,  and  S.  his 
wife,  J.  C.  the  younger,  J.  S.,  W.  K.,  and  C.  C,  otherwise  called 
C.  F.,  contriving  to  injure  the  said  J.  R.,  and,  as  much  as  in 
them  lay,  unlawfully  to  ruin  him  in  his  trade  and  business  of  a 
laundress  which  he  then  and  there  used,  exercised,  and  carried 
on,  and  to  prevent  and  hinder  him  from  using,  exercising,  and 
carrying  on  the  said  trade  and  business  in  as  full,  ample,  and 
beneficial  a  manner  as  he  was  used  and  accustomed  to  do,  on 
the  twentieth  day  of  JSTovember,  in  the  year  of  our  Lord 
at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within  the 
jurisdiction  of  the  said  central  criminal  court,  unlawful  1}-,  wick- 
edly, and  maliciously  did  conspire,  combine,  confederate,  and 
agree  together,  with  divers  indirect,  subtle,  and  fraudulent  means 
and  devices,  to  injure,  oppress,  and  impoverish  the  said  J.  R. 
and  wholly  to  j»revent  and  hinder  him  from  using,  exercising, 
and  carrying  on  his  said  trade  and  business  of  a  laundress  ;  to 
the  great  damage  of  the  said  J.  R.,  to  the  evil  example  of  all 
others  in  the  like  case  offending,  and  against  the  peace,  etc. 

Third  count. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
ther present,  that  the  said  E.  C,  J.  C.  the  elder,  and  S.  his  wife, 
J.  C.  the  younger,  J.  S,,  W.  K.,  and  C.  C,  otherwise  called  C. 
F.,  on  the  day  and  year  last  aforesaid,  at  the  parish  and  county 
aforesaid,  and  within  the  jurisdiction  of  the  central  criminal 
court,  with  force  and  arms,  at,  etc.,  unlawfully,  wickedly,  and 
maliciously  did  again  censpire,  combine,  confederate,  and  agree 
together,  by  divers  indirect,  subtle,  and  fraudulent  means  and 
devices,  to  injure,  oppress,  impoverish,  and  wholly  ruin  J.  R., 
and  wholly  to  prevent  and  hinder  him  from  carrying  on  his  trade 
and  business  of  a  laundress,  which  he  then  and  there  exercised 
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and  carried  on  ;  to  the  great  damage  of  the  said  J,  R.,  to  the  evil 
and  pernicious  example  of  all  others  in  the  like  case  offending, 
and  against  the  peace,  etc. 

(650rt)  Conspiracy  to  abduct  a  child. 

{This  is  the  third  count  of  the  indictm.ent  for  the  abduction  of 
Charlie  Ross^  of  which  the  first  count  is  given  supra,  203rt.) 

That  on  the  said  first  day  of  Jul}',  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seventy-four,  at  the  county 
aforesaid,  and  within  the  jurisdiction  of  this  court,  William 
Westervelt,  late  of  the  said  county,  yeoman,  and  Mary  Wester- 
velt,  late  of  the  said  county,  matron,  and  William  Moslier,  late 
of  the  said  county,  yeoman,  alias  William  Henderson,  and  Joseph 
Douglass,  late  of  the  said  county,  yeoman,  alias  Joseph  Clark, 
togetlier  with  divers  other  evil  disposed  persons,  the  names 
of  the  said  other  evil  disposed  persons  being  to  this  grand 
inquest  as  yet  unknown,  did  unlawfully,  falsely,  fraudulently, 
■wilfully,  and  maliciously  combine,  confederate,  conspire,  and 
agree  together,  then  and  there  unlawfully,  fraudulently,  wil- 
fully, and  maliciously  to  decoy,  entice,  lead,  take,  and  carry 
the  said  Charles  Brewster  Ross  away  and  out  of  and  from  the 
lawful  charge,  care,  guardianship,  and  possession  of  the  said 
Christian  K.  Ross  and  Sarah  Ann  Ross,  he  the  said  Charles 
Brewster  Ross,  then  and  there  being  a  minor  child  under  the 
age  of  six  years,  and  they  the  said  Christian  K.  Ross  and  Sarah 
Ann  Ross,  then  and  there  being  the  lawful  parents  and  guardians 
of  the  said  Charles  Brewster  Ross,  and  then  and  there  having 
the  lawful  charge,  care,  and  possession  of  the  said  Charles 
Brewster  Ross  as  aforesaid,  and  then  and  there  the  said  Charles 
Brewster  Ross  from  his  said  parents  and  guardians  unlawfully, 
fraudulently,  wilfully,  and  maliciously  for  a  long  space  of  time 
to  conceal  and  detain,  and  thereby  then  and  there  for  a  long 
space  of  time  unlawfully,  fraudulently,  wilfully,  and  maliciously 
to  deprive  the  said  Christian  K.  Ross  and  Sarah  Ann  Ross  of 
their  aforesaid  lawful  charge,  care,  guardianship,  and  possession 
of  the  said  Charles  Brewster  Ross,  and  the  love,  affection,  and 
society  of  and  communication  and  intercourse  with  the  said 
Ciiarles  Brewster  Ross,  to  the  prejudice  of  the  right  of  them  the 
said  Christian  K.  Ross  and  Sarah  Ann  Ross,  and  to  the  great 
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damage  of  them  the  said  Christian  K.  Ross  and  Sarah  Ann 
Ross. 

And  the  grand  inquest  aforesaid,  upon  their  oaths  and  aiRr- 
niations  aforesaid,  do  further  present,  that  in  pursuance  of  their 
unlawful,  false,  fraudulent,  wilful,  and  malicious  combination, 
confederacy,  conspiracy,  and  agreement  as  aforesaid,  tliey  the 
said  William  Mosher,  alias  William  Henderson,  and  Joseph 
Douglass,  alias  Joseph  Clark,  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at  the  county  aforesaid,  and  within  the  jurisdic- 
tion of  this  court,  did  unlawfully,  fraudulently,  wilfully,  and 
maliciously  decoy,  entice,  lead,  take,  and  carry  the  said  Charles 
Brewster  Ross  away  from  and  out  of  and  from  the  lawful  charge, 
care,  guardianship,  and  possession  of  the  said  Christian  K.  Ross 
and  Sarah  Ann  Ross  as  aforesaid,  he  the  said  Charles  Brewster 
Ross  then  and  there  being  a  minor  child  under  the  age  of  six 
years  as  aforesaid,  and  they  the  said  Christian  K.  Ross  and 
Sarah  Ann  Ross  then  and  there  being  the  lawful  parents  and 
guardians  of  the  said  Charles  Brewster  Ross  as  aforesaid,  and 
then  and  there  having  the  lawful  charge,  care,  guardianship,  and 
possession  of  the  said  Charles  Brewster  Ross  as  aforesaid. 

And  the  grand  inquest  aforesaid,  upon  their  oaths  and  affirma- 
tions aforesaid,  do  further  present,  that  in  further  pursuance  of 
their  unlawful,  false,  fraudulent,  wilful,  and  malicious  combina- 
tion, confederacy,  conspiracy,  and  agreement  as  aforesaid,  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at  the  county 
aforesaid,  and  within  the  jurisdiction  of  this  court,  the  said 
Charles  Brewster  Ross,  so  unlawfully,  fraudulently,  wilfully,  and 
maliciously  decoyed,  enticed,  led,  taken,  and  carried  away  out 
of  and  from  the  lawful  charge,  care,  guardianship,  and  possession 
of  his  said  parents,  the  said  Christian  K.  Ross  and  Sarah  Ann 
Ross  as  aforesaid,  they,  the  said  William  Westervelt  and  Mary 
Westervelt,  and  William  Mosher,  alias  William  Henderson,  and 
Joseph  Douglass,  alias  Joseph  Clark,  and  the  divers  other  per- 
sons aforesaid  whose  names  are  to  this  grand  inquest  as  yet 
unknown  as  aforesaid,  did  then  and  there  unlawfully,  fraudu- 
lently, wilfully,  and  maliciously  receive  and  harbor,  and  him  the 
said  Charles  Brewster  Ross,  from  the  said  first  day  of  July  in  the 
year  aforesaid,  until  the  day  of  the  taking  of  this  inquisition,  at 
the  county  aforesaid,  and  within  the  jurisdiction  of  this  court, 
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from  his  Pnid  parents  the  said  Ciiristiaii  Iv.  Ross  and  Sarah  Ann 
Ross,  and  from  the  aforesaid  lawful  charge,  care,  guardianship, 
and  possession  of  the  said  Christian  K.  Ross  and  Sarah  Ann 
Ross,  did  then  and  there  unlawfully,  fraudulently,  wilfully,  and 
maliciously  harbor,  conceal,  and  detain,  he  the  said  Charles 
Brewster  Ross  then  and  there  being  a  minor  child  under  the  age 
of  six  years  as  aforesaid,  and  they  the  said  Christian  K.  Ross 
and  Sarah  Ann  Ross,  then  and  there  being  the  lawful  parents 
and  guardians  of  the  said  Charles  Brewster  Ross  as  aforesaid, 
and  then  and  there  having  the  lawful  charge,  care,  and  posses- 
sion of  the  said  Charles  Brewster  Ross  as  aforesaid,  whereby 
tliey  the  said  Christian  Iv.  Ross  and  Sarah  Ann  Ross,  from  the 
said  first  da}'  of  July  in  the  year  aforesaid,  until  the  day  of  the 
taking  of  this  inquisition,  at  the  county  aforesaid,  and  within 
the  jurisdiction  of  this  court,  by  them  the  said  William  Wester- 
velt  and  Mar}^  AVestervelt,  and  William  Mosher,  alias  William 
Henderson,  and  Joseph  Douglass,  alias  Joseph  Clark,  and  the 
divers  other  evil  disposed  persons  aforesaid  whose  names  are  to 
this  grand  inquest  as  yet  unknown  as  aforesaid,  have  unlaw- 
full}',  fraudulently,  wilfall}^  and  maliciously  been  deprived  of 
the  lawful  charge,  care,  guardianship,  and  possession  of  the  said 
Charles  Brewster  Ross,  and  of  the  love,  affection,  and  society  of 
and  communication  and  intercourse  with  the  said  Charles 
Brewster  Ross,  to  the  prejudice  of  the  right  of  them  the  said 
Christian  K.  Ross  and  Sarah  Ann  Ross,  and  to  the  great  damage 
of  them  the  said  Christian  K.  Ross  and  Sarah  Ann  Ross,  con- 
trary, etc.(6)     {Conclude  as  in  book  1,  chapter  3.) 

(J))  In  respect  to  this  form,  I  have  the  followinjr  note  from  Mr.  Kcr,  assistant 
district  attorney  at  tlie  time  of  tlie  prosecution:  "  In  tliecase  of  Com.  v.  Wester- 
velt  (([uarter  sessions,  Pliiladelpliia  county,  Aj)ril  sessions,  187.')),  1  find  tliere  were 
five  counts.  Tlie  first  and  second  cliarge  tlie  misdemeanor  of  kidnapping  Charlie 
Kos!3,  The  third,  fourth,  and  fifth  charj»e  cons])iracies,  witli  overt  acts.  On  the 
trial,  the  jury  acfjuitted  on  the  first  and  second  counts,  and  convicted  on  all  the 
others.  The  penalty  for  kidna])])in<j;  is  seven  years,  while  for  consjiiracy  it  is 
only  two  years.  The  court  siMitenced  tin-  defendant  to  seven  years'  imprisonment. 
In  sentencing,  the  judge  said  (.fudgi'  Klcock)  that  tiie  overt  acts  were  pleaded  in 
pro[)er  form,  averring  the  specific  charge  of  llie  misdemeanor  of  kidnapping,  and 
as  the  jurj'  could  have  found  the  defendant  guilty  of  the  conspiracy  and  not 
guilty  of  the  overt  act  charge<l  in  tin-  same  count,  hut  had  f"ound  .-i  general  verdict 
of  guilty,  tlierefore  tlie  court  was  justified  in  sentencing  for  kidnapping,  and  did 
so  sentence." 
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(651)  Conspiracy  to  procure  the  elopement  of  a  minor  daughter  from 
her  father.  First  county  charging  the  conspiracy  with  an 
overt  act,  averring  that,  in  furtherance  of  the  conspiracy,  the 
defendants  aided  the  said  minor  to  elopc.{c) 

That  at  the  time  of  the  commission  of  the  several  grievances 
hereinafter  mentioned,  and  for  a  long  time  before,  at  said  county, 

(c)  Com.  V.  MifHin,  5  AV.  &  S.  4G1  ;  Wh.  Cr.  L.  8th  ed.  §§  1348,  1359, 
1361.     This  indictment  was  sustained  on  error  by  the  supreme  court. 

The  following  reasons  for  a  new  trial  and  in  arrest  of  judgment  were 
assigned,  which  were  overruled  by  the  court  below,  and  were  assigned  for 
error: — 

1st.  That  the  matters  charged  in  the  bill  of  indictment  are  not  indictable. 

2d.  That  the  matters  charged  were  not  sufficiently  stated  in  the  bill  of  in- 
dictment, inasmuch  as  it  contains  no  specification  of  the  means  or  overt  acts  by 
which  the  purpose  was  to  be  effected. 

3d.  The  purpose  to  be  effected,  as  laid  in  the  bill,  was  neither  criminal  nor 
unlawful. 

4th.  That  the  object  of  the  conspiracy,  as  charged,  was  not  criminal. 

5th.  That  the  conspiracy  is  alleged  to  have  been  by  the  defendants  and  others 
to  the  jury  unknown,  and  the  overt  acts  to  have  been  by  the  defendants  alone, 
in  pursuance  of  a  different  conspiracy,  to  wit,  of  a  conspiracy  by  the  said  defend- 
ants alone,  without  others  to  the  jury  miknown. 

Gibson,  C.  J.,  after  examining  the  character  of  the  offence,  said:  "In  Rex  v. 
Pywell  (I  Stark.  Hep.  402),  a  confederacj'  to  cheat  in  the  sale  of  a  horse  was 
held  to  be  innocent;  and  in  State  v.  Dickey  (4  Halst.  293),  it  was  held  that  a 
civil  injury,  which  is  not  indictable  when  committed  by  an  individual,  does  not 
contract  the  (juality  of  guilt  by  being  the  act  of  a  confederacy.  But  the  contrary 
was  held  in  the  State  v.  Buchanan  (5  Har.  &  J.  317)  ;  and  in  the  King  v.  Stratton 
(1  Camjib.  549),  a  confederacy  to  deprive  the  secretary  of  a  ti-iding  company 
of  his  office  was  held  not  to  be  indictable  only  because  the  company  was  illegal. 
These  discrepancies  show  the  want  of  test  for  doubtful  cases  ;  but  these  are  cases 
of  such  transcendental  wrong  and  outrage  as  leave  no  doubt  of  their  character ; 
and  a  confederacy  to  steal  a'daughter  is  not  the  least  of  them.  It  is  a  denial  or 
contempt  of  the  father's  right  to  counsel  and  advise  ;  and  it  is  only  less  atrocious 
than  the  conspiracy  in  the  King  v.  Grey  (3  St.  Tr.  519),  and  that  in  the  King  v. 
Delavel  (3  Burr.  1473),  to  ruin  a  virgin  by  enticing  her  to  desert  her  father's 
protection  and  live  in  a  state  of  concubinage.  A  marriage  at  twelve,  Avhich  is 
valid  for  the  sake  of  the  issue,  would  be  scarce  less  brutal  or  offensive  to  the 
feelings  of  the  family  ;  and  why,  but  to  protect  the  feelings  of  relatives,  was 
a  combination  to  take  up  dead  bodies  for  scientific  purposes,  which  is  not  essen- 
tially immoral,  held  to  be  indictable  in  Ilex  v.  Lynn,  2  T.  R.  723  ?  But  if 
it  would  be  indictable  to  procure  the  elopement  of  a  girl  who  had  just  attained 
the  age  of  consent,  at  Avhat  other  age  witliin  the  period  of  infancy  would  such 
an  act  be  innocent  ?  and  how  would  the  law  discriminate '?  It  is  true  that  Mr. 
Justice  BuUer  was  of  opinion,  in  Rex  v.  Fowler  (2  East's  P.  C.  c.  11,  s.  11), 
that  as  the  act  of  marringe  is  lawful  in  itself,  a  combination  to  procure  it  can 
become  criminal  only  by  the  use  of  undue  means  ;  but  the  parties  in  that  case 
were  sid  juris,  and  lie  left  the  (juestion,  What  is  undue  means  V  an  open  one. 
If  the  subject  of  the  present  indictment  is  no  more  than  a  private  wrong,  it 
must  pass  entirely  without  rebuke ;  for  it  would  be  easier  to  iind  a  precedent 
for  a  criminal  corrective  of  it,  than  a  civil  one.     But  even  a  private  injury,  such 
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one  J.  M.  l!f.,  a  daughter'of  T>.  jS".  and  M.  his  wife,  of  said  county, 
was  a  minor  under  the  age  of  twenty-one  years,  and  was 
dwelling  and  residing  in  the  famil3^  of  her  said  father,  and 
under  his  paternal  care,  guardianship,  protection,  instruction, 
control,  authority,  and  employment.  And  the  said  jurors,  on 
their  said  oaths  and  affirmations,  do  further  present,  that  J. 
M.,  late  of  said  county,  3'eoman,  R.  C.  H ,  late  of  said  county, 
physician,  and  D.  H.  C,  late  of  said  county,  yeoman,  being  per- 
sons of  evil  minds  and  dispositions,  together  w^  ith  divers  other 
evil  disposed  persons  to  the  jurors  aforesaid  unknown,  on,  etc., 
at,  etc.,  with  force  and  arms,  etc.,  unlawfully,  wickedly,  falsely, 
maliciously,  and  injuriously  did  conspire,  combine,  confederate, 
and  agree  together  to  cause,  effect,  produce,  and  procure  the 
elopement  and  escape  of  the  said  J.  M.  IST.  from  the  house,  family, 
guardianship,  protect  ion,  control,  care,  authority,  and  employment 
of  her  said  father,  the  said  D.  'N.,  without  the  consent  of  her  said 
father,and  against  his  wnll ;  and  in  pursuance  and  furtherance, and 
according  to  the  said  c()ns[»iracy,  combination,  confederacy,  and 
agreement  between  them,  the  said  J.  M.,  R..  C.  IL,  and  D.  H.  C, 
as  aforesaid  had,  did,  on  the  night  between  the  tenth  and  eleventh 
days  of  June,  in  the  year  aforesaid,  at  said  count}',  entice,  per- 
suade, cause,  procure,  and  assist  the  said  J.  M.  jST.  to  elope, 
escape,  and  depart  from  her  said  father's,  the  said  D.  N.'s  house, 
family,  care,  guardianship,  protection,  authorit}',  control,  and  era- 
plo3nient,  secretly,  covertly,  and  without  his  leave,  consent,  or 
approbation,  and  against  his  will,  the  said  J.  then  and  there  still 

as  hissing  an  actor,  or  impoverishing  u  man,  becomes  a  public  wrong  when  done 
in  concert ;   and  tliis  was  certainly  so. 

"Even  liad  tlie  ])recedents  not  reached  tlie  case  before  us,  there  won  hi  be  no 
reason  wiiy  tiie  law  of  conspiracy  should  stop  short  of  it  now,  considering  the 
smallness  of  the  point  from  which  it  started,  and  the  degree  of  its  subsecjuent 
expansion.  In  Lord  Coke's  day  it  was  limited  to  '  a  consultation  and  agree- 
ment, between  two  or  more,  to  ajjjjcal  or  indict  a  person  lalsely  and  maliciously' 
(3  Inst.  14.S)  ;  since  when  it  has  sj)read  itself  over  the  whole  surface  of  nuschiev- 
ous  cond)ination.  I  am  not  one  of  those  who  fear  that  the  catalogue  of  crinu-s 
will  be  unduly  enlarged  by  its  piogress,  seeing,  as  I  do,  that  it  is  never  invoked 
excc])t  as  a  corrective  of  disorder,  which  would  i-Ise  be  without  one,  and  as  a 
curb  to  the  immoderate  power  to  tlo  mischief  which  is  gained  by  a  cond)ination 
of  the  means.  It  is  true  that  there  is  no  recent  precedent  of  an  indictment 
like  the  present;  but  had  not  the  .3  Hen.  VII.  c.  2,  and  the  ;^9  Kliz.  e.  9,  pro- 
vided a  more  energetic  remedy  for  the  olfence,  common  law  precedents  of  indict- 
ments for  it  would  have  abounded.  liut  were  we  without  even  the  semblance  of 
a  precedent,  we  could  not  hesitate  to  j)ron()unce  the  act  of  which  the  defendants 
have  been  convicted  a  common  law  oil'enoe." 
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being  a  minor  under  tlie  age  of  twenty-one  years  ;  to  the  great 
damage  of  the  said  D.  N.,  and  of  liis  said  minor  daughter,  to 
the  evil  example,  etc.,  and  against,  etc.  {Conclude  as  in  book  1, 
chapter  3.) 

(652)  Second  count.  Consinracy  to  procvre  the  ehpemeyit  of  the  said 
minor  with  the  intent  to  marry  her  to  one  C.  K.,and  overt  act 
charging  the  elopement,  etc. 

That  the  said  J.  M.,  R.  C.  H.,  and  D.  H.  C,  together  with 
divers  persons  to  the  jurors  aforesaid  unknown,  being  persons 
of  evil  minds,  and  dispositions,  afterwards,  to  wit,  on,  etc.,  at, 
etc.,  with  force  and  arms,  etc.,  unlawfully,  wickedly,  deceitfully, 
maliciously,  and  injuriously  did  conspire,  combine,  confederate, 
and  agree  together  to  cause,  induce,  persuade,  and  procure  the 
said  J.  M.  N.,  the  said  J.  then  and  there  being  a  minor  under  the 
age  of  twenty-one  years,  and  dwelling  and  residing  in  the  house 
and  family  of  her  father,  D.  IST.,  and  under  his  paternal  care, 
guardianship,  protection,  control,  and  authorit}',  to  escape,  elope, 
iind  depart  from  her  said  father's  house,  family,  care,  guardian- 
ship, protection,  and  control,  without  her  said  father's  consent, 
and  against  his  will,  with  the  view,  purpose,  and  intent  that  she 
the  said  J.  M.  N.  might  be  joined  in  marriage  with  one  C.  K., 
without  the  consent  and  approbation  and  against  the  wish  and 
will  of  the  said  D.  N.,and  in  violation  of  his  lawful  and  parental 
rights  and  authority.  And  the  jurors  aforesaid,  on  their  oaths 
and  affirmations  aforesaid,  do  further  present,  that  the  said  J.  M., 
R.  C.  H.,  and  D.  H.  C,  with  the  said  other  persons  unknown,  in 
pursuance  and  furtherance  of,  and  according  to  the  said  con- 
spiracy, combination,  confederacy,  and  agreement,  between  the 
said  J.  R.,  and  D.,  as  aforesaid  had,  did,  on  the  night  between  the 
tenth  and  eleventh  days  of  June,  in  tlie  year  aforesaid,  and 
about  the  hour  of  one  o'clock,  at  Shij;>pensburg,  in  said  county, 
and  within  the  jurisdiction  of  this  court,  wickedly,  falsely,  ma- 
liciously, unlawfully,  and  injuriously  entice,  persuade,  cause, 
procure,  aid,  and  assist  the  said  J.  M.  N.  to  elope,  escape,  and 
depart  from  her  said  father's  house,  family,  care,  guardianship, 
protection,  control,  and  authority,  in  the  company  and  along  with 
the  said  C.  K.,  and  secretly  and  without  the  knowledge,  appro- 
bation, and  consent,  and  against  the  will  of  the  said  D.  N.,  with 
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the  view,  purpose,  and  intent  that  she  the  said  J.  M.  N.  shoukl 
be  joined  in  marriage  with  the  said  C.  K.,  without  the  consent 
and  ao-ainst  the  will  of  her  said  father ;  and  with  the  same 
intent  and  purpose,  and  in  furthei'ance  and  according  to  the  said 
conspiracy,  combination,  confederacy,  and  agreement,  the  said 
J.  M.,  R.  0.  H.,  and  D.  H.  C,  and  other  persons  unknown,  then 
and  there  did  aid,  assist,  abet,  and  cooperate  with  the  said  J.  M. 
N.  and  C.  K.,  secretly  and  covertly  to  carry  away  and  remove  a 
large  quantity  of  clothing,  goods,  and  chattels  of  the  said  D., 
and  to  place  the  said  J.  M.  iN".  and  the  said  goods,  chattels,  and 
clothing  within  and  upon  a  certain  railroad  car  then  and  there 
passing,  so  that  the  said  J.  might  be  swiftly  and  secretly  con- 
veyed and  carried  away  and  transported  beyond  the  pursuit  and 
protection  of  her  said  father,  with  the  intent,  view,  and  purpose 
aforesaid  ;  to  the  great  damage  of  the  said  D.  N.,  to  the  evil  ex- 
ample, etc.,  and  against,  etc.      {Conclude  as  in  book  1,  diopter  3.) 

(653)  Conspiracy  to  inveigle  a  daughter  from  the  custody  of  her  par- 
ents^ for  the  jmrpose  of  marrying  her  {in  substance). {d) 

That  C.  S.  was  an  infant  of  thirteen  years  of  age  (her  father 
P.  S.  being  dead,  and  S.  her  mother  married  to  C.  G.)  and  under 
the  guardianship  of  M,  S.  and  A.  S.,  both  as  to  person  and  estate, 
and  that  the  same  C  was  entitled  to  a  large  property  under  her 
father's  will,  to  wit,  one  thousand  pounds,  and  resided  with  the 
said  G.  and  S.,  with  the  consent  of  her  said  guardians,  and  that 
the  said  M.  H.  et  al.,  well  knowing  the  premises,  on,  etc.,  did 
conspire  togetiier  to  deprive  the  said  G.  and  S.  of  the  service  of 
the  said  C.  S.  and  to  seduce  her  from  their  house,  and  to  inveigle 
her  into  a  marriage  with  the  said  M.  H.,  and  under  divers  false 
pretences  did  seduce  and  inveigle  the  said  C.  S.,  for  the  purposes 
aforesaid,  against  the  will  of  said  G.  and  S.  and  of  the  said  M. 
and  A.,  and  in  pursuance  of  the  said  conspiracy  did  supply  the 
said  C.  S.  with  wine  and  other  strong  liquors,  and  she  tiio  said 
C.  S.  being  intoxicated,  did  procure  the  ceremony  of  marriage  to 

(<^/)  Rcsp.  u.  Hevice,  2  Yeatcs,  114.  This  is  the  mere  skeleton  of  the  indict- 
ment cinploved  in  tliis  ease.  I  have  been  unabh^  to  discover  the  record.  See 
AVli.  Cr.  L.'nthed.  §§  i:{(i4,  1404.  Jn  Com.  v  Westcrvelt,  Pliila.,  IKTrj  (the 
Cliailie  Koss  ease)  an  indictment  for  ab(hiction  eontaining  eounts  lor  conspiracy 
to  abiluet  was  sustained,     .'iupi-a,  '203a. 
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be  recited  between  the  said  M.  11.  and  C.  S.,to  theorreat  damage 
and  disgrace  of  the  said  C.  S.,  to  the  evil  example,  etc.,  and 
against,  etc.     {Conclude  as  in  hook  1,  chapter  3.) 

(653«)  Conspiring  to  bring  about  a  sham  marriage. 

The  jurors  of  the  grand  jury  of,  etc.,  and  for,  etc.,  legally  con- 
voked, inii)anGllc(l,  tried,  sworn,  and  charged  in  the  name  and 
by  the  authority  of,  etc.,  upon  their  oaths  do  aver,  find,  and 
present,  that  C.  S.  and  C.  A.,  at,  etc.,  in,  etc.,  with  force  and 
arms,  unlawfully,  wickedly,  deceitfully,  maliciously,  and  inju- 
riously did  conspire,  combine,  confederate,  and  agree  together, 
to  cause,  induce,  persuade,  and  procure  one  M.  E.  E.  S.,  com- 
monly known  as  E.  or  L.  S.,  she  the  said,  etc.,  then  and  there 
being  a  minor  under  the  age  of  twenty-one  years,  to  wit,  nine- 
teen years  old,  to  go  with  them,  the  said  C.  S.  and  C.  A.,  with 
the  view,  purpose,  and  intention  of  bringing  about  a  sham  mar- 
riage or  pretended  marriage  between  her,  the  said  L.  S.,  and 
him,  the  said  C.  S.,  and  thus  bring  about  the  seduction  of  her, 
the  said  L.  S.,  in  violation  of  law. 

And  the  jurors  aforesaid,  on  their  oaths  and  bj'  the  authority 
aforesaid,  do  further  find  and  present,  that  the  said  C.  S.  and 
C.  A.,  in  pursuance  and  in  furtherance  of  and  according  to  the 
said  conspiracy  and  agreement  between  them,  the  said  C.  S.  and 
C.  A.,  as  aforesaid  had,  did,  on  or  about  the  time  and  place  afore- 
said, wickedly,  falsely,  maliciously,  unlawfully,  and  injuriously 
entice,  persuade,  cause,  and  procure  her,  the  said  L.  S.,  to  go 
in  the  company  and  along  with  them,  the  said  C.  S.  and  C.  A., 
with  the  view  of  causing  her  said  sham  or  pretended  marriage, 
and  her  said  seduction  with  and  by  him,  the  said  C.  S.,  as  afore- 
said ;  and  in  furtherance  of  and  according  to  the  said  con- 
spiracy, combination,  confederacy,  and  agreement,  the  said  C 
S.  and  C.  A.  then  and  there  did  aid,  assist,  and  carry  away  the 
said  L.  S  ,  in  a  certain  buggy  then  and  there  procured  by  said 
C.  S.  and  C.  A.  therefor,  to  a  certain  woods  or  piece  of  timber 
known  by  the  name  of  the  "  ISTorth  Fork  Timber,"  near  by  a 
place  commonly  known  therein  as  the  "  Devil's  Den,"  and  while 
then  and  there  as  aforesaid,  he,  the  said  C.  A.,  wilfully  and 
falsely  assuming  to  be  an  officer  who  is  and  was  lawfully  autho- 
rized to  perform  the  marriage  ceremony  and  join  in  wedlock 
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persons  who  wish  to  become  married,  to  wit,  a  justice  of  the 
peace  of  said  county,  then  and  there,  in  furtherance  of  said 
unlawful  conspiracy  and  agreement,  performed  a  pretended 
marriage  ceremony  or  service  for  her,  the  said  L.  S.,  and  him, 
the  said  C.  S.,  and  did  then  and  there,  in  furtherance  of  such 
unlawful  conspiracy  and  agreement,  unlawfully  pronounce  her, 
the  said  L.  S.,  and  him,  the  said  C.  S.,  lawful  man  and  wife  ; 
that  then  and  there  she,  the  said  L.  S.,  believing  that  she  was 
such  lawful  wife,  allowed  him  the  said  C.  S.  to  then  and  there 
have  carnal  connection  of  and  with  her,  the  said  L.  S.,  to  the 
great  injury  of  her,  the  said  L.  S.,  and  to  the  evil  example  of 
others,  and  contrary,  etc.(e)     {Conclude  as  in  book  1,  chapter  3.) 

(6536)  Conspiracy  to  concoct  fraudulent  marriage. 

The  jurors  for  the  commonwealth,  etc.,  on  their  oaths  present, 
that  E.  R.  B.,  M.  M.  W.,  L.  D.,  H.  M.  J.,  and  M.  S.  M.,  all  of 
said  B.,  on,  etc.,  at,  etc.,  with  wicked  intent  to  cause  it  falsely 
to  appear  of  record  that  one  R.  D.  R.  was  lawfully  married  to 
said  Maud  (M.  M.  W.),  with  intent  to  injure  said  R.  thereby, 
and  to  prevent  said  R.  (he,  the  said  R.,  then  and  ever  since 
being  an  unmarried  man)  from  contracting  any  marriage  ex- 
cept with  said  Maud,  and  with  intent  to  cheat  and  defraud, 
unlawfully  and  wickedly  did  combine,  conspire,  confederate, 
and  agree  together  that  said  M.  should  then  and  there  apply 
in  person  to  N.  A.  A.,  the  registrar  of  births,  deaths,  and  mar- 
riages, duly  appointed  and  qualified  in  said  city  of  B.,  to  record 
all  facts  concerning  marriages,  and  should  falsely  represent  to 
said  registrar  that  he,  said  M.,  was  said  R.  D.  R.  (said  R.  then 
being  a  citizen  of  B.,  other  than  said  M.),  and  should,  in  the 
office  of  said  registrar  in  said  B.,  give  notice  and  state  that  said 
R.  and  said  Maud  were  both  then  residents  of  said  B.,  and  that 
said  R.  and  Maud  then  intended  shortly  to  be  joined  in  mar- 
riage at  said  B.,  and  should  request  and  obtain  from  said  regis- 
trar the  certificate  of  said  notice  in  such  case  required  by  law 
to  be  given  by  said  registrar;  that  thereafter  at  said  B.,  said  B. 

(e)  In  State  v.  Savage,  48  Iowa,  562,  it  was  lield  tliat  the  above  indietment 
char;j;c(l  a  conspiracy  to  commit  a  crime.  It  was  not  necessary,  it  was  ruled, 
that  such  an  indictment  shouhl  in  terms  charge  that  tlie  woman  was  unmarrii'il 
an(J  of  previously  chaste  character. 
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(he,  the  said  B.,  beinjr  then  and  there  a  justice  of  the  peace  for 
said  county  of  S.,  duly  commissioned  and  qualified)  should 
falsely,  and  before  and  without  any  marrias^e  between  said 
Maud  and  said  R.,  write  a  certain  certificate  and  writing 
under  the  hand  of  and  signed  by  him,  said  Jl,  as  such  justice, 
purporting  to  be  a  copy  of  a  truthful  and  genuine  record  of  a 
marriage,  therein  falsely  to  be  alleged  to  have  been  solemnized 
by  said  B.,  as  such  justice  at  said  B.,  between  said  R.  and  said 
Maud,  pursuant  to  said  notice,  and  said  certificate  to  be  ob- 
tained from  said  registrar  in  manner  and  form  as  aforesaid  ;  and 
that  said  D.  and  J.  should  thereupon  falsely  and  publicly  pre- 
tend to  have  been  present  at  such  marriage  as  witnesses  thereto; 
and  that  said  Maud  should  thereupon,  without  the  knowledge 
of  said  R.,  cause  to  be  delivered  such  copy  of  record  of  marriage 
(signed  by  said  B.  as  aforesaid)  to  said  registrar  at  his  said 
office,  for  record,  as  and  for  a  true  and  genuine  copy  of  a  truthr 
ful  and  genuine  record  of  marriage,  and  that  thereafter  said 
Maud  should  publicly  assume  to  be  the  wife  of  said  R.,  and 
that  the  said  B.,  D.,  J.,  and  M.  should  declare  such  assumption 
to  be  just  and  true  within  their  own  knowledge  ;  and  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
then  and  there,  in  pursuance  of  said  conspiracy  and  agreement, 
said  M.  did  then  and  there  apply  to  said  registrar  and  give  said 
notice,  and  then  and  there  pretend  to  be  said  R.,  and  did  then 
receive  such  certificate  of  said  notice  from  said  registrar;  and 
said  B.  did  thereafter,  to  wit,  on  said  day,  at  said  B.,  as  such 
justice,  write  and  sign  such  false  copy  of  record  as  and  for  a 
true  certificate  and  copy  of  a  truthful  record  of  marriage,  and 
said  D.  and  J.  did  then  and  there  publicly  declare  themselves 
to  have  been  witnesses  of  such  marriage,  and  said  Maud  did 
thereafter  cause  said  writing,  signed  by  said  B.,  to  be  duly  en- 
tered and  recorded  in  the  office  of  said  registrar,  at  said  B. ; 
and  said  Maud  did  thereafter  publicly  say  and  aver  falsely,  that 
she,  said  Maud,  was  the  lawful  wife  of  said  R.,  and  said  B.,  D., 
J.,  and  M.  did  declare  the  same  to  be  true  as  of  their  own 
knowledge. 

Whereas,  in  truth  and  in  fact,  said  M.  then  and  there  was 
not  R.  D.  R.,  but  said  R.  was  a  man  other  than  said  M. ;  and 
said  R.  did  not  then  and  there,  nor  did  he  at  any  time,  intend 

215 


(654)  OFFENCES    AGAINST    SOCIETY. 

to  be  joined  in  marriage  with  said  Maud  ;  nor  did  said  R.  desire 
said  notice  to  be  given  fo  said  registrar  by  said  M.,  or  by  any 
other  person,  or  by  himself,  said  R. ;  nor  did  he,  said  R.,  at  any 
time  before  said  notice  was  given  as  aforesaid,  know  that  the 
same  was  to  be  given  ;  and  whereas,  in  truth  and  fact,  said  R. 
was  never  joined  in  marriage  by  said  B.  to  said  Maud,  nor  was 
he,  said  R.  ever  married  to  any  person  whomsoever,  nor  was 
there  any  truthful  record  of  any  marriage  between  said  Maud 
and  said  R.,  all  of  which  said  B.,  D.,  W.,  J.,  and  M.,  at  the 
time  they  so  combined,  confederated,  and  agreed  together  as 
aforesaid,  and  at  the  time  they  committed  the  acts  hereinbefore 
set  forth,  then  and  there  all  well  knew.  And  so  the  jurors 
aforesaid,  upon  their  oaths  aforesaid,  do  say,  that  said  B.,  M., 
J.,  D.,  and  W.,  at  said  B.,  on  said,  etc.,  did  unlawfully  combine, 
conspire,  confederate,  and  agree  together,  by  the  means  and  in 
the  form  aforesaid,  to  cause  said  R.  falsely  to  appear  of  record 
to  be  married  to  said  Maud,  against  the  law,  peace,  etc.  (/) 
{Conclude  as  in  hook  1,  chapter  3.) 

(654)  For  a  conspiracy  to  procure  the  defilement  of  a  female.{g) 

That  Mary  Ann  Mears,  late  of  B.,  in  the  county  of  S.,  single 
woman,  and  Amelia  Chalk,  late  of  the  same  place,  laborer,  on 
the  first  day  of  June,  in  the  year  of  our  Lord  with  force  and 
arms,  at  B.  aforesaid,  in  the  county  aforesaid,  did  between  them- 
selves conspire,  combine,  confederate,  and  agree  together  wick- 
edly, knowingly,  and  designedly  to  procure,  by  false  pretences, 
false  representations,  and  other  fraudulent  means,  one  Johanna 
Carroll,  then  being  a  poor  child  under  the  age  of  twenty-one 
years,  to  wit,  of  the  age  of  fifteen  years,  to  have  illicit  carnal 
connection  with  a  man,  to  wit,  a  certain  man  whose  name  is  to 
the  jurors  aforesaid  unknown;  against  the  peace,  etc. 

(/)   Sustained  in  Com.  i'.  Waterman,  122  Mass.  43. 

\(j)  This  count  was  lu'hl  to  sulHcicntly  oliarge  an  indictable  offence  at  common 
law,  in  It.  V.  Mears,  1  T.  &  M.,  C.  C.  414  ;  2  Denison,  C.  C.  79  ;  4  Co.\,  C.  C. 
423  ;   1  Eng.  Law  &  Eq.  Kep.  581  ;   Wh.  Cr.  L.  8th  ed.  §§  13G1,  13G3. 
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(655)  For  a  conspiracy  to  incite  J.  N.  to  lay  irayers,  etc.  ;  overt  act^ 
actually  cheating. {h) 

That.  R.  S.,  late  of,  etc.,  yeoman,  together  with  a  certain  other 
person  to  the  inquest  aforesaid  unknown,  being  persons  of  evil 
name  and  fame,  and  not  caring  to  get  their  livelihood  by  honest 
labor,  but  by  fraud  and  covin  maintaining  their  idle  and  disor- 
derly course  of  life  (averring  year  and  day,  place  and  jurisdic- 
tion), unlawfully  and  wickedly  did  combine  and  conspire  and 
agree  together  to  cheat  and  defraud  the  liege  citizens  of.this  com- 
monwealth,and  particularly  a  certain  J.  N.,  of  their  money,  goods, 
and  chattels,  b}'  art,  fraud,  practice,  and  deceit,  and  then  and 
there  unlawfully  and  wickedly  did  combine,  conspire,  and  agree 
together,  that  he  the  said  E..  S.  should  provoke  and  incite  the 
said  liege  citizens  of  this  commonwealth,  but  particularly  the 
said  J.  N.  aforesaid,  to  bet  and  lay  wagers  with  the  said  un- 
known person,  with  an  intent,  in  the  said  betting  and  wager- 
ing, to  deceive  and  impose  on  and  cheat  the  said  liege  citizens 
of  this  commonwealth,  and  particularly  the  said  J.  N  ,  and  them 
the  said  liege  citizens  of  this  commonwealth,  and  particularly  J. 
!Nr.  aforesaid,  of  money,  goods,  and  chattels,  by  false  tricks  and 
deceit  in  and  about  the  betting  and  wagering  aforesaid,  deceive 
and  defraud,  to  the  great  damage  of  the  said  liege  citizens  of 
this  commonwealth,  and  particularly  to  the  said  J.  IST.,  to  the  evil 
example,  etc.,  and  against,  etc. 

And  that  the  said  R.  S.,  together  with  the  said  other  person  to 
the  inquest  aforesaid  unknown,  in  pursuance  of  such  their  conspi- 
racy aforesaid,  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
at  the  city  aforesaid,  and  within  the  jurisdiction  aforesaid,  did 
wickedly  and  fraudulently  provoke  and  incite  the  said  J.  N.  to 
lay  wagers  with  the  unknown  person  aforesaid,  and  that  the  said 
R.  S.,  together  with  the  person  to  the  inquest  aforesaid  unknown 
as  aforesaid,  by  betting  and  laying  wagers  with  the  said  J.  N., 
then  and  there  did  get  into  their  possession,  unlawfullj^  and 
wickedly,  the  sum  of  fifteen  shillings,  lawful  money  of  Pennsyl- 
vania, of  the  goods  and  chattels  of  the  said  J.  IS^.,  and  him  the 
said  J.  ISr.  of  the  said  sum  of  fifteen  shillings  aforesaid,  lawful 

[h]  Drawn  by  Mr.  Bradford  when  attorney-general  of  Pennsylvania. 
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money  as  aforesaid,  by  false  acts  and  tricks  then  and  there  did 
deceive  and  defraud  and  cheat. 

And  so  the  inquest  aforesaid,  on  their  oaths  and  affirmations 
aforesaid,  do  say,  that  the  said  R.  8.,  together  with  the  said  other 
person  to  the  inquest  aforesaid  unknown,  according  to  the  con- 
spirac}',  combination,  and  agreement  aforesaid,  the  aforesaid  J. 
iN".  of  the  sum  of  fifteen  shillings,  lawful  money  aforesaid,  in 
manner  and  form  aforesaid  fraudulently  and  wnckedly  did  de- 
ceive, cheat,  and  defraud,  contrary,  etc.,  to  the  great  damage,  etc., 
and  against,  etc.     {Conclude  as  in  hook  1,  chapter  3.) 

(656)  Conspiracy  at  common  law,  among  vmrkmen,  to  raise  their 
loages  and  lessen  the  time  of  labor.{i) 

That  A.  B.,  etc.  {setting  out  their  names  and  additions),  on, 
etc.,  at,  etc.,  being  workmen  and  journeymen  in  the  art,  inys- 

(0   Starkie's  C.  P.  471.      See  Wh.  Cr.  L.  8th  cd.  §  13G6. 

The  particularity  required  in  indictments  of  this  class  is  thus  discussed  by 
Shaw,  C.  J.,  in  Com.  v.  Hunt,  4  Mete.  12.5. 

"  The  first  count,"  he  said,  "  set  forth  that  the  defendants,  with  divers  others 
unknown,  on  the  day  and  at  the  place  named,  being  workmen  and  journeymen 
in  tlie  art  and  occupation  of  bootmakers,  unlawfully,  perniciously,  and  (h'ceitfuUy 
designing  and  intending  to  continue,  keep  up,  form,  and  unite  themselves  into 
an  unlawfid  club,  society,  and  combination,  and  make  unlawful  by-laws,  rules, 
and  orders  among  themselves,  and  thereby  govern  themselves  and  other  work- 
men in  the  said  art,  and  unlawfully  and  unjustly  to  extort  great  sums  of  money 
by  means  thereof,  did  uidawfuUy  assemble  and  meet  together,  and  being  so  as- 
sembled, did  unjustly  and  corruptly  conspire,  combine,  confederate,  anil  agree 
together,  that  none  of  them  should  thereafter,  and  that  none  of  them  would  work 
for  any  nuister  or  person  whatsoever  in  said  art,  mystery,  and  occupation,  who 
should  employ  any  workman  or  journeymen  or  other  person  in  the  said  art  who 
was  not  a  member  of  said  club,  society,  or  combination,  at'ter  notice  given  to 
him  to  discharge  such  workman  from  the  employ  of  such  master ;  to  the  great 
damage  and  oppression,  etc. 

"  Now  it  is  to  be  considered  that  the  preamble  and  introductory  matter  in  the 
indictment — such  as  unlawfully  and  deceitfully  designing  and  intending  unjustly 
to  e.xtort  great  sums,  etc. — is  mere  recital,  and  not  traversable,  and  theri'fore 
cannot  aid  an  imperfect  averment  of  the  facts  constituting  the  description  of  the 
offence.  The  same  may  be  said  of  the  concluding  matter  which  follows  the 
averment,  as  to  the  great  damage  and  oppression,  not  only  of  tiieir  said  masters 
emj)loying  them  in  the  said  art  and  occupation,  but  also  of  divers  other  workmen 
in  the  same  art,  mystery,  and  occupation,  to  the  evil  example,  etc.  If  the  facts 
averred  constitute  the  crime,  they  are  properly  stated  as  tiie  legal  inferences  to 
be  drawn  from  them.  If  they  <lo  not  constitute  the  charge  of  such  an  oH'ence, 
they  cannot  be  aided  by  these  alleged  conseiiuenccs. 

"  Stripped  then  of  these  introductory  recitals  and  alleged  injurious  conse- 
quences, and  of  the  ([ualifying  epithets  attacheil  to  tin;  facts,  the  averment  is 
this,  tiiat  the  defendants  and  others  formed  thiMUsclves  into  a  society,  an<l  agreed 
not  to  work  for  any  ]»erson  who  should  employ  any  journeyman  or  other  [)erson 
not  a  member  of  such  society,  after  notice  given  him  to  discharge  such  workman. 
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tery,  and  manual  occupation  of  a  wlieelwriglit,  and  not  bei)i£j 
content  to  work  and  labor  in  that  art  and  mystery  by  the  usual 

"  TIu' niaiiifcst,  intent  of  tlie  a'^sociation  is  to  induct-  all  tliosf  cn^ja/icd  in  the 
same  occnjiation  to  become  members  of  it.  Such  a  purpose  is  not  unlawful.  It 
would  <rive  tliem  a  power  which  mij,dit  be  exerted  for  useful  and  honorabh; 
purposes,  or  for  dani;erous  and  pernicious  ones.  If  the  latter  were  the  real  and 
actual  object,  and  susceptible  of  ])roof,  it  should  have  been  specially  charired. 
Such  an  association  nu<fht  be  used  to  aiford  each  other  assistance  in  times  of 
poverty,  sickness,  and  distress;  or  to  raise  their  intellectual,  moral,  and  social 
condition  ;  or  to  make  improvement  in  their  art ;  or  for  other  ])ur[)Oses  ;  or  the 
association  mij;ht  be  desifiiied  for  the  pur])oses  of  oppression  and  injustice.  But 
in  order  to  charge  all  those  who  become  members  of  an  asssociation  with  the 
yuilt  of  a  criminal  conspiracy,  it  must  be  averred  and  proved  that  the  actual,  if 
not  the  avowed  object  of  the  association,  was  criminal.  An  association  may  be 
formed,  the  declared  objects  of  which  are  innocent  and  laiulable,  and  yet  they 
may  have  secret  articles,  or  an  agreement  comnmnicated  onlj'  to  the  members,  by 
which  they  are  banded  together  for  j)urposes  injurious  to  the  peace  of  society  or 
the  rights  of  its  memlx^-s.  Such  woulil  undoubtedly  be  a  criminal  conspiracy  on 
proof  of  the  fact,  however  meritorious  and  praiseworthy  the  declared  objects 
might  be.  The  law  is  not  to  be  hoodwinked  by  colorable  pretences.  It  looks  at 
truth  and  reality,  through  whatever  disguise  it  may  assume.  But  to  make  such 
an  association,  ostensibly  innocent,  the  subject  of  prosecution  as  a  criminal  con- 
spiracy, the  secret  agreement  which  makes  it  so  is  to  be  averred  and  proved  as 
the  gist  of  the  offence.  But  when  an  association  is  form(^d  for  purposes  actually 
innocent,  and  afterwards  its  powers  are  abused  by  those  who  have  the  control 
and  management  of  it,  to  ])urposes  of  oppression  and  injustice,  it  will  be  criminal 
in  those  who  thus  misuse  it,  or  give  consent  thereto,  but  not  in  the  otlicr  mem- 
bers of  the  association.  In  this  case  no  such  seci'et  agreement  varying  the  objects 
of  the  association  from  those  avowed,  is  set  forth  in  this  count  of  the  indictment. 

"  Nor  can  we  perceive  that  the  objects  of  this  association,  whatever  they  may 
have  been,  were  to  be  attained  by  criminal  means.  The  means  which  the}'  pro- 
pose to  employ,  as  averred  in  this  count,  and  which,  as  we  are  now  to  presume, 
were  established  by  the  proof,  were,  that  they  would  not  work  for  a  person, 
wlio,  after  due  notice,  sliould  employ  a  journeyman  not  a  member  of  their  so- 
ciety. Supposing  the  object  of  the  association  to  be  huidable  and  lawful,  or  at 
least  not  unlawful,  are  these  means  criminal  ?  The  case  supposes  that  these 
persons  are  not  bound  by  contract,  but  free  to  work  for  whom  they  please,  or 
not  to  work  if  they  so  prefer.  In  this  state  of  things,  we  cannot  perceive  that 
it  is  criminal  for  men  to  agree  together  to  exercise  their  own  acknowledged 
rights,  in  such  a  manner  as  best  to  subserve  their  own  interests.  One  way  to 
test  this  is,  to  consider  the  effect  of  such  an  agreement,  where  the  object  of 
the  association  is  acknowledged  on  all  hands  to  be  a  laudable  one.  Suppose  a 
class  of  workmen,  impressed  with  the  manifold  evils  of  intemperance,  should 
agree  with  each,  other  not  to  work  in  a  sliop  in  which  ardent  spirit  was  furnislied, 
or  not  to  work  in  a  shop  with  any  one  wlio  used  it,  or  not  to  work  for  an  em- 
ployer who  should,  af'ter  notice,  employ  a  journeyman  who  habitually  used  it. 
The  consequences  might  be  the  same.  A  workman  who  shouhl  still  persist  in 
the  use  of  ardent  spirit  would  find  it  more  difiicult  to  get  employment  ;  a  master 
employing  such  an  one  might,  at  times,  experience  inconvenience  in  his  work, 
in  losing  the  services  of  a  skilful  but  intemperate  workman.  Still  it  seems  to 
us,  that  as  the  object  would  be  lawful,  and  the  means  not  unlawful,  such  an 
agreement  could  not  be  called  a  criminal  conspiracy. 

"From  this  count  in  the  indictment,  we  do  not  understand  that  tlie  agreement 
was,  that  the  defendants  would  refuse  to  work  for  an  employer  to  whom  they 
were  bound  by  contract  for  a  certain  time,  in  violation  of  that  contract ;   nor  that 
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number  of  hours  in  each  day,  and  at  the  usual  rates  and  prices 
for  wliich  they  and  other  workmen  and  journeymen  were  wont 

they  Avould  insist  that  an  eniplo^ycr  should  discharge  a  workman  ensaged  by  con- 
tract tor  a  certain  time,  in  viohttion  of  sucli  contract.  It  is  perfectly  consistent 
with  everything  stated  in  tt-.is  count,  tliat  the  etl'ect  of  the  agreement  was,  that 
when  they  were  free  to  act,  they  wouhl  not  engage  witli  an  employer,  or  con- 
tinue in  his  employment  if  such  employer,  when  free  to  act,  should  engage  with 
a  worknum,  or  continue  a  workman  in  his  employment,  not  a  member  of  the  asso- 
ciation. If  a  large  number  of  men,  engaged  for  a  certain  time,  sliould  combine 
together  to  violate  then-  contract,  and  (jnit  their  employment  together,  it  would 
present  a  very  dilferent  question.  Suppose  a  farmer  tMuploying  a  large  number 
of  men  engaged  for  the  year  at  a  fair  monthly  wages,  and  suppose  that  just  at 
the  moment  that  his  crop  were  ready  to  harvest  they  should  all  combine  to  quit 
his  service  unless  he  would  advance  their  wages,  at  a  time  when  other  laborers 
could  not  be  obtained  ;  it  would  surely  be  a  conspiracy  to  do  an  unlawful  act, 
though  of  such  a  character  that,  if  done  by  an  individual,  it  would  lay  the  founda- 
tion of  a  civil  action  only,  and  not  of  a  criminal  prosecution.  It  would  be  a  case 
very  ditTerent  from  that  stated  in  this  count. 

"The  second  count,  omitting  the  recital  of  unlawful  intent  and  evil  dispositions, 
and  omitting  the  direct  averment  of  an  unlawful  club  or  society,  alleges  that  the 
defendants,  with  others  unknown,  did  assemble,  conspire,  confederate,  and  agree 
together  not  to  work  for  any  master  or  person  who  should  employ  any  Avorkman 
not  being  a  member  of  a  certain  club,  society,  or  combination,  called  the  Boston 
Journeymen  Bootmakers'  Society,  or  who  would  break  any  of  their  by-laws,  un- 
less such  workmen  should  pay  to  said  club  such  sum  as  should  be  agreed  upon  as 
a  penalty  for  the  breach  of  such  unlawful  rules,  etc.,  and  that  by  means  of  said 
conspiracy  they  did  compel  one  J.  B.  W.,  a  master  cordwainer,  to  turn  out  of 
his  employ  one  J.  H.,  a  journeyman  bootmaker,  etc.,  in  evil  example,  etc.  So 
far  as  the  averment  of  a  conspiracy  is  concerned,  all  the  remarks  made  in  refer- 
ence to  the  first  count  are  ecpially  applicable  to  this.  It  is  simply  an  averment 
of  an  agreement  amongst  themselves  not  to  work  for  a  person  wlio  should  enqiloy 
any  person  not  a  member  of  a  certain  association.  It  sets  forth  no  illegal  or 
criminal  purpose  to  be  accomplished,  nor  any  illegal  or  criminal  means  to  be 
adopted  for  the  accomj)lishment  of  any  purpose.  It  was  an  agreement,  as  to  the 
manner  in  which  they  would  exercise  an  acknowledged  right  to  contract  with 
others  for  their  labor.  It  does  not  aver  conspiracy,  or  even  an  intimtion  to  raise 
their  wages ;  and  it  appears  b}-  the  bill  of  exceptions,  that  the  case  was  put  ujjon 
the  footing  of  a  conspiracy  to  i-aise  their  wages.  Such  an  agreement,  as  set  forth 
in  this  count,  wouM  be  perfectly  justifiable  under  the  recent  English  statute,  by 
which  this  subject  is  regulated.  St.  6  Geo.  IV.  c.  129.  See  Roscoe's  Crim.  Ev. 
(2d  Am.  ed.),  3G8,  369. 

"As  to  the  latter  ])art  of  this  count,  which  avers  that  by  means  of  said  conspi- 
racy the  (U'fendiints  did  conqjcl  one  W.  to  turn  out  of  his  emph)v  one  J.  II.,  we 
renuirk,  in  the  first  place,  that  as  the  acts  done  in  ])ursuan('e  of  a  conspiracy,  as 
we  have  before  seen,  are  stated  by  way  of  aggravation,  and  not  a  sul)stantive 
charge,  if  no  criminal  or  unlawful  conspiracy  is  stated,  it  cannot  be  aitled  and 
made  good  ]>y  mere  matter  of  aggravation.  If  the  ])rincipal  charge  falls,  the 
aggravation  falls  with  it.      State  i\  Rickey,  4  Halst.  2915. 

"But  further;  if  this  is  to  be  considered  as  a  substantive  charge,  it  would 
depend  altogether  upon  the  force  of  the  word  'comjjcl,'  which  may  be  used  in 
the  sense  of  coercion,  or  duress,  by  force  or  fraud.  It  would  therefore  depend 
upon  the  context  and  the  coimection  with  othcn*  words,  to  d<!termiiu',  the  sense  in 
which  it  was  used  in  the  imlii'tment.  If,  fV)r  instance,  the  indictnu'ut  had  avcrri'd 
a  conspira(ry,  by  the  defendants,  to  (•om])cl  W.  to  turn  II.  out  of  his  employment, 
and  to  accomplish  that  object  by  tin;  ust^  of  force  or  fraiul,  it  would  liavc  been  a 
very  dillerent  case  ;   especially  if  it  might  be  fairly  construed,  as  perhaps  in  that 
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a)i(l  accustomed  to  work,  but  falsely  and  fraudulently  conspiring 
and  combining,  unjustly  and  oppressively  to  increase  and  aug- 

casc  it  m\rr]\t  liiivc  been,  that  W.  was  under  oblirration,  by  contract,  for  an  unex- 
])irc(l  term  of  time,  to  employ  and  ])ay  II.  As  before  remarked,  it  would  have 
been  a  conspiracy  to  do  an  unlawful,  thoujfh  not  a  criminal  act,  to  induce  W.  to 
violate  his  engajxement,  to  the  actual  injury  of  H.  To  mark  the  ditfercsnce  be- 
tween the  case  of  a  journeyman  or  a  servant  and  master,  mutually  bound  by  con- 
tract, and  the  same  parties  when  free  to  engage  anew,  I  should  have  before  cited 
the  case  of  Boston  (Jlass  Co.  v.  Binney,  4  Pick.  4'2.'3.  In  that  case,  it  was  held 
actionable  to  entice  another  person's  hired  servant  tocpiit  his  emj)loyment,  during 
the  time  for  wliich  he  was  engaged  ;  but  not  actionable  to  treat  with  such  hired 
servant,  while  actually  liired  and  employed  by  another,  to  leave  his  service,  and 
engage  in  the  employment  of  the  ])erson  nuiking  the  proposal,  when  the  term  for 
which  he  is  engaged  sliall  expire.  It  acknowledges  the  established  princi]jle,  that 
every  free  man,  whether  skilled  laborer,  mechanic,  farmer,  or  domestic  servant, 
may  work  or  not  work,  or  work  or  refuse  to  woi"k,  with  any  company  or  indi- 
vidual, at  his  own  option,  except  so  far  as  he  is  bound  by  contract.  But  whatever 
might  be  the  force  of  the  word  'compel,'  unexplained  by  its  connection,  it  is 
disarmed  aixl  rendered  harmless  by  the  j)recise  statement  of  the  means  by  which 
such  compulsion  was  to  be  effected.  It  was  the  agreement  not  to  work  foi-  him, 
by  which  they  compelled  W.  to  decline  employing  H.  longer.  On  botli  of  these 
grounds  we  are  of  opinion  that  the  statement  made;  in  the  second  count,  that  the 
unlawful  agreement  was  carried  into  execution,  makes  no  essential  ditierence 
between  this  and  the  first  count. 

"  The  third  count,  reciting  a  wicked  and  unlawful  intent  to  impoverish  one  J. 
H.,  and  hinder  him  from  following  his  trade  as  a  bootmaker,  charges  the  defend- 
ants, with  others  unknown,  with  an  unlawful  conspiracy,  by  wrongful  and  indi- 
rect means,  to  impoverish  saitl  H.,  and  to  dej)rive  and  hinder  him  from  his  said 
art  and  trade  and  getting  his  support  thereby,  and  that,  in  pursuance  of  said 
unlawful  combination,  they  did  unlawfully  and  indirectly  hinder  and  prevent, 
etc.,  and  greatly  impoverish  him. 

"  If  the  fact  of  depriving  J.  H.  of  the  profits  of  his  business,  by  whatever 
means  it  might  be  done,  would  be  unlawful  and  criminal,  a  combination  to  com- 
])ass  that  object  would  be  an  unlawful  conspiracy,  and  it  would  be  unnecessary  to 
state  the  means.  Such  seems  to  have  been  the  view  of  the  court  in  The  King  r. 
Eccles  (3  Dougl.  33  7),  though  the  case  is  so  briefly  reported  that  the  reasons  on 
which  it  rests  are  not  very  obvious.  The  case  seems  to  have  gone  on  the  ground, 
tliat  the  means  were  matter  of  evidence,  and  not  of  averment ;  and  that  after  ver- 
dict, it  was  to  be  presumed  that  the  means  contemplated  and  used  were  such  as 
to  render  the  combination  unlawful,  and  constitute  a  conspiracy. 

"Suppose  a  baker  in  a  small  village  had  the  exclusive  custom  of  his  neighbor- 
hood, and  was  making  large  profits  by  the  sale  of  his  bread.  Supposing  a  num- 
ber of  those  neighbors,  believing  the  price  of  his  bread  too  high,  should  jiropose 
to  him  to  reduce  his  jn-ices,  or  if  he  did  not,  that  they  would  introduce  another 
baker  ;  and  on  his  refiisal,  such  other  baker  should,  under  their  encouragement, 
set  up  a  rival  establishment,  and  sell  his  bread  at  lower  ])rices  ;  the  effect  would 
be  to  diminish  the  profit  of  the  former  baker,  and  to  the  same  extent  to  imjjover- 
ish  him.  And  it  might  be  said  and  pi'ove<l,  that  the  purj)Ose  of  the  associates 
was  to  diminish  his  profits,  and  thus  impoverish  him,  though  the  ultimate  and 
laudable  object  of  the  combination  was  to  reduce  the  cost  of  bread  to  themselves 
and  their  neighbors.  The  same  thing  may  be  said  of  all  competition  in  every 
branch  of  trade  and  industry  ;  imd  yet  it  is  through  that  competition  that  the  best 
interests  of  ti-ade  and  industry  are  promoted.  It  is  scarcely  necessary  to  allude 
to  tlie  familiar  instances  of  opposition  lines  of  conveyance,  rival  hotels,  and  the 
thousand  otlier  instances,  where  each  strives  to  gain  custom  to  himself,  by  inge- 
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ment  the  wao;es  of  themselves  and  other  workmen  and  jonrney- 
nien  in  the  said  art,  and  unjustly  to  exact  and  extort  great  sums 

nious  improvements,  by  increased  industry,  and  all  the  means  by  whieh  he  may 
lessen  the  price  oi"  commodities,  and  thereby  diminish  the  profits  ol"  others. 

"We  think,  therefore,  that  associations  may  be  entered  into,  the  object  of 
■which  is  to  adopt  measures  that  may  have  a  tendency  to  impoverish  another,  that 
is,  to  diminish  his  gains  and  profits,  and  yet  so  far  from  being  criminal  or  unlaw- 
ful, the  object  may  be  highly  meritorious  and  public  spirited.  The  legality  of 
such  an  association  will  therefore  de])end  upon  the  means  to  be  used  for  its  ac- 
complishment. If  it  is  to  be  carried  into  effect  by  fair  or  honorable  and  lawful 
means,  it  is,  to  say  the  least,  innocent ;  if  by  falsehood  or  force,  it  may  be  stamped 
•with  the  character  of  conspiracy.  It  follows  as  a  necessary  consccjuence,  that  if 
criminal  and  indictable,  it  is  so  by  reason  of  the  criminal  means  intended  to  be 
employed  for  its  accom2)lishment ;  as  a  further  legal  consequence,  that  as  the 
criminality  will  dej)end  on  the  means,  those  means  must  be  stated  in  the  indict- 
ment. If  the  same  rule  were  to  prevail  in  criminal,  which  liolds  in  civil  proceed- 
ings— that  a  case  defectively  stated  may  be  aided  by  a  verdict — then  a  court  might 
presume,  after  verdict,  that  the  indictment  was  supported  by  proof  of  criminal  or 
unlawful  means  to  effect  the  object.  But  it  is  an  established  rule  in  criminal 
cases,  that  the  indictment  must  state  a  complete  indictable  offence,  and  cannot  be 
aided  by  the  j)roof  offered  at  the  trial. 

"  The  fourth  count  avers  a  conspiracy  to  impoverish  J.  H.,  without  stating  any 
means  ;  and  the  fifth  alleges  a  conspiracy  to  impoverish  employers,  by  preventing 
and  hindering  them  from  employing  persons  not  members  of  the  Bootmakei's' 
Society  ;  and  these  recjuire  no  renuirks  which  have  not  been  already  made  In  re- 
ference to  the  other  counts. 

"  One  case  was  cited,  which  was  supposed  to  be  much  in  point,  and  which  is 
certainly  deserving  of  great  respect, — People  v.  Fisher,  14  Wend.  9.  But  It  Is 
obvious  that  this  decision  was  founded  on  the  construction  of  the  revised  statutes 
of  New  York,  by  which  this  matter  of  conspiracy  is  now  regulated.  It  was  a  con- 
spiracy by  journeymen  to  raise  their  wages,  and  it  was  decided  to  be  a  violation 
of  the  statutes  making  it  criminal  to  commit  any  act  injurious  to  trade  or  commerce. 
It  has,  therefore,  an  indirect  aj^plicatlon  only  to  tlu'  present  case. 

'•  A  caution  on  this  subject,  suggested  b}'  the  commissioners  for  revising  the 
statutes  of  New  York,  is  entitled  to  great  consideration.  Tliey  are  alluding  to  the 
(question,  whether  the  law  of  conspiracy  should  be  so  extended  as  to  embrace 
every  case  where  two  or  more  unite  in  some  fraudulent  measure  to  Injure  an  Indi- 
vidual, by  means  not  in  themselves  criminal.  '  The  great  difiiculty,'  say  they, 
'  in  enlarging  the  definition  of  this  offence,  consists  in  the  inevitable  result  of  de- 
priving the  courts  of  e(juity  of  the  most  effectual  means  of  detecting  fraud,  by 
compelling  a  discovery  on  oath.  It  is  a  sound  jjrinciple  of  our  institutions,  that 
no  man  shall  be  compelk'd  to  accuse  himself  of"  any  ci'ime  ;  wliich  ought  not  to  be 
violated  in  any  case.  Yet  such  nmst  be  the  result,  or  the  ordinary  jurisdiction  of 
courts  of  equity  must  be  destroyed,  by  declaring  any  private  fraud,  when  con\- 
mltted  by  two,  or  any  concei-t  to  commit  it,  criminal.'  [I  Cow.  (J'io.  In  iS'ew 
Jersey,  in  a  case  which  was  much  considered,  it  was  held  that  an  indictment  will 
not  He  for  a  conspiracy  to  commit  a  civil  Injury.  State  r.  Rickey,  4  Ilalst.  2i)3. 
And  sucii  seemed  to  be  the  opinion  of  Lord  Klienborough,  iuTlie  King  r.  Turner 
(1.^  East,  231),  in  wliich  he  considered  that  the  case  of  Tiie  King  v.  Kccles  (3 
JJougl.  337),  though  In  form  an  Indictnu-nt  for  a  conspiracy  to  prevent  an  Indi- 
vidual from  carrying  on  his  trade,  yet  In  substance  was  an  indictment  for  a  con- 
spiracy in  restraint  of  trade,  affecting  tlu;  public. 

"  it  aj)pears  by  the  bill  of  exceptions,  that  It  was  contended  on  the  part  of  the 
defendants  that  the  indictment  did  not  set  forth  any  agreement  to  do  a  crimiiuil 
act,  oi'  to  d(}  any  lawful  act  by  crimiiud  means,  and  that  tlu'  agreement  therein  set 
forth  did  not  constitute  a  conspiracy  indictable  by  a  law  of  this  state,  and  that  the 
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of  money  for  tlieir  labor  and  hire  in  the  said  art,  mystery,  and 
manual  occupation,  from  their  masters,  whoemploy  them  therein, 
with  force  and  arms,  on  the  same  day  and  year  aforesaid,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  together  with  divers 
other  workmen  and  journeymen  in  the  same  art,  mystery,  and 
manual  occupation  (whose  names  to  the  jurors  aforesaid  are  as 
yet  unknown),  unlawfully  did  assemble  and  meet  together,  and 
80  being  assembled  and  met,  did  then  and  there  unjustly  and  cor- 
rujitly  conspire,  combine,  confederate,  and  agree  among  them- 
selves, that  none  of  the  said  conspirators,  after  the  same 
day  of  would  make  or  do  their  work  at  any  lower  or  lesser 

rate  than  five  shillings  for  the  hewing  of  every  hundred  of  spokes 
for  wheels,  and  eight  shillings  for  making  of  every  pair  of  hinder 
wheels,  for  or  on  account  of  any  master  or  employer  whatsoever 
in  said  art,  mystery,  and  occupation,  and  also  that  none  of  them 
the  said  conspirators  would  work  day  work  or  labor  any  longer 
than  from  the  hour  of  six  in  the  morning  till  the  hour  of  seven 
in  the  evening  in  each  day,  from  thenceforth,  to  the  great  damage 
and  oppression  not  only  of  their  masters  em{)loying  them  in  the 
said  art,  mystery,  and  occupation,  but  also  of  divers  others  of  his 
majesty's  liege  subjects,  and  against,  etc.  {Conclude  as  in  book  1, 
chapter  3.) 

court  was  requested  so  to  instruct  the  jury.  This  the  court  declined  doing,  but 
instructed  the  juiy  that  tlie  indictment  did  describe  a  confederacy  among  the  de- 
fen<hints  to  do  an  unhiwful  act,  and  to  do  the  same  by  unlawful  means — that  the 
society,  organized  and  associated  for  the  purposes  described  in  the  indictment,  was 
an  unlawful  conspiracy  aganist  the  laws  of  this  state,  and  that  if  tlie  jury  believed, 
from  tiie  evidence,  that  the  defendants  or  any  of  them,  had  engaged  in  such  con- 
federacy, tliey  were  bound  to  find  such  of  them  guilty. 

"  In  this  oj)inion  of  the  learned  judge,  this  court,  for  the  reasons  stated,  can- 
not concur.  Whatever  illegal  purpose  can  be  found  in  the  constitution  of  the 
Bootmakers'  Society,  it  not  being  clearly  set  forth  in  the  indictment,  cannot  be 
relied  u])on  to  support  this  conviction.  So  if  any  facts  were  disclosed  at  the  trial, 
which,  if  properly  a^eiTcd,  would  have  given  a  different  character  to  the  indict- 
ment, they  do  not  appear  in  the  bill  of  exceptions,  nor  could  they,  after  verdict, 
aid  the  indictment.  But  looking  solely  at  the  indictment,  disregarding  the 
qualifying  epithets,  recitals,  and  immaterial  allegations,  and  confining  ourselves 
to  facts  so  averred  as  to  be  capable  of  being  traversed  and  put  in  issue,  we  can- 
not perceive  that  it  charges  a  criminal  conspiracy  punisliable  b}'  law.  The  ex- 
ceptions must  therefore  be  sustained,  and  the  judgnu'ut  arrested." 

Some  <lifhculty  will  arise  in  adapting  the  indictment  in  the  text  either  to  the 
above  decision,  or  to  the  present  course  of  judicial  opinions.  Wh.  Cr.  L.  8th 
ed.  §§  13G6  et  seq.      See,  however,  notes  to  ue.xt  form. 
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(657)  Conspiracy  by  workmen^  etc.^  in  the  employ  of  A.  and  B.,  to 
prevent  their  masters  from  retaining  any  person  as  an 
apprentice.ij) 

That  the  defendants,  with  divers  other  evil  disposed  persons 
to  the  jurors  unknown,  on,  etc.,  at,  etc.,  being  journeymen  and 

(_/)  R.  V.  Ferguson,  2  Stark.  N.  P.  C.  489. 

In  the  second  count  it  was  cliarged  that  the  defendants,  together  with  other 
evil  disposed  persons,  afterwards,  to  wit,  on,  etc.,  at,  etc.,  being  such  journeymen 
and  workmen  as  aforesaid,  in  the  employment  of  the  S.  D.  and  R.  F.,  mali- 
ciously intending  to  luirt,  injure,  and  impoverish  their  said  employers,  and  to 
prevent  them  from  retaining  any  other  journeymen  and  workmen,  and  retaining 
and  instructing  apprentices  in  the  said  occupation,  did  conspire,  combine,  con- 
federate, and  agree  to  quit,  leave,  and  turn  out  from  their  said  emjiloyment  at 
one  and  the  same  time  together,  to  the  great  damage,  etc. 

In  a  third  count  it  was  alleged  that  the  defendants,  together  with  the  said 
other  evil  disposed  persons,  afterwards,  to  wit,  on,  etc.,  at,  etc.,  being  such  jour- 
neymen and  workmen  as  aforesaiil,  in  the  employment  of  the  said  S.  1).  and  R. 
F.,  maliciously  intending  to  control,  injure,  terrify,  and  impoverish  their  said  em- 
ployers, and  force  and  compel  them  to  dismiss  from  their  said  employment  di- 
vers j)ersons  then  and  there  retained  by  them  as  journeymen,  workmen,  and  ap- 
prentices therein,  unlawfully  did  conspire,  combine,  confederate,  and  agree  to 
quit,  leave,  and  turn  out  from  their  said  employment,  until  the  said  last  men- 
tioned journeymen,  workmen,  and  apprentices  should  be  dismissed  by  their  said 
masters  and  employers,  to  the  great  damage,  etc. 

It  appeared  that  upon  the  prosecutors  taking  into  their  employment  a  young 
person  of  the  name  of  G.  as  an  apprentice,  the  defendants,  together  with  a  num- 
ber of  journeymen,  declared  to  the  prosecutors  that  they  would  not  stand  it,  and 
alter  consultation  left  their  work,  and  that  (l.'s  agreement  was  given  up  to  him, 
and  he  went  away.  The  rest  of  the  workmen  were  conciliated  for  the;  time,  by 
the  prosecutors  agreeing  to  relinquish  G.  the  apprentice.  Some  time  afterwards 
F.  and  the  other  workmen  again  turned  out,  upon  the  prosecutors  taking  Into 
their  service  another  apprentice  of  the  name  of  JNI.  At  the  time  of  these  turn- 
outs, the  prosecutors  had  in  their  employment  sixteen  journeymen  and  eight  ap- 
prentices, and  it  ai)peared  u])on  the  cross-examination  of  one  of  the  prosecutors 
that  the  objection  wiiich  had  been  made  by  the  defendants  and  their  associates 
did  not  apply  to  tlie  eight  apprentices  which  the  prosecutors  then  liad  in  their 
employment,  but  that  they  objected  to  the  ])rosecutors  taking  a  greater  number 
of  apprentices  than  half  the  number  of  journeymen. 

It  was  objected  on  behalf  of  the  defendants,  upon  this  evidence,  that  It  varied 
from  the  indictment,  which  alleged  generally  a  conspiracy  to  prevent  the  mas- 
ters from  taking  into  their  enqiloymcnt  any  apprentices,  etc.  ;  whereas  It  should 
have  been  alleged  according  to  the  fact,  to  be  a  conspiracy  to  hinder  their  mas- 
ters from  taking  into  tlieir  enq)loynient  any  more  apprentices,  or  a  number  ex- 
ceeding half  the  nund)er  of  journeynuui  ;   but, 

Wood,  B.,  was  of  o[)Inion,  that  the  indictment  was  sufliciently  su])ported  by 
the  evidence,  since  the  ell'ect  was  to  prevent  the  masters  irom  taking  Into  their 
employment  any  person  as  an  aj)prentice,  to  be  taught  and  instructed,  as  alleged 
in  the  indlc^tment. 

The  <h'fendants  were  both  foiMul  guilty. 

Wlien  the  defendants  were  brouglit  before  the  court  of  king's  bench  for  judg- 
ment In  the  ensuing  term,  tiie  objection  was  renewed,  but  tiu-  court  were  of  oj»in- 
ion  that  tlie  indictment  was  suliiciently  proved;  and  it  was  intimated  that  tiie  evi- 
dence applied  to  tlie  third  count  as  well  as  the  first,  since,  in  order  to  support  the 
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workmen  in  tlie  trade,  mystery,  and  manual  occupation  of  en- 
gravers, in  the  employment  of  S.  D.  and  R.  F.,  did  conspire, 
combine,  confederate,  and  agree  together  to  prevent,  liinder,  and 
deter  their  said  masters  and  employers  from  retaining  and  taking 
into  their  employment  any  person  as  an  apprentice,  to  be  taught 
and  instructed  in  the  said  trade  and  occupation,  to  the  great 
damage,  etc.,  to  the  evil  example,  etc.,  and  against,  etc.  {Con- 
clude as  in  book  1,  cha-pter  3.) 

(657a)  Conspiracy  to  compel  the  reinstatement  of  a  discharged 

employe. 

First  count. 

The  jurors  for,  etc.,  upon  their  oath  present,  that  heretofore 
and  at  the  time  of  committing  the  oft'ence  hereinafter  charged, 
a  certain  public  company,  called  the  G.  L.  &  C.  Co.,  carried  on, 
used,  and  exercised  the  trade  and  business  of  manufacturers  and 
vendors  of  gas,  hiring  and  employing  divers  servants,  work- 
men, and  laborers  in  their  said  trade  and  business,  at  wages 
mutually  agreed  upon  between  them  the  G.  L.  &  C.  Co.  and  the 
said  workmen  and  laborers,  and  that  the  said  G.  L.  &  C.  Co.  had 
so  hired  and  employed  one  T.  D.  as  such  servant,  and  had  law- 
fully, and  for  good  and  sufficient  cause  and  reason,  discharged 
the  said  T.  D.  from  the  service  of  the  said  company.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  J.  B.,  G.  R.,  E.  J.,  R.  W.,  S.  W.,  J.  C,  and  the  said  T.  B., 
and  divers  other  persons  whose  names  to  the  jurors  aforesaid 
are  unknown,  well  knowing  the  premises,  and  being  evil  dis- 
posed persons,  and  unlawfully,  wickedly,  and  unjustly  devising,, 
contriving,  and  intending  to  injure,  prejudice,  and  annoy  the 
said  compan}^,  and  to  force  and  to  endeavor  to  force  the  said 
company  to  make  alterations  in  their  mode  of  conducting  and 
carrying  on  the  said  trade  and  business,  on,  etc.,  at,  etc.,  unlaw- 
fully did  conspire,  combine,  confederate,  and  agree  together 
amongst  themselves,  by  divers  unlawful  ways,  contrivances,  and 
stratagems,  and  by  divers  threats  and  menaces,  and  other  un- 

third  count,  it  was  sufficient  to  prove  thiit  tlie  defendants  turned  out  from  tlieir 
employment  with  intent  to  comjiel  tlieir  masters  to  dismiss  any  one  apprentice. 
The  defendants  received  sentence  of  tine  and  imprisonment. 
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lawful  and  wicked  means  and  devices,  to  obtain,  extort,  and 
procure  of  and  from  one  G.  C.  T.,  then  being  the  superintendent 
of  the  B.  works  of  the  said  G.  L.  &  C.  Co.,  and  then  being 
lawfully  authorized  to  appoint  and  discharge  the  servants  and 
workmen  of  the  said  company,  the  promise  of  him,  the  said  G.  C. 
T.,  contrary  to  his  own  free  will,  to  take  back,  and  reinstate  in 
the  service  of  the  said  company,  the  said  T.  D.,  to  the  great 
damage  and  injury  of  the  said  company,  to  the  evil  example  of 
all  others  in  like  case  ofl'ending,  and  against  the  peace,  etc. 
{Conclude  as  in  book  1,  chapter  3.) 

Second  count. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  J.  B.,  G.  R.,  etc.,  and  divers  other  persons, 
whose  names  are  unknown  to  the  jurors  aforesaid,  well  know- 
ijig  the  premises  in  the  first  count  mentioned,  and  being  evil 
disposed  persons,  and  unlawfully,  wickedly,  and  unjustly  devis- 
ing, contriving,  and  intending  to  injure,  prejudice,  and  annoy 
the  said  G.  L.  &  C.  Co.,  and  to  force  and  endeavor  to  force  the 
said  company  to  make  alterations  in  their  mode  of  conducting 
and  carrying  on  their  said  trade  and  business,  afterwards,  to 
wit,  on  the  day  and  in  the  year  aforesaid,  at  tlie  parish  afore- 
said, in  the  county  aforesaid,  and  within  the  jurisdiction  of,  etc., 
unlawfully  did  conspire,  combine,  confederate,  and  agree  to- 
gether amongst  themselves,  by  divers  unlawful  ways,  contri- 
vances, and  stratagems,  and  by  divers  threats  and  menaces,  and 
other  uidawful  and  wicked  means  and  devices,  to  obtain,  pro- 
cure, and  comjiel  the  said  com[)any,  contrary  to  their  own  free 
Avill  and  judgment,  to  reinstate  the  said  T.  D.  in  the  service  of 
tiie  said  company,  to  the  great  injury,  iircjudice,  and  damage  of 
the  said  G.  L.  &  C.  Co.,  to  the  evil  examiile  of  all  others  in  like 
ease  offending,  and  against  the  peace,  etc.  {Conclude  as  in  book 
1.,  chapter  3.) 

Third  count. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 

present,  that  before  and  at  the  time  of  committing  the  offence 

lierc'lnsii'fer   in    thiK  count  nionlioned,  the  siiid  G.  L.  &  C.  Co. 

t-arried  on,  used,  and  ex-erciscd  the  trade  and   business  of  nianu- 
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facturers  and  vendors  of  gas,  and  had  hired  and  employed 
divers,  to  wit,  five  hundred  servants,  workmen,  and  laborers, 
to  assist  them  in  the  said  manufacture,  at  wages  mutually 
agreed  upon  between  the  said  G.  L.  &  C.  Co.  and  the  said  ser- 
vants, workmen,  and  laborers,  under  and  by  virtue  of  certain 
lawful  contracts  made  between  the  said  G.  L.  &  C.  Co.  and  the 
said  servants,  workmen,  and  laborers  in  that  behalf,  and  had 
hired  and  employed  the  said  J.  B.,  G.  R.,  etc.,  and  divers  other 
servants,  workmen,  and  laborers,  under  tlie  said  contracts,  and 
the  said  servants,  workmen,  and  laborers  had  severally,  in  and 
by  the  said  contracts,  agreed  not  to  leave  the  service  of  the  said 
company  without  due  notice  of  their  intention  so  to  do;  and 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent, that  afterwards,  and  whilst  the  said  contracts  were  sub- 
sisting, and  in  full  legal  force  and  effect,  to  wit,  on  the  day  and 
in  the  year  aforesaid,  at,  etc.,  the  said  J.  B.,  G.  R.,  etc.,  and 
divers  other  persons  whose  names  to  the  jurors  aforesaid  are  un- 
known, well  knowing  the  premises,  and  being  evil  disposed 
persons,  and  unlawfully,  wickedly,  and  unjustly  devising,  con- 
triving, and  intending  to  injure,  prejudice,  and  annoy  the  said 
company,  and  to  hinder  and  prevent  the  said  company  from 
carrying  on,  using,  and  exercising  their  said  trade  and  business, 
unlawfully  did  conspire,  combine,  confederate,  and  agree  to- 
gether amongst  themselves,  by  divers  unlawful  ways,  contri- 
vances, and  stratagems,  unlawfully  to  break  the  said  contracts 
respectively,  and  that  they  the  said  J.  B.,  G.  E,.,  etc.,  and  the 
said  other  servants,  workmen,  and  laborers  should  depart  from 
their  said  hiring  and  service,  and  that  the  said  last  mentioned 
persons  respectively,  should  not  give  respectively  to  the  said 
company  any  notice  in  pursuance  of  the  said  contracts  re- 
spectively, of  their  intention  so  to  depart  from  their  said  hiring 
and  employment,  to  the  great  damage  and  injury  of  the  said 
company,  to  the  evil  example,  etc.  {Conclude  as  in  book  1,  chap- 
ter 3.) 

Fourth  count. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  heretofore  and  at  the  time  of  committing  the  of- 
fence hereinafter  charged,  divers  public  companies  carried  on, 
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used,  and  exercised  the  trade  and  business  of  manufacturers 
and  vendors  of  gas,  hiring  and  employing  divers  workmen  and 
laborers  in  their  said  trade  and  business,  at  wages  mutually 
agreed  upon  between  them,  the  said  companies,  and  the  said 
workmen  and  laborers.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  heretofore,  before  and  at 
the  time  of  committing  the  offence  next  hereinafter  charged, 
divers  public  companies,  to  wit,  the  G.  L.  &  C.  Co.,  the  I.  G. 
Co.,  the  In.  G.  Co.,  the  C.  G.  Co.,  the  S.  C.  G.  Co.,  the  P.  G.  Co., 
and  divers  other  public  companies  carried  on,  used,  and  exer- 
cised the  said  trade  and  business  of  manufacturers  and  vendors 
of  gas  as  aforesaid,  in  divers  parishes  and  places  within  the 
jurisdiction  of,  etc.;  and  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said  J.  B.,  G.  R.,  etc.,  and 
divers  other  persons  whose  names  are  unknown  to  the  jurors 
aforesaid,  well  knowing  the  premises,  and  being  evil  disposed 
persons,  and  unlawfully,  wickedly,  and  unjustly  devising,  con- 
triving, and  intending  to  impoverish  the  said  several  public 
companies  in  this  count  mentioned,  and  divers  other  public 
companies,  manufacturers,  and  vendors  of  gas,  and  each  of  them 
respectively,  on  the  day  and  in  the  year  aforesaid,  within  the 
jurisdiction  of,  etc.,  unlawfully  did  conspire,  combine,  confed- 
erate, and  agree  together,  amongst  themselves,  by  divers  un- 
lawful ways,  contrivances,  and  stratagems,  and  by  divers  unlaw- 
ful and  wicked  means  and  devices,  to  impoverish,  in  their  said 
trade  and  business  of  manufacturers  and  vendors  of  gas,  the 
said  G.  L.  &  C.  Co.,  the  said  I.  G.  Co.,  etc.,  and  divers  other 
companies  respectively,  then  and  there  carrying  on,  using,  and 
exercising  the  said  trade  and  business  of  manufacturers  and 
vendors  of  gas  as  aforesaid,  to  the  great  damage  of  the  said  G. 
L.  &  C.  Co.,  the  said  I.  G.  Co.,  etc.,  to  the  evil  example,  etc. 
{Conclude  as  in  book  1,  chapte)'  3.) 

Fifth  count. 

And  the  jurors  aforesaid,  upoti  their  oath  aforesaid,  do  further 
l)resent,  that  the  said  J.  B.,  G.  R.,  etc.,  and  divers  other  persons 
whose  names  arc  unknown  to  the  jurors  aforesaid,  well  knowing 
the  premises  in  the  fourth  count  mentioned,  and  being  evil  dis- 
posed persons,  and  uiilawfnlly,  wickedly,  and  unjustly  devising, 
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contriving,  and  intending  to  hinder  and  prevent  the  said  puhlic 
companies  in  the  fourth  count  mentioned,  and  each  of  them 
respectively,  from  carrying  on,  using,  and  exercising  their  said 
trade  and  husiness  of  manufacturers  and  vendors  of  gas,  on  the 
day  and  in  the  year  aforesaid,  within  the  jurisdiction  of,  etc., 
unlawfully  did  conspire,  combine,  confederate,  and  agree  together 
amongst  themselves,  by  divers  unlawful  ways,  contrivances,  and 
stratagems,  and  by  divers  unlawful  and  wicked  means  and 
devices,  to  prevent  and  hinder  them,  the  said  G.  L.  &  C.  Co., 
the  said  I.  G.  Co.,  etc.,  and  each  of  them  respectively,  from 
carrying  on,  using,  and  exercising  their  said  trade  and  business 
so  carried  on,  used,  and  exercised  as  aforesaid,  to  the  great 
damage  of  the  said  G.  L.  &  C.  Co.,  the  said  I.  G.  Co.,  etc.,  to 
the  evil  example  of,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

Tenth  count. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  before  and  at  the  time  of  the  committing  the 
offence  hereinafter  in  this  count  mentioned,  the  said  G.  L.  &  C. 
Co.  were  possessed  of  certain  buildings,  gas  holders,  retorts, 
machinery,  appliances,  and  materials  for  manufacturing  gas  at 
B.,  in,  etc.,  and  were  under  certain  acts  of  parliament  legally 
bound  to  supply  gas  for  the  lighting  of  the  public  lamps  in 
certain  districts  and  places  in  the  said  acts  of  parliament  men- 
tioned, and  were  also  in  like  manner  bound  to  supply  all  the 
liege  subjects  of  our  said  lady  the  queen  with  gas  wnthin  said 
districts  at  all  hours  of  the  day  and  night.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  for 
the  purpose  of  keeping  up  a  constant  and  continuous  supply 
of  gas  to  the  said  public  lamps,  and  to  the  said  liege  subjects  of 
our  said  lady  the  queen,  it  was  necessary  to  employ  a  large 
number  of  servants,  workmen,  and  laborers,  to  wit,  five  hun- 
dred servants,  workmen,  and  laborers,  to  carry  on  continuously 
and  without  interruption  the  manufacture  of  the  said  gas,  at 
the  said  works  at  B.,  and  that  the  work  and  labor  of  manu- 
facturing gas  was  so  continuously  and  without  interruption 
carried  on  by  means  of  about  half  of  the  number  of  the  said 
servants,  workmen,  and  laborers  working  in  the  said  works  by 
night,  and  about  half  of  the  number  of  the  said  servants,  work- 
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men,  and  laborers  working  in  the  said  works  by  day.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  the  said  servants,  workmen,  and  laborers  were  hired  by 
the  said  company,  and  the  said  servants,  -workmen,  and  laborers 
entered  the  service  of  the  said  company  upon  an  agreement  and 
contract  of  service,  that  the  said  service  should  not  be  deter- 
mined by  the  said  companj^  or  by  the  said  servants,  workmen, 
and  laborers  respectively  without  a  previous  notice  of  their  in- 
tention respectively  so  to  determine  the  said  service  ;  the  object 
of  the  said  agreement  and  contract  of  service  being  that  there 
should  be  no  interruption  in  the  carrying  on  the  said  manu- 
facture of  gas  at  the  said  works,  by  reason  of  any  of  the  said 
servants,  workmen,  and  laborers  suddenly  ceasing  to  perform 
their  part  of  the  said  work  and  labor.  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present,  that  previous 
to,  etc.,  the  said  continuous  manufacture  of  gas  had  been  and 
was  being  carried  on  at  the  said  w^orks  as  aforesaid.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  on,  etc.,  at,  etc.,  J.  B.,  G.  R.,  etc.,  well  knowing  the  prem- 
ises, and  being  'servants,  workmen,  and  laborers  as  aforesaid, 
under  contracts  of  service  as  aforesaid,  and  which  said  contracts 
of  service  with  the  said  company  as  aforesaid  had  not  been  de- 
termined by  previous  notice  as  aforesaid,  wilfully,  designedly, 
and  unlawfully  did  conspire,  combine,  confederate,  and  agree 
together,  and  with  divers  others  whose  names  are  to  the  jurors 
unknown,  themselves  to  commit  a  breach  of  the  said  contract 
of  service,  and  by  divers  threatening  notices,  exhortations,  per- 
suasions, falsehoods,  stratagems,  and  devices  to  procure,  induce, 
and  constrain  the  other  servants,  workmen,  and  laborers,  whe- 
ther working  on  said  works  by  night  or  by  day,  against  their 
own  free  will  and  good  judgment,  also  to  commit  a  breach  of 
the  said  contract  of  service  at  one  and  the  same  time,  that  is  to 
say,  to  refuse  to  do  the  necessary  work  and  labor  required  to  be 
done  as  aforesaid,  for  the  purpose  of  manufacturing  and  sni)ply- 
ing  gas  without  interruption  as  aforesaid,  and  to  leave  the  said 
works  of  the  said  company  suddenly,  simultaneously,  and  with- 
out notice,  to  the  groat  injury  of  the  said  company  and  of  the 
said  liege  subjects  of  our  lady  the  queen,  and  of  the  said  ser- 
vants, workuicn,  and  laborers  of  the  said  company  who  were 
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otherwise  ready  and  willing  to  continue  their  said  contract  of 
service,  and  against  the  [)eace,  etc.  {Conclude  as  in  book  1, 
chapter  3.) 

The  sixths  sevevtli^  eighth,  and  ninth  counts  ivere  for  molesting, 
intimidating,  and  forcing  W.  L.  and  others  to  Ica.ve  the  service  of  the 
G.  Co.,  and  were  given  up  by  the  prosecution  upon  the  suggestion  of 
the  learned  judge  in  the  course  of  the  trial.{k) 

{657b)  Conspiracy  to  obstruct  workmen  in  their  calling. 

First  count. 

That  (the  defendants),  unlawfully,  wickedly,  and  unjustly  de- 
vising, contriving,  and  intending  to  injure  and  aggrieve  (the 
prosecutors),  and  to  obstruct  them  in  the  j.)ursuit  of  their  lawful 
calling  and  business,  unlawfully  did,  on,  etc.,  within,  etc.,  con- 
spire, etc.,  to  molest  and  obstruct  (the  prosecutors),  then  being 
master  cabinetmakers  and  furniture  manufacturers,  in  their 
lawful  calling,  by  watching  and  besetting  the  house  where  the 
said  prosecutors  carried  on  business,  situate,  etc.,  with  a  view 
to  coerce  the  prosecutors  to  dismiss  and  cease  to  employ  divers 
workmen,  to  wit,  etc.,  against  the  form  of  the  statute,  etc. 
{Conclude  as  in  book  1,  chapter  3.) 

Second  count. 

That  (the  defendants),  unlawfully,  etc.,  contriving  and  in- 
tending to  injure  and  aggrieve  the  workmen  then  being  em- 
ployed by  (the  prosecutors),  and  to  obstruct  them  in  the  pursuit 
of  their  lawful  calling,  unlawfully,  etc.,  did  conspire,  etc.,  to 
molest  and  obstruct  \7iames  of  ivorkmen]  and  other  workmen  in 
their  lawful  calling,  by  watching  and  besetting  the  house  and 
place  of  business,  situate,  etc.,  wherein  (the  prosecutors)  then 
carried  on  tlieir  business,  and  where  the  said  workmen  then 
happened  to  be,  with  a  view  to  coerce  the  said  [names]  and 
other  workmen,  and  to  induce  them  to  quit  their  said  employ- 
ment.(/')     {Conclude as  in  bookl, chapter  3.) 

[k]   A  conviction  was  sustained   on   this  indictment  in   R.  i'.  Bunn,  12  Cox, 
C.  C.  31C. 

(/)  Sustained  in  R.  v.  Hibbert  et  al,  13  Cox,  C.  C.  82. 
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(658j  Conspirox-y  by  parties  engaged  on  the  public  icorks  to  increase 
the  rate  of  passage  money  and  freighi.{rn) 

That  A.,  late  of,  etc.,  canal  transporter,  B.,  late  of,  etc.,  canal 
transporter,  C,  late  of,  etc.,  canal  transporter,  D.,  late  of,  etc., 

(m)  This  form,  for  which  I  am  indebted  to  Mr.  Magraw.  then  prosecuting  at- 
torney in  the  city  of  Pittsburg,  was  prepared  by  eminent  counsel  in  that  city, 
and  was  held  sufficient  to  support  a  conviction.  The  question  of  the  indictabil- 
ity  of  the  offence  was  examined  by  Judge  Grier,  then  presiding  in  the  Pittsburg 
common  pleas,  and  afterwards  of  the  supreme  court  of  the  United  States,  on  a 
preliminary  hearing. 

"  The  defendants  pray  to  be  discharged,"  he  said,  "  on  the  ground  that  they 
hare  been  imprisoned  contrary  to  law.  or.  in  other  words,  that  the  charge  on 
which  they  are  committed  is  not  indictjible.  and  not  an  offence  known  to  the 
law.  It  is  admitted  that  the  commitment  states  that  it  is  for  a  •  conspiracy  and 
unlawful  combining.'  etc.  :  but  it  is  contended  that  the  oath  on  which  the  com- 
mitment is  founded  does  not  set  forth  any  such  offence.  If  this  be  so.  the  de- 
fendants should  be  discharged.  For  by  the  constitution  of  the  state,  no  warrant 
can  issue  to  seize  any  person,  without  probable  cause  supported  by  oath  or  af- 
firmation. AVe  are  therefore  bound,  in  justice  to  the  prisoners,  to  examine 
whether  the  oath  on  which  the  commitments  are  founded  shows  'probable  cause,' 
or.  in  other  words,  whether  it  states  any  offence  known  to  the  law,  for  which  the 
defendants  are  criminally  liable. 

"  The  affidavit  states  that  the  defendants,  being  engaged  in  the  business  of 
carriers  and  transporters  of  merchandise  on  the  Pennsylvania  canal,  on  the  1 7th 
day  of  December.  1841.  and  intending  to  unite  themselves  into  a  board  and  com- 
bination, to  regulate  the  price  of  transportation  of  merchandise  on  said  canal, 
did  assemble  and  meet  together,  and  did  then  and  there  agree  upon  and  adopt, 
and  severally  swear  to  observe,  a  certain  preamble  and  constitution  (of  which  a 
copy  is  annexed),  for  their  regulation  as  carriers  and  transporters,  etc. 

*•  The  paper  referred  to  as  containing  this  unlawful  combination  or  conspiracy 
is  entitled,  •  The  Preamble  and  Constitution  adopted  by  the  Board  of  Canal 
Transporters,  at  Pittsburg.  1841.' 

"It  is  signed  by  the  prisoners  and  others,  and  sworn  to  in  the  following 
words : — 

'• '  We.  the  subscribers,  do  severally  swear  or  affirm,  that  we  will,  to  the  best 
of  our  abilities  and  understanding,  carry  out  the  views  of  the  foregoing  instru- 
ment, to  which  our  names  are  attached,  in  sincerity  and  good  faith.' 

"This  constitution,  as  it  is  called,  embraces  no  less  than  twelve  sections  or 
articles,  each  of  considerable  length  ;  a  brief  outline  of  some  of  its  provisions  it 
will  be  necessary  to  state,  in  order  to  understand  its  meaning  and  effect : — 

'"1.  The  board  is  to  consist  of  ten  proprietors  and  agents,  who  are  conducting 
the  business  of  the  several  lines  (of  transportation)  at  Pittsburg,  whose  names 
are  annexed,  etc. 

''  2.  To  have  a  president  and  secretary. 

■•  3.  The  board  shall  fix  the  time  for  the  delivery  of  goods  at  their  destination, 
and  the  rates  of  freight  on  all  goods  going  eastwanl,  etc  .  and  no  member  of  the 
board'shall  be  allowed  to  forward  freight  at  a  less  rate  or  shorter  time  than  that 
agreed  on  previously,  and  fixed  by  tiie  boanl. 

•*  4.  Each  line  to  furnish  weekly  or  montldy  accounts  of  the  amount  of  freight 
shipped,  prices  charged,  etc..  under  ontli,  and  in  the  event  of  any  line  being  out 
of  freight,  a  fund  to  be  formed,  bytlie  payment  of  seven  percent,  on  all  freights, 
to  be  divided  into  nine  shares,  and  each  line  to  draw  one-ninth  without  regard  to 
the  amount  put  in  by  said  line. 
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canal  transporter,  E.,  late  of,  etc.,  canal  transporter,  F.,  late  of, 
etc.,  canal  transporter,  G.,  late  of,  etc.,  canal  transporter,  11. ,  late 

"  5.  Lines  violatinjr  the  constitution  to  forfeit  their  share  of  the  fund. 

"  G.  Clerks  of  the  funds  to  have  no  business  connections  with  mercantile  houses 
for  the  purpose  of  securinjr/V* ////(?,  injliience,  or  patronage. 

"  7.  No  line  to  have  a  freijrht  agent,  etc.,  nor  shall  any  person  be  allowed  to 
receipt,  agree,  or  contract  to  forward  goods  on  any  other  terms  than  those  set 
forth  (in  that  article). 

"8.  No  member  to  pay  a  bonus  for  freight,  etc.,  or  propose  to  sell  produce 
free  of  commission,  or  carry  i)ackages  or  passengers  Avith  a  view  to  lessen  the 
cost  of  freight  nor  take  currency  in  payment  of  freight,  without  exacting  the 
regular  discount  in  addition  to  the  full  account  of  freight;  and  any  arrangement 
or  contract  for  freight  that  will  in  any  way  reduce  the  amount  below  the  regular 
established  rate,  shall  be  considered  a  direct  violation  of  the  constitution. 

*'  9.  Sets  forth  the  mode  of  proceeding  when  any  one  is  suspected  of  violating 
the  constitution. 

"10.  Xo  freight  to  be  brought  west  at  lower  prices  than  those  established. 

"11.  ^Members  may  withdraw  on  two  weeks'  notice. 

"  12.  Each  line  to  produce  at  every  meeting  an  affidavit  in  the  following 
form:  '1,  A.  B.,  do  solemnly  swear  that  since  the  last  regular  meeting  of  the 
board  I  have  not,  in  any  manner,  shape,  or  form,  directly  or  indirectly,  violated 
the  intent,  meaning,  or  spirit  of  the  constitution,  as  agreed  upon  by  the  agents 
of  the  lines  stationed  at  Pittsburg,  and  that  the  annexed  list  is  a  correct  return 
of  freight,'  etc. 

"This  constitution  (as  it  is  called),  or  articles  of  confederation  (as  they 
might  be  called),  appear  to  have  been  drawn  with  considerable  care,  and  what- 
ever its  object  or  intention  may  be,  is  guarded  with  unusual  sanctions  to  increase 
its  stringency. 

•'The  objects  of  the  confederation  are  plainly  stated,  and  its  consequences  and 
effects  upon  the  community  are  obvious  to  the  most  careless  observers. 

"  It  is  nothing  less  than  a  combination  between  the  chief  capitalists  and  car- 
riers on  this  line  of  our  public  works  to  raise  or  depress  the  rate  of  freight,  as 
it  may  suit  their  own  interests,  either  to  increase  their  profits  or  crush  a  com- 
petitor, 

"Does  such  a  combination  come  within  the  description  of  those  which  are 
punishable  by  indictment  as  conspiracies  at  common  law  ?  On  this  subject  it 
would  V)e  useless  to  notice  the  various  and  confused  dicta  of  what  is  necessary 
to  constitute  the  offence,  as  there  is  no  subject  in  the  whole  range  of  criminal 
jurisprudence  so  uncertain  and  unsettled  in  its  definitions  and  principles.  But 
so  far  as  they  have  any  application  to  the  present  case,  they  are  lucidly  and 
correctly  stated  by  Chief  Justice  Gibson,  in  the  case  of  Com.  r.  Carlisle  (Jour- 
nal of  Jurisprudence,  22.5).  'I  take  it,  then'  (says  the  chief  justice),  '  a  com- 
bination is  criminal  whenever  the  act  to  be  done  has  a  necessary  tendency  to 
prejudice  the  public,  or  to  oppress  individuals  by  unjustly  subjecting  them  to 
the  power  of  the  confederates,  and  giving  effect  to  the  purposes  of  the  latter, 
whether  of  extortion  or  mischief.'  According  to  this  view  of  the  law,  a  com- 
bination of  employ ei"s  to  depress -the  wages  of  journeymen  below  what  they 
would  be  if  there  were  no  recurrence  to  artificial  means,  is  criminal.  So,  also, 
Chief  Justice  Savage,  in  People  v.  Fisher  (14  Wend.  {)),  observes:  '  I^  is  im- 
portant to  the  best  interest  of  society  that  the  price  of  labor  be  left  to  regulate 
itself,  or  rather  to  be  limited  by  the  demand  for  it.  Combinations  and  confed- 
eracies to  enhance  or  reduce  the  prices  of  labor,  or  of  any  articles  of  trade  or 
commerce,  are  injurious.  They  may  be  oppressive  by  compelling  the  public  to 
give  more  for  an  article  of  necessity  or  convenience  than  it  is  worth  ;  or,  on  the 
other  hand,  of  compelling  the  labor  of  the  mechanic  for  less  than  its  value. 
Without   any  officious   or   imjjroper   interference   on  the  subject,  the  price  of 
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of,  etc.,  canal  transporter,  and  I.,  late  of,  etc.,  canal  transporter, 
being  engaged  in  the  carriage  for  hire  of  goods,  wares,  and  mer- 
chandise on  the  Pennsylvania  canal,  and  the  several  railways 
connected  therewith,  forming  a  line  of  communication  between 
the  cities  of  Philadelphia  and  Pittsburg,  in  said  commonwealth, 
and  not  being  content  with  the  usual  rates  and  prices  for  which 
they  and  others  were  accustomed  to  work  and  labor  in  the  said 
business  and  occupation,  but  contriving  and  intending  unjustly 
and  oppressively  to  increase  and  augment  the  said  rates  and 
prices,  to  counteract  the  etiect  of  free  competition  on  the  speed 
and  price  of  transportation,  and  thereby  to  exact  and  procure 
great  sums  of  money  from  the  citizens  of  this  commonwealth, 
and  from  all  others  having  goods,  Avares,  or  merchandise  to  be 
transported  on  said  canal  and  railways,  did,  on,  etc.,  with  force 
and  arms,  at,  etc.,  combine,  conspire,  confederate,  and  unlawfully 
agree  together,  and  did  enter  into  a  written  compact  signed  and 
sworn  to  by  them,  and  entitled,  "Preandjle  and  Constitution 
adojited  by  the  Board  of  Canal  Transporters  at  Pittsburg,"  where- 
by it  was,  amongst  other  things,  provided,  that  said  board  should 
consist  of  the  proprietors  and  agents  who  are  conducting  the  busi- 
ness of  the  several  lines  at  Pittsburg,  whose  names  are  thereunto 
annexed.  And  by  the  said  preamble  and  constitution  it  was  pro- 
vided, that  "  the  board  shall  fix  the  time  for  the  delivery  of  goods 
at  their  destination,  and  the  rates  of  freight  on  all  goods  going 
eastward,  such  rates  affording  a  fair  remuneration  to  the  trans- 
labor,  or  the  wanfos  of  mochanics,  will  be  regulated  by  the  demand  for  tlie 
manufaetured  article,  and  the  v:ilue  of  that  which  is  j)aid  for  it ;  but  the  right 
does  not  exist  eitlier  to  enhance  the  price  of  the  article  or  the  wages  of  the 
mechanic  by  any  forced  and  artificial  means.  Tlie  man  wlio  owns  an  article  of 
trade  or  commerce  is  not  obliged  to  sell  it  for  any  particidar  price,  nor  is  the 
meclianic  obliged  by  law  to  labor  for  any  particular  reward.' 

"Tlie  one  may  refuse  to  sell,  and  the  oilier  to  work,  except  on  his  own  terms, 
but  he  has  no  right  to  say  that  another  sliall  not  exercise  the  same  liberty. 

"  'There  is,'  says  C  J.  Gil)son,  '  l)etween  the  dill'erent  parts  of  tiie  body 
politic  a  reciprocity  of  action,  which,  like  tlie  antagcjiilzing  muscles  in  tlie  nat- 
ural l)0(|y,  not  only  prescribes  to  each  its  ap]iro|)riate  st.'ite  and  condition,  but 
regulates  the  motion  of  the  whole.  The  ellbrts  of  an  imlividual  to  disturb  the 
eipiiiibrium  can  never  be  perceptible,  but  the  increase  of  [lower  by  the  combi- 
nation of  means,  being  in  geometrical  pro])ortion  to  the  number  concerned,  an 
association  may  be  able  to  give  an  impulse,  not  only  op|)ressive  to  individuals, 
but  misciiievous  to  the  public  at  Large;  and  it  is  the  employment  of  an  engine 
so  dangerous  and  powerful  that  gives  criminality  to  an  act  tiiat  would  lie  per- 
fectly innocent,  at  least  in  a  legal  view,  wlien  done  by  an  individual.'  "  On 
this  topic  see  Wh.  C'r.  L.  Sth  ed.  Jj^  1.'{(J(]-'J. 

23-1 


CONSPIRACY.  (658) 

porter,  without  imposini^  any  oppressive  rate  on  the  puhlic;  and 
no  memher  of  this  hoard,  proprietor,  agent,  elerk,  or  any  other 
person  shall,  by  agreement  or  otherwise,  either  directly  or  in- 
directly, forward,  or  offer  to  forward,  freight  of  any  description, 
at  a  less  rate  or  shorter  time  than  that  agreed  on  previously,  and 
fixed  by  the  board;"  and  in  another  part  of  the  same  preamble 
and  constitution,  it  was  declared  that  any  "arrangement  or  con- 
tract for  freight,  that  will  in  any  way  reduce  the  amount  below 
the  regular  established  rate,  shall  be  considered  a  direct  viola- 
tion of  the  constitution;"'  and  the  said  preamble  and  constitu- 
tion provided  that "  no  proprietor,  agent,  clerk,  or  any  person  for 
them,  shall  make  contracts  for  goods  coming  westward  at  any 
rate  or  rates  less  than  those  established  at  the  place  of  shipment, 
and  recognized  and  agreed  on  by  the  partners  of  the  several 
transportation  companies  herein  concerned  ;"  which  said  com- 
bination, so  as  aforesaid  entered  into,  is  of  grievous  prejudice 
to  the  common  and  public  good  and  welfare,  of  evil  example, 
etc.,  and  against,  etc.     [Conclude  as  in  book  1,  chapter  3.) 

Second  count 

That  the  said  A.,  B.,  C,  D.,  E.,  F.,  G.,  IL,  and  L,  being  en- 
gaged in  the  carriage  for  hire  of  goods,  wares,  and  merchandise 
on  the  Pennsylvania  canal,  and  the  several  railways  connected 
therewith,  forming  a  line  of  communication  between  the  cities 
of  Philadelphia  and  Pittsburg,  in  said  commonwealth,'  and  not 
being  content  with  the  usual  rates  and  prices  for  which  they  and 
others  were  accustomed  to  work  and  labor  in  the  said  business 
and  occupation,  but  contriving  and  intending  unjustly  and  op- 
pressively to  increase  and  augment  the  said  rates  and  prices,  to 
counteract  the  effect  of  free  competition  on  the  speed  and  price 
of  transportation,  and  thereby  to  exact  and  procure  great  sums 
of  money  from  the  citizens  of  this  commonwealth,  and  from  all 
others  having  goods,  wares,  or  merchandise  to  be  transported  on 
said  canal,  did,  on  the  day  and  year  aforesaid,  combine,  conspire, 
confederate,  and  unlawfully  agree  together,  and  did  enter  into  a 
written  compact,  signed  and  sworn  to  by  them,  and  entitled 
"Preamble  and  Constitution  adojtted  by  the  Board  of  Canal 
Transporters  at  Pittsburg,"  whereby  it  was,  amongst  other  things, 
provided,  that  said  board  should  consist  of  the  proprietors  and 
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agents  who  are  conducting  the  business  of  the  several  lines  at 
Pittsburg,  whose  names  are  thereunto  annexed,  and,  by  the  said 
preamble  and  constitution,  it  was  provided,  that  "  the  board  shall 
fix  the  time  for  the  delivery  of  goods  at  their  destination,  and 
the  rates  of  freight  on  all  goods  going  eastward,  such  rates 
affording  a  fair  remuneration  to  the  transporters,  without  im- 
posing any  oppressive  rate  on  the  public;  and  no  member  of  this 
board,  proprietor,  agent,  clerk,  or  any  other  person,  shall,  by 
agreement  or  otherwise,  either  directl}'  or  indirectly,  forward,  or 
offer  to  forward,  freight  of  any  description  at  a  less  rate,  or 
shorter  time,  than  that  agreed  on  previously,  and  fixed  by  the 
board  ;"  and,  in  another  part  of  the  same  preamble  and  consti- 
tution, it  was  declared  that  "any  arrangement  or  contract  for 
freight  that  will  in  any  way  reduce  the  amount  below  the  reg- 
ular established  rate  shall  be  considered  a  direct  violation  of  the 
constitution  ;"  and  the  preamble  and  constitution  provided  that 
"  no  proprietor,  agent,  clerk,  or  any  person  for  them,  shall  make 
contracts  for  goods  coming  westward  at  an}^  rate  or  rates  less 
tiian  those  established  at  the  place  of  shipment,  and  recognized 
and  agreed  on  by  the  partners  of  the  several  transportation  com- 
panies herein  concerned ;"  and  the  said  A.,  B.,  C,  D.,  E.,  F.,  G., 
H.,  and  L,  in  pursuance  of  the  said  unlawful  conspiracy,  combi- 
nation, and  agreement,  did  refuse,  and  for  a  long  time  continued 
to  refuse,  to  work  and  labor  in  the  business  and  occupation 
aforesaid,  except  at  the  rates  and  prices  fixed  and  established  by 
the  aforesaid  board;  which  said  conspiracy,  so  as  aforesaid  car- 
ried into  execution,  is  of  grievous  prejudice  to  the  common  and 
public  good  and  welfare,  of  evil  example,  etc.,  and  against,  etc. 
{Conclude  as  in  book  1,  chapiter  3.) 

TJdrd  count. 

That  the  said  A.,  B.,  C,  D.,  E.,  F.,  G.,  H.,  and  I.,  being  en- 
gaged in  the  carriage  for  hire  of  goods,  wares,  and  merchandise 
on  the  Pennsylvania  canal,  and  the  several  railways  connected 
therewith,  forming  a  line  of  communication  between  the  cities 
of  Piiiladelphia  and  Pittsburg,  in  said  commonwealth,  and  not 
being  content  with  the  usual  rates  and  prices  for  which  tho\-  and 
others  were  accustomed  to  work  and  laljor  in  the  said  business 
and  occupation,  but  contriving  and  intending  unjustly  and  op- 
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pressively  to  increase  and  augment  said  rates  and  prices,  to 
counteract  the  eft'ect  of  free  competition  on  the  speed  and  price 
of  transportation,  and  tlierehy  to  exact  and  procure  great  sums 
of  money  from  the  citizens  of  this  commonwealth,  and  from  all 
others  having  goods,  wares,  or  merchandise  to  he  transported  on 
the  said  canal  and  railways,  did,  on  the  day  and  year  aforesaid, 
combine,  conspire,  confederate,  and  unlawfully  agree  together  to 
raise  and  keep  up  the  prices  and  rates  of  transportation  as  afore- 
said ;  to  the  grievous  prejudice  of  the  common  and  public  good 
and  welfare,  of  evil  example,  etc.,  and  against,  etc.  {Conclude 
as  in  book  1,  chapter  3.) 

Fourth  count. 

That  the  said  A.,  B.,  C  ,  D.,  E.,  F.,  G.,  H.,and  L,  being  canal 
transporters  as  aforesaid,  and  designing  and  intending  to  form 
and  unite  themselves  into  an  unlawful  club  and  combination, 
and  to  make  and  ordain  unlawful  and  arbitrary  rules  and  orders 
amongst  themselves,  and  thereby  to  govern  themselves  in  their 
said  business  as  canal  transporters,  and  unlawfully  and  unjustly 
to  exact  and  extort  great  sums  of  money  by  means  thereof,  on 
the  day  and  year  aforesaid,  with  force  and  arms,  at  the  county 
aforesaid,  did  unlawfully  assemble  and  meet  together,  and  being 
so  met  together  did  then  and  there  unjustly  and  corruptly  com- 
bine, conspire,  confederate,  and  agree  that  none  of  them,  the  said 
conspirators,  would  thereafter  transport  or  carry  any  goods, 
wares,  merchandise,  or  other  freight  on  the  Pennsylvania  canal, 
and  the  several  railways  connected  therewith,  forming  a  line  of 
communication  between  the  cities  of  Philadelphia  and  Pitts- 
burg, at  a  less  rate,  or  in  a  shorter  time  than  sbould  have  been 
previously  fixed,  agreed  upon,  and  allowed  by  the  said  conspira- 
tors ;  to  the  great  prejudice  of  the  common  and  public  good 
and  welfare,  to  the  evil  example,  etc.,  and  against,  etc.  {Co)i- 
elude  as  in  book  1,  chapter  3.) 

(659)  Conspiracy  to  charge  a  man  icith  a  eri'ine.{n) 
Tliat  J.  S,,  late  of,  etc.,  laborer,  and  A.,  his  wife,  and  J.  W., 

(»)  This  is  taken  from  Arclibold's  C.  P.  5th  Am.  od.  672.  See  for  con- 
spiracy to  charge  a  man  with  forger}-,  4  AN'ent.  86  ;  capital  offence  generally, 
in/ra,  671  ;  sodomy,  C.  Cir.  Com.  126,  infra,  662  ;  larceny,  C.  Cir.  Com.  13,5  ;  3 
Burr.  1320;  receiving  stolen  goods,  C.  Cir.  Com.  225;  infra,  6G1  ;  poisoning 
horses,  4  Went.  98. 
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late  of,  etc.,  carpenter,  and  E.  W.,  late  of,  etc.,  laborer,  being 
evil  disposed  persons,  and  wickedly  devising  and  intending  not 
only  to  deprive  one  J.  N.  of  his  good  name,  fame,  credit,  and 
reputation,  but  also  to  subject  him,  as  far  as  in  them  lay,  to  the 
pains  and  penalties  by  the  laws  of  this  kingdom  made  and  pro- 
vided against  and  inflicted  upon  persons  guilty  of  (rape),  on,  etc., 
with  force  and  arms,  at,  etc.,  did  amongst  themselves  conspire, 
combine,  confederate,  and  agree  together  falsely  to  charge  and 
accuse  the  said  J.  ]^.,  that  he  the  said  J.  IST.  had  then  lately 
before  (feloniously  ravished  and  carnally  known  the  said  A., 
violently  and  against  her  will  and  consent).  That  the  said  J. 
S.  and  A.  his  wife,  and  J.  AV.  and  E.  W.,  afterwards,  to  wit,  on, 
etc.,  at,  etc.,  in  pursuance  of,  and  according  to  the  said  con- 
spiracy, combination,  confederacy,  and  agreement  among  them- 
selves had  as  aforesaid  {he7'e  set  out  the  overt  acts  as  in  p?rcedents 
above  ;  see  ante^  form  (608);  introducing  the  second  and  each  of  the 
subsequent  acts  thus):  That  in  further  pursuance  of,  and  accord- 
ing to  the  said  conspiracy',  combination,  confederacy,  and  agree- 
ment amongst  them,  the  said  J.  S.  and  A.  his  wife,  and  J.  W. 
and  E.  W.,had  as  aforesaid,  they  the  said,  etc.,  on,  etc.,  at,  etc.,* 
{continuing  the  indictment  from  the  above  asterisk,  as  thus) :  falsely 
and  unlawfully,  in  the  [iresence  and  hearing  of  divers  persons, 
did  charge  and  accuse  the  said  J.  N.  with  and  of  the  rape  afore- 
said. That  in  further  pursuance  of,  and  according  to  the  said 
conspiracy,  combination,  confederacy,  and  agreement  amongst 
them  the  said  J.  S.  and  A.  his  wife,  and  J.  VV.  and  E.  AV.,  had 
as  aforesaid,  she  the  said  A.  afterwards,  to  wit,  the  day  and  year 
aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  did 
upon  her  oath  falsely  charge  and  accuse  the  said  J.  N.  before  A. 
C,  Esq.,  then  and  yet  being  one  of  the  justices  of,  etc.,  in  and 
for  the  county  aforesaid,  and  also  to  hear  and  determine  divers 
felonies,  tresjiasses,  and  other  misdeeds  committed  in  the  said 
county,  that  he  the  said  J.  N.  had  then  lately  before  feloniously 
ravished  and  carnally  known  her,  the  said  A.,  violently  and 
against  her  will  and  consent.  That  in  further  pursuance  of,  and 
according  to  the  said  coiis})iracy,  coml^ination,  confederacy,  and 
agreenient  amongst  them,  the  said  J.  S.  and  A.  his  wife,  and 
J.  W.  and  E.  W.,  had  as  aforesaid,  she  the  said  A.,  by  the  name 
of  A.  the  wife  of  J.  S.,  afterwards,  to  wit,  at  the  general  quar- 
238 


CONSPIRACY.  (660) 

ter  sessions  of  the  peace  of  onr  said  lady  the  queen,  holden  at 
the  new  sessions  liouse,  on  Clerkenwell  Green,  in  and  for  tlie 
county  of  Mithllesex  aforesaid,  on,  etc.,  before  A.  B.  and  C.  1)., 
Esqrs.,  and  otliers  their  associates,  justices  of  our  said  lady  the 
queen,  assigned  to  keep  t.iie  peace  of  our  said  lady  the  queen,  in 
and  for  the  county  aforesaid,  and  also  to  liear  and  determine  ' 
divers  felonies,  trepasses,  and  other  misdeeds  committed  in  the 
said  county,  did  falsely  exhibit  a  certain  bill,  commonly  called 
a  bill  of  indictment,  against  the  said  J,  IST.,  by  the  name  and 
addition  of  J.  N.,  late  of  the  parish  of  C,  in  the  county  of  M., 
yeoman,  to  P.  C,  Esq.  [here  insert  the  names  of  the  grand  Jurors 
to  whom  the  indictment  for  rape  was  exhibited),  good  and  lawful 
men  of  the  said  county,  then  and  there  sworn  and  charged  to 
inquire  for,  etc.,  for  the  body  of  the  said  county;  which  said 
bill  was  by  the  said  jurors  then  and  there  returned  into  tlie  said 
court,  before  the  justices  of,  etc.,  last  aforesaid,  and  others  their 
fellows  aforesaid,  thus  indorsed  :  "  Xot  found  ;"  which  said  bill 
is  in  these  words,  that  is  to  say  {here  set  out  the  indictment  ver- 
batim^ and  you  may  then  add,  "  with  intent  to  obtain  and  acquire 
to  them  the  said  J.  S.  and  A.  his  wife,  and  the  said  J.  W.  and 
E.  W.,  of  and  from  the  said  J.  N".,  divers  sums  of  money  for 
compounding  the  said  pretended  felony  and  rape  so  falsely 
charged  upon  the  said  J.  N.  as  aforesaid;  "  if  this  be  the  fact,  and 
tJiat  there  will  he  no  difficulty  in  jiroving  it) ;  to  the  great  damage, 
etc.,  to  the  evil  example,  etc.,  and  against,  etc.  {Conclude  as  in 
book  1,  chapter  3.) 

(660)  Conspiracy  to  charge  a  man  with  receiving  stolen  goods,  know- 
ing them  to  be  stolen,  and  obtaining  money  for  compounding 
the  samc.{o) 

The  jurors,  etc.,  upon  their  oath  present,  that  A.  B.  and  C.  D., 
both  of,  etc.,  laborers,  wickedly  and  maliciously  devising  and  in- 

(»)  Davis's  Free.  100. 

Jn  Com.  V.  Tibbett!*,  2  Mass.  536,  an  indictment  of  a  cliiiracter  very  similar 
to  this  was  sustained.  There  were,  it  is  true,  several  additional  overt  aets,  but, 
as  they  were  imperfectly  set  out,  they  were  discharjred  by  the  court  as  surplusage. 

When  the  object  of  the  coml)ination  is  to  indict  the  prosecutor,  it  is  not  neces- 
sary to  show  with  what  purticular  offence  it  was  intended  to  charge  him,  but  it 
will  suffice  to  sav  that  they  conspired  to  indict  him  of  a  crime  punishable  by  the 
laws  of  tlie  country,  and  then  it  may  be  alleged  that  they,  according  to  the  con- 
sj)iracy,  did  falsely  indict  him  (R.  c.  Spragge,  2  Burr.  'jyS),  nor  is  it  necessary 
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tending  one  E.  F.  unjustly  to  deprive  of  his  good  name  and 
character,  and  also  fraudulently  to  obtain  and  acquire  to  them- 
selves, of  and  from  the  said  E.  F.,  divers  sums  of  money,  on, 
etc.,  at,  etc.,  in  the  county  aforesaid,  did  wicked!}'',  fraudulently, 
and  maliciously  conspire,  combine,  confederate,  and  agree  among 
»  themselves  falsely  to  charge  and  accuse,  and,  in  pursuance  of 
said  conspiracy,  combination,  confederacy,  and  agreement,  did 
then  and  there  falsely  charge  and  accuse  the  said  E.  F.,  that  he 
had  then  lately  before  received  certain  stolen  goods,  which  had 
then  lately  before  been  feloniously  stolen,  taken,  and  carried 
away,  knowing  them  to  be  stolen  ;  and  that  they  the  said  A.  B. 
and  C.  D.,  by  divers  threats  and  menaces  of  them  the  said  A.  B. 
and  C.  D.,  made  and  uttered  in  pursuance  of  the  said  conspiracy, 
combination,  confederacy,  and  agreement  aforesaid,  so  as  afore- 
said had  between  them  the  said  A.  B.  and  C.  D.,  that  tlie 
said  E.  F.  should  be  prosecuted  and  punished  as  a  receiver  of 
stolen  goods,  knowing  them  to  be  stolen,  afterwards,  to  wit,  on 
the  said  day  of  in  the  3'ear  aforesaid,  at  B.  aforesaid, 

in  the  county  aforesaid,  did  demand,  receive,  and  take  the  sum 
of  fifty  dollars  of  him  the  said  E.  F.,  for  and  as  a  composition 
of  an  agreement  not  to  prosecute  the  said  pretended  offence, 
and  to  discharge  him  the  said  E.  F.  from  all  further  prosecution 
for  the  same,  etc. 

(661)  Conspiracy  to  charge  a  man  with  receiving  stolen  goods^  and 
thereby  obtaining  money  for  compounding  the  same,  and  caus- 
ing him  to  lay  out  a.  sum  of  money  for  the  entertainment  of 
the  conspirators  at  one  of  their  houses.{p) 

That  A.  B.,  late  of,  etc.,  gentleman,  and  C.  D.,  late  of,  etc., 
laborer,  being  ill-disposed  persons,  and  wickedly  devising  and 
intending  one  M.  N.  not  only  of  his  credit  and  good  reputation 
unjustly  to  deprive,  but  also  to  obtain  and  acquire  to  themselves, 
of  and  from  the  said  M.  N.,  divers  large  sums  of  money,  on,  etc., 
with  force  and  arms,  at,  etc.,*  did  amongst  themselves  conspire, 
combine,  confederate,  and  agree  falsely  to  charge  and  accuse  the 

to  aver  tliat  tin-  iiuin  is  inn'oceiit  of  tlic  olVciicc  (R.  r.  Kiimc  rslcy,  1  Sir.  ItKl), 
for  lie  shall  be  jJiTSiiiiu'd   to  \w   imiocfiit  until  tin-  contrarv  apix'ar.      See  11.  i\ 
Best,  1  Salk.  174;   11.  i-.  S{)raggf,  2  Burr.  y93.     Jnfru,  (J71. 
ip)  Stark.  C.  P.  4G8. 
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said  M.  N".  with  havinsc  lately  before  then  received  stolen  goods. 
And,  etc.,  that  the  said  A.  and  C,  afterwards,  on,  etc.,  according 
to  the  said  conspiracy,  combination,  confederacy,  and  agreement 
between  themselves  before  had  as  aforesaid,  falsely,  wickedly, 
and  for  the  sake  of  lucre  and  gain,  did,  in  the  presence  and  hear- 
ing of  divers  persons,  charge  and  accuse  him  the  said  M.  N.,  that 
he  the  said  M.  IST.  had  bought  hats  tbat  were  stolen,  knowing 
them  to  have  been  stolen,  and  that  they  the  said  A.  B.  andC.  D. 
did  then  and  there  falsely  jiretend  and  affirm  to  the  said  M.  N". 
that  a  bill  of  indictment  has  been  found  at  the  g-eneral  session 
of  the  peace,  holden  at  the  quarter  sessions  in  and  for  the  said 
county,  on,  etc.,  then  last,  against  the  said  M.  N.  for  receiving 
stolen  goods,  know^ing  the  same  to  have  been  stolen  ;  whereas, 
in  truth  and  in  fact,  there  was  not  at  the  time  of  such  charge  and 
accusation,  nor  at  any  time  before  or  since,  any  bill  or  bills  of 
indictment  whatsoever  in  any  manner  found  against  the  said  M. 
N.,  for  the  said  supposed  oft'ence  so  falsely  charged  upon  him,  or 
for  any  such  like  crime;  and  whereas,  in  truth  and  in  fact,  the 
said  M.  N.  was  never  guilty  of  the  said  supposed  offence,  or  any 
other  offence  of  tbat  kind. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  by  the  said  false  accusations,  and  by  divers  threats, 
menaces,  and  allegations  of  them  the  said  A.  B.  and  C.  D.,  then 
and  there  uttered  and  made,  that  he  the  said  M,  N.  should  be 
transported  into  parts  beyond  the  seas  for  the  said  pretended 
offence,  they  the  said  A.  B.  and  C.  D.  did  then  and  there  demand, 
receive,  and  take  of  the  said  M.  JST.  one  piece  of  gold  coin,  of  the 
proper  coin  of  this  realm,  called  a  guinea,  for  and  as  a  compen- 
sation and  agreement  of  the  said  pretended  offence,  and  to  dis- 
charge the  said  M.  N.  from  all  further  prosecution  of  the  same ; 
and  they  the  said  A.  B.  and  0.  D.  did  also  then  and  there,  by  the 
false  and  wicked  pretences  aforesaid,  unlawfully  cause  and  pro- 
cure the  said  M.  N.  to  expend  and  lay  out,  and  the  said  M.  K. 
did  expend  and  lay  out  twenty-three  shillings,  of  lawful  money 
of  Great  Britain,  at  the  dwelling-house  of  the  said  A.  B.,  in  wine 
and  other  liquors,  in  the  company  and  for  the  entertainment  of 
them  the  said  A.  B.  and  C.  D.,  to  the  great  damage,  infamy,  and 
disgrace  of  the  said  M.  K.,  and  against,  etc.  {Conclude  as  in 
book  1,  chapter  3.) 
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(662)  Conspiracy  to  charge  a  man  ivith  an  unnatural  crime ^  and 
thereby  to  obtain  money. {q) 

{Commencement  as  in  the  last  precedent  to  the^.)  Did  amongst 
themselves  conspire,  combine,  confederate,  and  agree  falsely  to 
charge  and  accuse  the  said  M.  N".,  that  he  the  said  M.  X.  then 
lately  before  had  committed  the  crime  of  sodomy,  commonly 
called  buggery,  with  him  the  said  A.  B.  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present,  that  the  said 
A.  B.  and  C.  D.  afterwards,  to  wit,  on,  etc.,  at,  etc.,  according  to 
the  conspiracy,  combination,  confederacy,  and  agreement  between 
them  as  aforesaid  had,  falsely,  unlawfully,  and  wickedl}'  did 
charge  and  accuse  the  said  M.  N.,  that  he  the  said  M.  IST.  then 
lately  before  had  committed  the  crime  of  sodomy,  commonly 
called  buggery,  with  him  the  said  A.  B.  ;  whereas,  in  truth  and 
in  fact,  the  said  M.  N.  was  never  guilty  of  the  said  crime,  or  of 
any  crime  of  the  like  nature  ;  and  that  they  the  said  A.  B.  and 
C.  D.,  in  pursuance  of,  and  according  to  the  conspiracy,  com- 
bination, confederacy,  and  agreement  between  them  as  aforesaid 
had,  afterwards,  to  wit,  on,  etc.,  at,  etc.,  unlawfully,  wickedly, 
and  unjustly  did  obtain,  acquire,  and  get  into  their  hands  and 
possession  the  sum  of  five  pounds,  of  lawful  money  of  Great 
Britain,  of  the  moneys  of  the  said  M.  N.,  of  and  from  the  said 
M.  N.,  under  the  aforesaid  false  color  and  pretence,  and  also 
under  color  and  pretence  of  concealing  the  said  supposed  crime, 
and  for  not  prosecuting  the  said  M.  iN".  for  the  same,  to  the  great 
damage  of  the  said  M.  'N.,  against  the  peace,  etc.  [Conclude  as 
in  book  1,  chapter  3.) 

Second  count. 

That  the  said  A.  B.  and  C.  I).,  on,  etc.,  with  force  and  arms, 
at,  etc.,  wickedly,  unlawfully,  and  for  lucre  and  gain  sake,  did 
threaten  the  said  M.  N.,  that  unless  he  the  said  M.  N.  would 
give  them,  the  said  A.  B.  and  C.  D.,  five  pounds,  they  the  said 
A.  B.  and  C.  D.  would  swear  sodomy  (meaning  the  detestable 
crime  of  sodomy,  called  buggery)  against  him  the  said  M.  ^.\ 
whereas,  in  truth  and  in  fact,  tiie  said  M.  IS",  was  never  guilty  of 

[q)  Stark.  C.  P.  4G9. 
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the  crime  of  sodomy,  or  of  any  such  crime.  And  that  the  said 
A.  B.  and  C.  D.  afterwards,  to  wit,  on  the  same  day  and  year 
aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  by 
means  of  the  threatening  aforesaid,  unlawfully,  wickedly,  and 
injuriously  did  obtain,  acquire,  and  get  to  themselves,  of  and 
from  the  said  M.  N".,  five  pounds  of  lawful  money  of  Great 
Britain,  of  the  moneys  of  the  said  M.  N".  {Conclude  as  in  hook  1, 
chapter  3.) 

(663)  Conspiracy  to  .extort  money  generally  by  criminal  prosecution. 
First  county  charging  a  conspiracy  to  extort^  hy  commencing 
and  continuing  a  p)rosecution.{r) 

That  the  defendants,  intending  unlawfully,  fraudulently,  and 
deceitfully  to  extort,  obtain,  and  procure  of  and  from  the  prose- 
cutor a  large  sum  of  money  for  their  own  use,  on,  etc.,  at,  etc., 
did  corruptly  and  unlawfully  conspire  together  to  extort,  obtain, 
and  procure  of  and  from  the  prosecutor,  a  large  sum  of  money 
for  their  use,  and  in  order  to  extort,  obtain,  and  procure  the 
same,  did  corruptly  and  unlawfully  conspire  to  indict  the  prose- 
cutor for  having  kept  a  common  gaming-house,  etc.  That  de- 
fendants, in  furtherance  of  their  conspiracy,  afterwards,  to  wit, 
on,  etc.,  at,  etc.,  at  the  quarter  sessions,  etc.,  did  falsely  exhibit, 
and  cause  to  be  exhibited,  a  certain  bill  of  indictment  against 
the  prosecutor,  and  afterwards,  in  pursuance,  etc.,  did  corruptly, 
wilfully,  and  wickedly  procure  and  cause  the  said  bill  of  iudict- 

(?•)  R.  V.  Hollingben'y,  6  D.  &  R.  345.  Motion  for  a  new  trial  and  in  arrest 
of  judgment,  was  refused  after  a  conviction. 

Abbott,  C.  J. —  "The  indictment,  in  my  opinion,  most  clearly  charges  a  legal 
offence,  and  an  attempt  to  commit  it  by  illegal  means.  I  consider  the  very  term 
'extort'  necessarily  to  imply  the  adoption  of  illegal  means;  the  third  count, 
therefore,  is  undoubtedly  good,  because  that  states  only  that  the  defendants 
unlawfully  conspired  to  extort  money  from  the  prosecutor  by  oti'ering  to  suppress 
an  indictment  pending  against  him,  if  he  would  give  them  a  sum  of  money  as  a 
consideration  for  so  doing.  The  first  two  counts  certainly  charge  that  the  de- 
fendants conspired  falsely  to  exhibit  indictments  against  the  prosecutor.  If  that 
must  be  construed  to  mean  that  they  conspired  to  exliibit  false  indictments 
against  him,  there  is  a  variance,  because  the  jury  have  expressly  found  that  tlie 
indictments  were  not  false.  But,  as  it  seems  to  me,  that  allegation  may  fairly 
be  construed  to  mean,  and  I  believe  that  it  really  did  mean,  that  the  defendants 
falsely  exhibited  the  indictments  ;  that  is,  exhibited  tliem  not  for  the  purpose  of 
justice,  but  for  false  and  wicked  purposes  of  their  own ;  which,  whether  true  or 
not,  is  an  immaterial  allegation,  because  the  question  was,  whether  they  exhib- 
ited them  illegally  with  an  illegal  intent,  and  for  an  illegal  purjiose,  which  the 
jury,  after  full  consideration,  have  found  that  they  did." 
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ment  to  be  returned  a  true  bill,  and  that  defendants,  in  further 
pursuance,  etc.,  afterwards,  to  wit,  on,  etc.,  at,  etc.,  in  the  court 
of  king's  bench,  did  falsely  exhibit,  and  cause  to  be  exhibited,  a 
certain  bill  of  indictment  against  the  prosecutor,  and  did  after- 
wards, in  pursuance,  etc.,  corruptl}',  wilfully,  and  wickedly  pro- 
cure and  cause  the  said  bill  of  indictment  to  be  returned  a  true 
bill.  That  the  defendants,  in  pursuance,  etc.,  afterwards,  to  wit, 
on,  etc.,  at,  etc.,  did  unlawfully  and  wilfully  endeavor  to  obtain 
and  procure  of  and  from  the  prosecutor  a  large  sum  of  money, 
as  and  for  a  consideration  or  recompense  to  them  for  compro- 
mising and  suppressing  the  said  indictments,  and  giving  up  the 
further  prosecution  thereof. 

(664)  Second  count.     Charging  a  •prosecution  already  commenced^ 
and  a  conspiracy  to  extort  money  by  proposing  to  suppress  it. 

The  defendants  preferred  an  indictment  at  the  quarter  ses- 
sions against  the  prosecutor  for  keeping  a  common  gaming- 
house, which  being  removed  into  the  court  of  king's  bench,  and 
depending  there,  defendants  did  unlawfully  and  wickedly  conspire 
to  extort,  etc.,  of  and  from  the  prosecutor,  a  large  sum  of  money, 
and  in  pursuance,  etc.,  did  unlawfully  propose  to  the  prosecutor  to 
suppress  the  indictment,  and  to  withhold  certain  evidence  which 
they  had  and  could  bring  forward  to  prove  that  the  prosecutor 
had  unlawfully  kept  a  common  gaming-house,  if  he  would  give 
and  pay  to  them  a  large  sura  of  money  for  their  use,  etc. 

(665)  Third  count.     Charging  a  conspiracy  to  extort  by  iwomising 

to  compromise  a  then  pending  prosecution. 

That  defendants,  wickedly  intending  to  extort,  etc.,  of  and 
from  the  prosecutor,  divers  large  sums  of  money,  did  unlawfully 
and  wickedly  conspire  to  extort,  obtain,  and  procure  of  and  from 
the  prosecutor  divers  large  sums  of  money,  and,  in  pursuance  of 
their  conspiracy,  did  propose  to  compromise  and  suppress  a  cer- 
tain indictment  before  preferred  against  the  prosecutor  by  de- 
fendant B.,  and  then  pending  in  the  court  of  king's  bench,  and 
a  certain  other  indictment  before  preferred  against  the  prosecutor 
by  defendant  S.,  then  also  pending  in  the  court  of  king's  bench, 
and  to  prevent  further  proceedings  being  taken  against  the  prose- 
cutor tliereon,  if  the  prosecutor  would  give  and  pay  to  defendants 
244 


CONSPIRACY.  (666) 

a  large  sum  of  money,  as  a  consideration  and  recompense  to 
them  for  compromising  and  suppressing  the  last  mentioned  in- 
dictments, and  preventing  any  further  proceedings  being  taken 
against  the  prosecutor  thereon,  etc.(5) 

(666)  Conspiracy  to  impoverish  the  p)rosecutor^  and  hinder  him  from 
'   exe?'cising  his  lawful  trade  as  a  tailor;  with  an  overt  act,  set- 
ing  forth  the  consummation  of  the  conspiracy. {t) 

That  F.  E.  and  six  others,  devising  and  intending  unjustly, 
unlawfully,  and  by  indirect  means  to  impoverish  one  II.  B,,  and 
to  reduce  to  beggary  and  want  the  said  H.  B,,  and  to  hinder  and 
deprive  the  said  II.  B.  from  using  and  exercising  his  trade  and 
business  as  a  tailor,  which  he  then  and  there  used  and  exercised, 
on,  etc.,  at,  etc.,  wrongfully,  fraudulently,  maliciously,  and  un- 
lawfully did  confederate,  conspire,  combine,  and  agree  amongst 

(s)  This  form  is  given  merely  in  skeleton,  and  can  only  be  of  use  as  such. 

(<)  On  this  count  there  was  a  verdict  of  guilty  in  R.  v.  Eccles,  3  Dougl.  337. 
(Reported  also  in  1  Leacli,  276,  and  13  East,  230,  n.  ;  cf.  Wh.  Cr.  L.  8th  ed. 
§§  1349,  1352.)  The  indictment  contained  another  count  not  materially  differ- 
ent, and,  according  to  the  report  in  Douglas,  was  thus  disposed  of:  Chambre 
moved  an  arrest  of  judo;ment  on  two  gi-ounds — 1.  The  charge  is  too  general. 
Hawk.  b.  2,  c.  26,  s.  59;  The  King  r.  How,  B.  R.,  E.  ;  12  Geo.  I.  ;  1  Str. 
699;  The  King  v.  Munot,  B.  R.,  H.  ;  13  Geo.  I.  ;  2  Str.  1127;  14  Vin.  386. 
(Willes,  J.,  referred  to  The  King  v.  Kinnersly,  B.  R.,  T.  ;  5  Geo.  I.  ;  1  Str. 
193.)  It  must  be  a  conspiracy  to  do  something.  (Buller,  J.:  "  Here  the  act 
intended  is  stated.")  It  is  only  the  consequence  and  not  the  means  that  is 
stated.  (Lord  Mansfield:  "Be  the  means  what  they  may,  if  it  be  inconse- 
quence of  a  conspiracy,  it  is  criminal.")  The  issue,  it  was  argued,  is  not  well 
joined,  for  it  does  not  appear  that  any  of  the  defendants  but  Eccles  have  pleaded. 

Lord  Mansfield. — "The  conspiracy  is  to  prevent  Booth  from  working ;  the 
consequence  is  poverty.  But  the  conspiracy  and  consecjuence  are  stated ;  but 
it  is  objected  that  there  is  no  allegation  of  the  means.  Such  allegation  is  un- 
necessary. The  latter  cases,  and  especially  The  King  v.  Kinnersly,  are  very 
strong.  As  to  the  objection  on  the  issue,  the  record  goes  on  and  says,  '  they  and 
each  of  them." 

Buller,  J. — "The  indictment  says  more  than  is  sufficient  in  alleging  that  the 
defendants  conspired  'by  indirect  means.'  The  means  are  matters  of  evidence. 
If  the  indictment  had  stated  that  they  conspired  to  prevent  Booth  from  carry- 
ing on  hig  trade,  it  would  have  been  sufficient ;   '  by  indirect  means'  is  surplus- 

"  As  to  the  issue,  it  does  not  appear  by  this  record  that  any  of  the  defendants 
let  judgment  go  by  default.  Therefore  the  court  cannot  go  into  the  matter,  and 
the  issue  is  joined,  though  in  a  very  slovenly  manner.  If  any  of  the  defendants 
have  in  fact  let  judgment  go  by  default,  and  are  injured  by  this  manner  of  euter- 
inw  the  issue,  they  have  their  remedy  against  the  clerk  in  the  crown  office." 

Motion  denied. 

But  this  case  is  no  longer  law  so  inv  as  it  involves  the  position  that  a  con- 
spiracy to  impoverish  another  is  indictable.  R.  v.  Rowlands,  2  Den.  C.  C.  364  ; 
5  Cox  C.  C.  460,  4G8  ;   17  Q.  B.  671. 
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themselves  by  indirect  means  to  impoverish  the  said  11.  B.,  and 
to  deprive  and  hinder  him  from  following  and  exercising;  his 
aforesaid  trade  or  business  of  a  tailor  ;  and  the  said  F.  E.,  etc., 
in  pursuance  of,  and  according  to  the  unlawful  conspiracy,  com- 
bination, and  agreement  aforesaid,  on,  etc.,  at,  etc.,  indirectly, 
wrongfull}^  unlawfully,  maliciously,  and  unjustly  did  prevent  and 
hinder  the  said  H.  B.  from  following  his  aforesaid  trade  or  busi- 
ness in  Liverpool  aforesaid,  and  thereby  did  then  and  there 
greatly  impoverish  the  said  H.  B.,  to  the  great  damage,  etc. 

(667)  Conspiracy  to  defame  a  'public  officer.    First  count,  conspiracy 
to  defame  hy  charging  corrupt  conduct.{u) 

That  A,  B.,  etc.,  together  with  other  evil  disposed  persons 
whose  names  to  the  said  inquest  are  as  yet  unlcnown,  on,  etc.,  at, 
etc.,  wickedly  and  maliciously  devising  and  intending  to  bring 
contempt, discredit, and  dishonor  on  the  administration  of  public 
justice,  etc.,  and  to  deprive  C.  D.,  Esq.,  then  and  there  holding 
the  office  and  exercising  the  duties  {setting  forth  the  office),  of 
his  good  name,  fame,  and  reputation,  as  well  as  unjustly  to  sub- 
ject him  the  said  C.  D.  to  pains  and  penalties,  did  among  them- 
selves conspire,  combine,  confederate,  and  agree  together  to 
vilify  and  defame  the  said  C.  D.,  and  falsely  and  maliciously 
to  charge  and  accuse  him  the  said  C.  D.  with  having  been  guilty 
of  great  corruption  and  other  misdemeanors  in  liis  said  office, 
and  with  having  at  divers  times  in  his  said  office,  and  in  the 
exercise  of  the  said  duties,  corruptly,  unlawfully,  and  wickedly 
received  divers  large  bribes  and  sums  of  money,  and  other  valua- 
ble things,  and  with  having,  in  consideration  of  such  bribes, 
moneys,  and  other  valuable  things,  unlawfully,  corruptly,  and 
wickedly  retarded,  checked,  prevented,  falsified,  and  frustrated 
the  due  course  of  public  justice  of  the  said  commonwealth  in  the 
said  city  and  county,  to  the  great  damage,  disgrace,  and  infamy 
of  the  said  C.  D.,  to  the  great  discredit  and  dishonor  of  the  ad- 
ministration of  public  justice  as  aforesaid,  and  against,  etc. 
{Conclude  as  in  hook  1,  chapter  3.) 

(u)  Com.  V.  Straflord,  Sup.  Ct.  I'a.,  Dl-c.  T.  1845,  No.  39. 
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(668)  Second  count.     Same  as  firsts  setting  out  the  matter  charged. 

That  the  said  A.  B.,  on  the  day  and  year  aforesaid,  at  the 
county  aforesaid,  and  within  the  jurisdiction  aforesaid,  together 
with  divers  other  evil  disposed  persons  whose  names  are  to  this 
inquest  as  yet  unknown,  wickedly  and  maliciously  w^itli  thera 
devising  and  intending  to  bring  contempt,  discredit,  and  dishonor 
on  the  administration  of  public  justice  in  the  said  city  and 
county,  as  well  as  to  deprive  the  said  C.  I).,  Esq.,  holding  tlie 
office  and  exercising  the  duties  hereinbefore  specified,  of  his  good 
name,  fame,  and  reputation,  as  well  as  unjustly  to  sul)ject  him 
the  said  C.  D.  to  high  pains  and  penalties,  did  among  themselves 
conspire,  combine,  confederate,  and  agree  together  falsely  to 
charge  and  accuse  the  said  C.  D.,  Esq.,  then  in  the  office  and  in 
the  exercise  of  the  duties  hereinbefore  specified,  with  having,  in  a 
case  then  shortly  before  pending,  to  wit,  etc.  {here  state  the  matter 
charged)  ;  to  the  great  damage,  infamy,  and  disgrace  of  the  said 
C.  D.,  to  the  great  discredit  and  dishonor  of  the  administration 
of  public  justice  as  aforesaid,  and  against,  etc.  {Conclude  as  in 
hook  1,  chapter  3.) 

(669)  Third  count.     By  charging  the  prosecutor  with  having  been 

guilty  of  corruption  in  a  particular  case. 

That  the  said  A.  B.,  on  the  day  and  year  aforesaid,  at  the 
county  aforesaid,  and  within  the  jurisdiction  aforesaid,  together 
with  divers  other  evil  disposed  persons  whose  names  are  to  this 
inquest  as  yet  unknown,  wickedly  and  maliciously  with  them 
devising  and  intending  to  bring  contempt,  discredit,  and  dishonor 
on  the  administration  of  public  justice  in  the  said  city  and 
county,  as  well  as  to  deprive  C.  D.,  holding  the  office  and  exer- 
cising the  duties  hereinbefore  specified,  of  his  good  name,  fame, 
and  reputation,  as  well  as  unjustly  to  subject  the  said  C.  D.  to 
high  pains  and  penalties,  did  among  themselves  conspire,  com- 
bine, confederate,  and  agree  together  falsely  to  charge  and  accuse 
the  said  C.  D.,  wdien  in  the  office  and  in  the  exercise  of  the  duties 
hereinbefore  specified,  with  having, in  a  case  then  shortly  before 
pending,  to  wit,  a  case  in  which  one  K.  was  defendant,  corruptly, 
wickedly,  and  uidawfully  received  a  large  sum  of  money  as  a 
bribe,  to  wit,  the  sum  of  seventy -five  dollars  ;  to  the  great  dam- 
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age,  infamy,  and  disgrace  of  the  said  C.  D.,  to  the  great  discredit 
and  dishonor  of  the  administration  of  public  justice  as  aforesaid, 
and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(670)  Conspiring  to  defeat  public  Justice,  by  giving  false  evidence  and 
suppressing  facts  on  a  charge  of  felony. {v) 

That  before  commission  of  the  offence  by  W.  C.  and  R.  C, 
hereinafter  mentioned  to  have  been  committed  by  them,  one  F. 
S.  had  been  charged  before  J.  T.,  Esquire,  one  of  the  magistrates 
of  the  police  courts  of  the  metropolis,  sitting  at  the  police 
court,  Greenwich,  in  the  county  of  Kent,  and  within  the  metro- 
politan police  district,  on  suspicion  of  having  committed  a  cer- 
tain felony,  to  wit,  of  having  feloniously  broken  and  entered  the 
dwelling-house  of  one  J.  M.,  and  stolen  therein  divers  goods, 
chattels,  and  moneys  of  the  said  J.  M.  And  the  j  urors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  at  the  time  of 
the  commission  of  the  offence  hereinafter  alleged  to  have  been 
committed  by  the  said  W.  C.  and  R.  C,  to  wit,  on  the  thirtieth 
day  of  September,  in  the  year  of  our  Lord  at  the  parish  of 

Greenwich,  in  the  county  of  Kent,  the  said  W.  C.  and  R.  C. 
knew  and  Avere  acquainted  with  divers  matters,  facts,  circum- 
stances, and  things  material  to  be  inquired  into  by  the  said  J.  T. , 
as  such  magistrate  as  aforesaid,  and  touching  and  concerning 
the  said  charge  and  the  said  subject  matter  thereof,  all  and  every 
of  which  said  nnitters,  facts,  circumstances, and  things  it  then  and 
there  was  the  duty  of  the  said  W.  C.  and  R.  C.  to  make  known 
and  reveal  to  the  said  J.  T.,  as  such  magistrate  as  aforesaid,  and 
which  the  said  W.  C.  and  R.  C.  were  then  and  there  required  on 
her  majesty's  behalf  by  the  said  J.  T.,  as  such  magistrate  as  afore- 
said, to  make  known,  discover,  and  reveal  to  the  said  J.  T.,  as 
such  magistrate  as  aforesaid.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  the  said  W.  C,  late 
of  the  parish  of  Greenwich,  in  the  county  of  Kent,  laborer,  and  R. 
C,  late  of  the  same  place,  laborer,  being  evil  disposed  persons,  and 
contriving  and  intending  as  much  as  in  them  lay  to  pervert  the 
due  course  of  law  and  justice,  juid  not  regarding  their  said  duty 
in  that  behalf,  on  the  said  thirtietli  day  of  September,  in  the  year 

((•)   ')  Cox,  C.  C.  App.  p.  ix. 
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aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  unlaw- 
fully did  conspire,  combine,  confederate,  and  agree  together  to 
deceive  the  suid  J.  T.,  so  being  such  magistrate  as  aforesaid,  in 
the  premises,  and  to  withhold  and  conceal  from  the  said  J.  T.  the 
said  matters,  facts,  circumstances,  and  things,  and  falsely  to  repre- 
sent to  the  said  J.  T.,  so  being  such  magistrate  as  aforesaid,  that 
they  and  each  of  them  the  said  W.  0.  and  R.  C.  were  ignorant 
of  all  the  said  several  matters,  facts,  circumstances,  and  tilings, 
and  falsely  to  swear  before  the  said  J.  T.,  to  the  eliect  last  afore- 
said, and  by  such  false  swearing,  and  divers  deceitful, false,  and 
indirect  means,  ways,  and  methods,  to  perfect  and  put  into  effect 
the  said  wicked  conspiracy,  combination,  confederacy,  and  agree- 
ment, and  to  procure  the  said  J.  T.,  as  such  magistrate  as  afore- 
said, to  dismiss  the  said  charge,  and  mutually  to  aid  and  assist 
one  another  in  perfecting  and  putting  in  execution  the  said 
wicked  conspiracy,  combination,  confederacy,  and  agreement ;  to 
the  evil  and  pernicious  example  of  all  other  persons  in  the  like 
case  offending,  and  against  the  peace,  etc. 

Second  count. 

That  the  said  W.  C,  on  the  said  thirtieth  day  of  September, 
in  the  year  aforesaid,  at  the  parish  of  Greenwich  aforesaid,  in 
the  county  of  Kent  aforesaid,  unlawfully  did  conspire,  combine, 
confederate,  and  agree  together  and  with  divers  other  persons 
whose  names  to  the  jurors  aforesaid  are  unknown,  wilfully  and 
corruptly  to  give  false  evidence,  and  wilfully  and  corruptly  to 
swear  that  which  was  false,  upon  the  examinations  upon  oath 
of  the  said  W.  C.  and  R.  C,  before  the  said  J.  T.,  Esquire,  then 
being  one  of  the  magistrates  of  the  police  courts  of  the  metro- 
polis, acting  at  one  of  the  said  courts,  to  wit,  at  the  Greenwich 
police  court,  in  the  county  of  Kent,  touching  and  concerning 
a  certain  charge  then  depending  before  the  said  J.  T.,  to  wit,  a 
charge  against  one  F.  S.,  of  having  feloniously  broken  and 
entered  a  certain  dwelling-house  of  one  J.  M.,and  stolen  therein 
divers  goods,  chattels,  and  moneys  of  the  said  J.  M.  ;  to  the 
great  and  pernicious  example  of  all  others  in  the  like  case  of- 
fending, to  the  manifest  perversion  of  public  justice,  and  against 
the  peace,  etc. 
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(671)  Conspiracy  to  indict  a  person  for  a  capital  offence^  who  was 
acquitted  on  the  trial.{w) 

That  J.  S.,  late  of,  etc.,  and  M.  S.,  late  of,  etc.,  being  persons 
of  an  evil  mind  and  wicked  disposition,  and  devising  and  in- 
tending to  deprive  one  AV.  G.  of  his  good  narae,  fame,  credit, 
and  reputation,  and  also  to  subject  the  said  W.  Gr.,  without  any 
just  cause,  to  the  loss  of  his  life  and  forfeiture  of  his  goods  and 
chattels,  lands  and  tenements,  on,  etc.,  at,  etc.,  aforesaid,  wickedly 
and  maliciously  did  conspire,  combine,  and  agree  amongst  them- 
selves to  indict  and  cause  to  be  indicted  the  said  W.  G.,  for  a 
crime  or  offence  liable  by  the  laws  of  this  kingdom  to  be  pun- 
ished capi tally, (:r)  and  to  prosecute  the  said  W.  G.  upon  such 
indictment.  And  the  jurors,  etc.,  do  further  present,  that  the 
said  J.  S.  and  M.  S.,  according  to  the  conspiracy,  combination, 
and  agreement  aforesaid,  between  them  as  aforesaid  before  had, 
afterwards,  to  wit,  on,  etc.,  at  the  session  of  oyer  and  terminer 
of  our  said  lord  the  king,  then  holden  at  I^qw  Sarum  aforesaid, 
in  and  for  said  county  of  Wilts,  before  the  honorable  Sir  R.  A., 
knight,  one  of  the  barons  of  his  majesty's  court  of  exchequer, 
and  E.  W.,  Esq.,  one  of  his  said  majesty's  Serjeants  at  law,  and 
others  their  fellows,  justices  of  our  said  lord  the  king,  assigned 
by,  etc.  {here  recite  the  commission  as  in  the  last  precedent)^  to 
inquire  of  all  crimes  hy  the  oath  of  N.  P.,  Esq.  [the  names  of  the 
grand  jurors)^  good  and  lawful  men  of  the  county  aforesaid, 
then  and  there  sworn  and  charged  to  inquire  for  our  said  lord 
the  king  for  the  body  of  the  said  county,  falsely,  wickedly,  and 
maliciously,  and  without  any  reasonable  or  probable  cause,  did 
indict  and  cause  to  be  indicted  "the  aforesaid  W.  G.,  by  the  name 
of  W.  G.,  late  of,  etc.,  bookseller  and  stationer,  for  that,  etc. 
{here  recite  the  indictment).  And  the  jurors  of  this  inquisition, 
on  their  oaths  aforesaid,  further  present,  that  tlie  said  J.  S.  and 
M.  S.,  according  to  the  conspiracy,  combination,  and  agreement 
between  them  as  aforesaid  before  had,  aftervvanls,  to  wit,  on  the 
said,  etc.,  and  on  divers  other  days  and  times  afterwards,  at  New 

(?/;)  Tliis  cfniiit  was  sustained  in  U.  v.  Spra^Zfri',  2  Burr.  !i;i.'i  (sec  Cliit.  ('.  L. 
1174),  arnl  a|)])rovc(I  by  tlic  siiprcnie  court  of  Alabama  in  State  c.  Cawood,  2 
Stew.  ,S(JO.      See  supra,  (',^>'.K 

(x)  Tliisis  suflici<iit.      2  Hin-r.  ;»!>.'{. 
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Sariim  aforesaid,  in  the  county  aforesaid,  the  said  W.  G.,  upon 
the  indictment  aforesaid,  wickedly  and  maliciously  did  prose- 
cute, until  the  said  W.  G.  afterwards,  to  wit,  at  the  delivery  of 
the  gaol  of  our  said  lord  the  king,  of  his  said  county  of  W., 
holden  at  New  Sarum  aforesaid,  on,  etc.,  before  the  honorable 
H.  L.,  Esq.,  one  of  the  barons  of  his  said  majesty's  court  of  ex- 
chequer, W.  II.,  Esq.,  Serjeant  at  law,  and  others  their  fellows, 
justices  of  our  said  lord  the  king,  duly  assigned  to  deliver  his 
said  gaol  of  the  said  county  of  W.  of  the  prisoners  therein  being, 
by  a  certain  jury  of  the  county,  by  due  form  of  law  was- acquitted 
of  the  premises  aforesaid  in  the  said  indictment  above  specified, 
by  reason  of  which  said  false  and  malicious  prosecutions  of  the 
said  W.  G.  by  them,  the  said  J.  S.  and  M.  S.,  in  form  aforesaid, 
he  the  said  W.  G.  was  compelled  to  expend  divers  sums  of  money, 
and  to  undergo  divers  hardships  of  body,  in  his  defence  to  the 
prosecution  aforesaid,  to  the  great  damage,  disgrace,  and  infamy 
of  the  said  W.  G.,  to  the  evil  example,  etc.,  and  against,  etc. 
{Conclude  as  in  bpok  1,  chapter  3.) 

(672)  Conspiracy  to  induce  a  material  witness  to  suppress  his 

testimony.{y) 

The  jurors,  etc.,  upon  their  oath  present,  that  A.  B.,  C.  D.,  and 
E.  F.,  all  of,  etc.,  laborers,  being  evil  disposed  persons,  and  well 
knowing  that  a  certain  bill  of  indictment  for  felony  was  intended 
and  about  to  be  preferred  against  one  G.  II.,  and  that  one  I.  J. 
was  a  material  witness  in  support  of  such  bill  of  indictment,  on, 
etc.,  at,  etc., in  the  county  aforesaid,  did  unlawfully  and  wickedly 
conspire,  combine,  confederate,  and  agree  together  to  induce  the 
said  I.  J.  to  suppress  the  evidence  he  knew,  and  which  was 
within  his  knowledge  touching  the  said  felony,  and  to  withdraw 
and  conceal  himself,  in  order  to  prevent  his  being  examined  as  a 
witness  in  support  of  said  bill  of  indictment,  so  as  aforesaid 
intended  to  be  preferred,  against,  etc.  {Conclude  as  in  book  1, 
chapter  3.) 

(673)  Same  as  last^  in  another  shape. 
The  jurors, etc.,  upon  their  oath  present,  that  at  the  time  of  the 

(?/)  See  3  Chit.  C.  L.  1156;  1  Salk.  174;  2  Ld.  Kaym.  1167;  Davis's  Pree. 
109. 
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conspiracy,  combination,  confederacy,  and  ao;reement  hereafter 
mentioned,  one  A.  B.  was  a  prisoner  in  the  commonwealth's 
gaol,  situated  in  B.,  in  the  county  aforesaid,  lawfully  committed 
and  charged  with  a  certain  felony  before  that  time  by  him  com- 
mitted, and  a  certain  indictment  was  about  to  be  preferred 
against  him  the  said  A.  B.  for  the  said  felony,  and  that  one  0. 
D,  was  a  material  witness  in  support  of  such  bill  of  indictment ; 
and  that  E.  F.  and  G.  H.,  both  of,  etc.,  laborers,  well  knowing 
the  premises,  and  contriving  and  intending  to  prevent  the  due 
course  of  law  and  justice,  and  to  prevent  the  said  C.  D.  from 
attending  as  a  witness  in  support  of  said  bill  of  indictment  about 
to  be  preferred  as  aforesaid,  on,  etc.,  at,  etc.,  and  while  the  said 
A.  B.  was  a  prisoner  in  the  said  prison  as  last  aforesaid  for  the 
said  felony,  wilfully  and  corruptly  did  conspire,  combine,  con- 
federate, and  agree  among  themselves  to  induce  the  said  C.  D. 
to  suppress  the  evidence  he  knew  concerning  said  felony  and  to 
prevent  the  said  C.  D.  from  attending  to  give  evidence  as  a  wit- 
ness in  support  of  said  bill  of  indictment  against  the  said  A.B., 
so  about  to  be  preferred  against  him  as  aforesaid.  {Conclude  as 
in  book  1,  chapter  3.) 
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CHAPTER  III. 

NUISANCE. 

(674)  General  frame  of  indictment. 

OBSTRUCTIONS  TO  HIGHWAYS  AND  WATERCOURSES. 

(675)  Erecting  a  gate  across  a  public  highway. 

(676)  Erecting  and  continuing  a  house,  part  of  which  was  on  the  highway. 

(677)  Obstructing  a  common  highway,  by  placing  in  it  drays. 

(678)  Same,  with  filth,  etc. 

(679)  Letting  off  fireworks  in  the  public  street. 

(680)  Keeping  a  pond  of  stagnant  water  in  the  city. 

(681)  Placing  a  quantity  of  foul  liquor,  called  "returns,"  in  the  highway. 

(682)  Laying  dung  near  a  public  street,  whereby  the  air  was   infected  and 

inhabitants  annoyed. 
(68o)  Letting  wagons  stand  in  a  public  street,  so  as  to  incommode  passen- 
gers. 

(684)  Placing  casks  in  the  highway. 

(685)  Leaving  open  an  area  on  foot  pavement  in  a  street. 

(686)  Laying  dirt  in  a  footway. 

(687)  Keeping  a  ferocious  dog. 

(688)  Profane  swearing  in  a  public  street. 

(689)  Obstructing  townways  in  Massachusetts,  under  the  stat.  of  178G,  ch. 

66,  §  7,  and  1786,  ch.  81,  §  6. 

(690)  Blocking  up  the  great  square  of  a  town-house  in  Pennsylvania. 

(691)  Erecting  a  wooden  building  on  public  square  of  a  village  in  Vermont. 

(692)  Throwing  dirt  upon  a  public  lot. 

(693)  Stopping  an  ancient  watercourse,  whereby  the  water  overflowed  the 

adjoining  highway,  and  damaged  the  same. 

(694)  Diverting  a  watercourse  running  into  a  public  pond  or  reservoir. 

(695)  Obstructing  a  watercourse  called  "  Peg's  Run." 

(696)  Permitting  waters  of  a  mill  to  overflow. 

(G97)   Obstructing  an  ancient  watercourse,  whereby  a  public  highway  was 
overflowed  and  spoiled. 

(698)  Erecting  a  dam  on  a  navigable  river. 

(699)  Erecting  obstructions  on  a  navigable  river. 

(700)  Obstructing  a  river  which  is  a  public  highway,  by  erecting  a  fisli-trap 

or  snare  in  it  called  "putts." 

(701)  Damming  creek. 

(702)  Obstruction  of  fish  in  the  river  Susquehanna,  under  the  act  of  9th 

March,  1771. 
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(703)  Obstructing  a  harbor  by  erecting  in  it  piles,  etc. 

(704)  Negligently  permitting  fences  to  remain,  during  the  crop  season,  less 

than  five  feet  high,  under  the  North  Carolina  statute. 
{_For  non-repairing  roads,  see  infra,  781,  etc.] 

UNWHOLESOME  SMELLS,   ETC. 

(705)  General  form  for  nuisance  in  carrying  on  unwholesome  occupations 

near  to  habitations  or  public  highways. 

(706)  Carrying  on  the  trade  of  a  trunk-maker  near  to  houses,  ^o  as  to  be- 

come a  nuisance. 

(707)  Erecting  a  soap  manufactory  near  a  highway  and  dwelling-house. 

(708)  Nuisance  by  deleterious  smoke  and  vapors. 

(709)  Nuisance  by  rendering  water  unfit  to  drink. 

(710)  Keeping  gunpowder  in  a  city. 

(711)  Keeping  hogs  in  a  city.     First  count,  placing  hogs  in  a  certain  mes- 

suage, etc.,  and  feeding  them,  so  as  to  generate  a  stench,  etc. 

(712)  Second  count,  keeping  hogs  near  the  dwelling-houses  of  divers 

citizens,  etc.,  and  near  the  public  highways. 

(713)  Third  count,  after  averring  defendant  to  be  the  owner  of  a  large 

building,  etc.,  charges  him  with  introducing  into  it  great  num- 
bers of  hogs,  etc. 

(714)  Boiling  bullock's  blood  for  making  colors,  near  the  public  ways. 

(715)  Keeping  a  distillery  near  public  streets. 

(716)  Exposing  a  child,  infected  with  smallpox,  in  the  public  streets. 

(717)  Against  a  parent  for  not  giving  hrs  deceased  child  a  proper  burial. 

(718)  Bringing  a  horse  infected  with  the  glanders  into  a  jmblic  place. 

(719)  Against  owner  of  land  for  erecting  otl'ensive  buildings. 

(720)  Keeping  a  privy  in  a  street. 

(721)  Keeping  a  privy  near  an  adjoining  house. 

DI80RDEULY  AND  GAMING-HOUSES. 

(722)  Disorderly  house,  etc.     Form  used  in  New  York. 

(723)  Second  count.     Gaming-houses,  etc. 

(724)  Disorderly  house.     Form  in  use  in  Massachusetts. 
(724a)  Another  form. 

(72.1)   Keeping  a  common  bawdy-house  in  IMassachusetts. 

(726)  Against  keeper  of  house  of  ill-fame.      Rev.  Sts.  Mass.  ch.  130,  §  8  ; 

Stat.  1849,  ch.  84. 
(726a)   Same,  under  Mass.  stat.  1855,  ch.  405. 

(727)  Keeping  brothel  in  Hamilton  county,  umlcr  Ohio  statute. 

(728)  Kiicping  disorderly  tavern,  under  Ohio  stiilntc. 

(729)  Disorderly  house.      Form  used  in  IMiiladelphia. 
(7  30)  Se<;ond  count.     Tippling-house. 

(731)  Another  form  for  same. 

(732)  Disorderly  house,  under  Vermont  licv.  Sts.  tj  9,  ch.  99. 

(733)  Keeping  a  disorderly  house,  and  fighting  cocks,  etc.,  at  comnion  law. 
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(734)  disorderly  house.     Form  used  in  South  Carolina. 
(734o)  Same  in  Florida  by  information. 

(735)  Letting  house  to  women  of  ill-fame,  at  common  law. 
(73G)   Keeping  a  gaming-house,  at  common  law. 

(737)  Second  count.     Gaming  room. 

(738)  Keeping  a  common  gaming-house,  at   common  law.     Another  form, 

omitting  the  averment  in  last  of  playing  rouge  et  noir. 

(739)  Same,  the  game  played  being  hazard. 

(740)  Same,  and  permitting  persons  unknown  to  plav  at  E.  O. 

(741)  Gaming-house.     Form  in  use  in  New  York. 

(742)  Against  an  innholder,  in  Massachusetts,  for  allowing  ninepins,  etc.,  to 

be  played  on  his  premises. 

(743)  Against  same  for  keeping  gaming  cocks,  under  Rev.  Sts.  ch.  47,  §  9. 

(744)  Against  tavern-keeper  for  permitting  unlawful  gaming,  in  Penns}l- 

vania. 

(745)  Against  a  person  in  same,  for  keeping  a  gambling  device  called  sweat- 

cloth. 

(746)  Second  count.     Common  gaming-house. 

(747)  Gambling  under  Pennsylvania  act  of  1847.     First  count,  keeping  a 

room  for  gambling. 

(748)  Second  count,  exhibiting  gambling  apparatus. 

(749)  Third   count,   aiding   persons  unknown   in   keeping  a  gambling 

table. 

(750)  Fourth  count,  persuading  T.  S.  to  visit  a  gambling  room. 

(751)  Against  a  tavern-keeper  for  holding  near  his  house  a  horse-race,  under 

the  Pennsylvania  statute. 

(752)  Masquerade,  under  Pennsylvania  statute  of  15th  February,  1808. 

(754)  Gaming  in  Alabama.     First  count,  playing  at  cards. 

(755)  Keeping  a  gaming-table  in  Alabama. 

PROFANATION  OF  LORD'S  DAY. 

(756)  Nuisance  in  an  open  profiination  of  the   Lord's  day,  by  keeping  a 

shop. 

(757)  Keeping  shop   open,   or  trafficking   on  the   Sabbath,   on  Charleston 

neck. 

(758)  Doing  business  on  Sunday  against  the  Massachusetts  statute, 

UNWHOLESOME  MF.AT,   ETC. 

(759)  Selling  unwholesome  meat.     Rev.  Sts.  of  Mass.  eh.  171,  §  11. 

(760)  For  adulterating  bread  for  the  purpose  of  sale.     Rev.    Sts.  of  Mass. 

ch.  31,  §  12. 

(761)  Selling  adulterated  medicine.     Mass.  stat.  1853,  ch.  394,  §  1. 

(762)  Selling  a  diseased  cow  in  a  public  market. 

(763)  Offering  putrid  meat  for  sale. 

(764)  Another  form  for  the  same. 
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SCANDALOUS  EXHIBITIONS  AXD  INDECENT  EXPOSURE. 

(765)  Exhibiting  scandalous  and  libellous  effigies,  and  thereby  collecting  a 

crowd,  etc. 
(765a)  Exhibiting  indecent  performances  in  a  booth. 

(766)  Keeping  a  house  in  which  men  and  women  exhibit  themselves  naketl, 

etc.,  as  "model  artists." 

(767)  Bathing  publicly  near  public  ways  and  habitations. 

(768)  Public  exposure  of  naked  person. 
(768a)  Another  form. 

(769)  Exposing  the  private  parts  in  an  indecent  posture. 

(770)  Same,  under  §  8,  ch.  444,  Vermont  Rev.  Sts.     First  count,  exposure 

to  divers  persons,  etc. 

(771)  Second  count.     Exposure  in  the  presence  of  one  Polly  P. 

(772)  Third  count.     Exposure  in  the  presence  of  Polly  P.  and  divers 

other  persons  to  the  jurors  unknown. 

(773)  Another  form  for  the  same  in  North  Carolina,  there  being  no  allega- 

tion of  the  presence  of  lookers  on. 

LEWDNESS  AND  DRUNKENNESS. 

(7  74)  Lewdness  and  lascivious  cohabitation  in  Massachusetts.     First  count, 
lascivious  behavior  by  lying  in  bed  openly  with  a  woman. 

(775)  Second  count.     Lascivious  behavior,  by  putting  the  arms  openly 

about  a  woman,  etc. 

(776)  Lascivious  cohabitation  at  common  law. 

(777)  Lewdness,  etc.,  by  a  man  and  woman  unlawfully  cohabiting  and  living 

together. 
(7  78)  Notorious  drunkenness. 

COMiMON  SCOLD,   NIGHT-WALKER,   BARRATOR,   ETC. 

(779)  Common  scold. 
(779a)   Night-walker. 

(780)  Barratry. 

TRAMPS. 

(780a)  Under  Pennsylvania  statute. 

NON-RKPAIRIX(i  OF   ROADS. 

(781)  Against  inhabitants  of  a  township  for  not  repairing  a  highway  situate 

within  the  townshij). 

(782)  Agaiiist  a  county  for  sull'ering  a  puldic  bridge  to  decay. 

(783)  Against  the  inhabitants  of  a  parish  for  not  repairing  a  common  high- 

way. 

(784)  Against  a  corporation  of  a  town  for  suiU'riiig  a  watercourse  whicli  sup- 

plied the   inhabitants   with    water,  an<l    wiiich   tiiey  were  bound  to 
cleanse,  etc.,  to  be  filthy  and  unwholesome. 

256 


NUISANCE. 

(785)  Information  in  New  Hampshire  against  a  town  for  refusing  to  repair, 

etc. 

(786)  Against  the  inhabitants  of  a  town  for  not  repairing  a  highway,  in  Mas- 

sachusetts. 

(787)  Against  a  supervisor  in  Pennsylvania  for  refusing  to  repair  road. 

(788)  Against  a  supervisor  in  Pennsylvania  for  refusing  to  open  a  road,  etc. 

(789)  Against  overseer  in  North  Carolina  for  refusing  to  repair  road. 

(790)  Against  commissioner  in  South  Carolina  for  refusing  to  repair  road. 

(791)  Against  overseer  in  Alabama  for  same. 

VIOLATIONS  OF  LICENSE  LAWS. 

(792)  Presuming  to  be  a  common  seller  of  wine,  under  the  Maine  statute. 

(793)  Selling  liquors  by  retail  in  New  Hampshire. 

(794)  Dealing  in  liquor,  etc.,  without  license,  under  §  1,  ch.  83,  Vermont 

Rev.  Sts. 

(795)  Selling  liquor  by  the  small,  under  same. 

(796)  Selling  liquor,  etc.,  under  Massachusetts  Rev.  Sts.  ch.  47,  §  1. 

(797)  Another  form  under  same  section. 

(798)  Under  Rev.  Sts.  ch.  47,  §  2, 

(799)  Another  form  under  same. 

(800)  Under  Rev.  Sts.  ch.  47,  §  2. 

(801)  Another  form  under  same. 

(802)  Another  form  under  same. 

(803)  Another  form,  under  Rev.  Sts.  ch.  47,  §  2,  where  defendant  is  licensed 

to  sell  wine,  etc. 

(804)  Another  form  under  same. 

(805)  Another  form  under  same. 

(806)  Another  form  under  same. 

(807)  Selling  liquor  without  license,  under  Massachusetts  Rev.  Sts.  ch.  47, 

§3. 

(808)  Another  form  under  same. 

(809)  Another  form  under  same. 

(810)  Violation  of  license  laws  in  Rhode  Island. 

(811)  Same  in  New  York. 

(812)  Same  in  New  Jersey. 

(813)  Same  in  Pennsylvania. 

(814)  Another  form  for  same,  being  that  used  in  Philadelphia. 

(815)  Same  in  Virginia. 

(816)  Same  in  North  Carolina. 

(817)  Same  in  Alabama. 

(818)  Same  in  Kentucky. 

(819)  Same  in  Tennessee. 

(820)  Same  in  Mississippi. 

(820a)  Selling  to  person  of  intemperate  habits  under  Alabama  statute. 
(8206)   Same  in  Pennsylvania. 
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OFFEXCES  TO  DEAD  BODIES. 

(821)  Digging  up  and  taking  away  a  dead  body  from  a  cliurchyard  at  com- 

mon law. 

(822)  Removal  of  dead  body,  under  Massachusetts  statute. 

(823)  Disinterring  dead  body,  in  New  Hampshire. 

(824)  Removing  a  body  from  its  grave  where  there  are  near  relatives,  under 

Ohio  statute. 

(825)  Same  in  Indiana. 

(826)  Selling  the  body  of  a  capital  convict  for  dissection,  dissection  being  no 

part  of  the  sentence. 

(827)  Preventing  the  interment  of  a  dead  body  by  an  arrest. 

OFFENCES  AGAINST  THE  LOTTERY  LAWS. 

(828)  Selling  lottery  tickets.     General  frame  of  indictment. 

(829)  Same  where  ticket  is  lost  or  destroyed,  or  in  defendant's  possession. 

(830)  Selling  ticket  in  New  Hampshire. 

(831)  Same  in  Massachusetts. 

(832)  Advertising  lottery  ticket  In  same,  under  stat.  1825,  ch.  184. 

(833)  Selling  lottery  tickets  in  same,  under  stat.  1825,  ch.  184,  §  K 

(834)  Selling  ticket  in  New  York. 
(335)  Another  form  for  same. 

(836)  Promoting  lottery  in  same,  being  the  form  in  common  use. 

(837)  Carrying  on  lottery  whose  description  is  unknown  to  jurors. 

(838)  Selling  lottery  policy  in  Pennsylvania,  under  act  of  March  16,  184  7. 

(839)  Selling  tickets  in  same,  under  same. 

(840)  Same  under  repealed  act  of  March  1,  1833.    First  count,  sale  of  ticket, 

ticket  being  set  forth. 

(841)  Second  count.    Conspiracy  to  sell  a  lottery  ticket,  etc.,  the  defend- 

ant being  singly  charged  with  a  conspiracy  with  others  unknown. 

(842)  Same  in  Virginia. 

(843)  Selling  lottery  tickets,  under  Ohio  statute. 

(844)  Opening   up  a   lottery  scheme,   called    ''the  Western    Reserve  Art 

Union,"  under  Ohio  statute. 

(845)  Obstructing  authorities,  under  Ohio  statute. 

(846)  Obstructing  authorities  and  preventing  a  proclamation  at  a  riot,  under 

Ohio  statute. 

(847)  Riot  and  refusing  to  disperse  on  proclamation  being  made,  under  ( )liio 

statute. 

(848)  Publishing  scheme  of  chance,  umlcr  Oliio  statute. 

(674)  General  form  of  indictment. 

That  A.  B.,  late  of,  etc.,  on,  etc.,  and   on  divers  days  and 
times  between  tiiat  day  and  tlie  takiiiii^  of  tliis  inquisition, (*?) 

{(i)  The  averment  of  continuance,  if  uiisnp])<)rtcd  by  evidence,  is  surplusage. 
It  is  introduced,  liowevcr,  in  all  cases  where  the  nuisance  continues,  and  the  object 
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at,  etc.,  near  to  the  dwelling-houses  of  divers  citizens  of,  etc., 
and  also  to  divers  public  streets  of  said,  etc.,  did,  etc.  {stating 
the  imrticular  offence\{b)  by  reason  whereof  (c)  {state  the  particular 
annoyance  as  in  succeeding  forms)^{d)  to  tlie  great  damage  and 
common  nuisance(c)  not  only  of  all  the  inhabitants  of  the  said 

of  it  is  to  enable  the  court  to  give  judgment  of  abatement.  13  East,  164  ;  8  T. 
R.  142  j  2  Stra.  686;  3  Chit.  C.  L.  608.  See  AVh.  Cr.  Ev.  §§  138  et  seq.; 
"VVh.  Cr.  PI.  &  Pr.  §  12.5.     See  supra,  vol.  i.  p.  15. 

(b)  The  indictment  must  set  forth  a  specific  offence.  The  allegation  "com- 
mon nuisance"  is  not  enough.  The  nuisance  must  be  described.  Wh.  Cr.  L. 
8th  ed.  §  1428.  An  indictment  lor  a  imisance  in  frequenting  houses  of  ill-fame, 
must  cliarge  that  "  the  defendant,  knowing  the  house  to  be  a  house  of  ill-fame, 
did  openly  and  notoriously  haunt  and  frequent  the  same."  Brooks  v.  State,  2 
Yerg.  482.  See  Wh.  Cr.  L.  8th  ed.  §  1428.  And  an  allegation  in  an  indictment, 
that  certain  facts  charged  were  "  to  the  common  nuisance  of  all  the  good  citizens  of 
the  state,"  will  not  make  it  a  good  indictment  for  a  common  nuisance,  unless 
these  facts  be  of  such  a  nature  as  may  justify  that  conclusion  as  one  of  law  as 
well  as  of  fact.  Com.  v.  Webb,  6  Rand.  726  ;  State  v.  Baldwin,  1  Dev.  & 
Bat.  195.  Thus,  where  it  was  charged  that  the  defendants  assembled  at  a  public 
place,  and  profanely  and  with  a  lou<l  voice  cursed,  swore,  and  quarrelled,  in  the 
hearing  of  divers  persons  then  and  there  assembled,  whereby  a  certain  singing- 
school  was  broken  up  and  disturbed,  ad  commune  nocunientum,  it  was  held  that 
the  indictment  could  not  be  sustained  as  one  for  a  common  nuisance.  State  v. 
Baldwin,  1  Dev.  &  Bat.  195.  It  is  not  enough  in  an  indictment  for  a  public 
nuisance  in  damming  uj)  and  stagnating  the  waters  of  a  creek,  whereby  the  air 
is  corrupted  and  infected,  and  sends  forth  noisom.e  and  unwholesome  smells,  to 
lay  it  to  the  common  nuisance  of  "all  the  citizens  of  the  commonwealth,  not 
only  residing  and  inhabiting  there,  but  also  going,  returning,  passing,  and  repass- 
ing by  the  same,"  nor  "to  the  common  nuisance  of  all  the  citizens  of  the  com- 
monwealth ;"  but  to  maintain  a  public  prosecution  for  a  nuisance,  it  is  necessary 
to  allege  and  prove  that  the  obstructions  placed  in  the  creek,  produce  a  stagna- 
tion of  the  waters,  and  corrupt  the  air  in  or  near  a  public  highway,  or  in  some  other 
place  in  which  the  public  have  a  special  interest.  Com.  v.  AVebb,  6  Rand.  726. 
See  on  the  general  principle,  People  v.  Cunninghan,  1  Denio,  524. 

(c)  See  supra,  vol.  i.  p.  24. 

As  to  when  scienter  is  necessary,  sec  Stein  v.  State,  37  Ala.  123.  Infra, 
716  et  seq.  Ordinarily,  however,  the  .allegation  is  unnecessary,  and  in  any  view 
should  only  be  inserted  in  an  alternative  count.  Ignorance,  or  even  good  inten- 
tion, is  no  defence  to  an  indictment  tor  nuisance.     Wh.  Cr.  L.  8th  ed.  §  1421. 

((/)  See  notes  io  supra  form  2;  and  Wh.  Cr.  PI.  &  Pr.  §  125.  See  also  Wells 
V.  Com.,  12  Gray  (Mass.),  326. 

(e)  The  conclusion  must  always  be  "to  the  common  nuisance."  AVh.  Cr.  L. 
8th  ed.  §  1427.  Thus  an  indictment  for  a  nuisance,  which  ends  "to  the  com- 
mon nuisance  of  divers  of  the  commonwealth's  citizens,"  is  insufficient.  It 
should  be  laid,  so  it  has  been  held  in  Virginia,  to  the  common  nuisance  "  of  all 
the  citizens  of  the  commonwealth,  residing  in  the  neighborhood,"  or  "of  all 
citizens,  etc.,  residing,  etc.,  and  passing  thereby."  Com.  v.  Paris,  5  Rand. 
691.  In  Pennsylvania  it  is  admissible  to  conclude  to  the  common  nuisance  of 
the  citizens  of  the  commonwealth  of  Pennsvlvania.  Graffin  v.  Com.,  3  Penn. 
R.  502. 

Before  considering  the  precedents  of  indictments  for  nuisance  in  obstructing, 
encroaching  on,  or  annoying  the  public  in  using  public  highways,  bridges,  har- 
bors, watercourses,  or  navigable  rivers,  the  general  character  of  the  offence  will 
be  examined.     All  permanent  obstructions  to  the  passage  of  the  citizens  of  the 
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but  all  other  good  citizens  of  the  said  commonwealth, 
there  (or  if  the  nuisance  be  on  a  highway,  say  on  said  highway) 

state  over  public  highways  or  bridges  are  nuisances  for  which  an  indictment 
will  lie,  and  it  will  even  be  no  defence  that  the  highway  was  opened  by  an  er- 
roneous judgment  of  the  county  court.  State  v.  Spainhour,  2  Dev.  &  Bat.  547. 
Thus,  to  place  logs  of  timber  upon  them  ;  to  erect  a  gate  across  a  road  without 
immemorial  usage  to  do  so,  even  if  it  is  kept  open  ;  and  to  suffer  a  way  to  be  in- 
commoded by  trees  hanging  over  it,  are  indictable  offences.  Hawk.  b.  1,  c.  75, 
s.  9.  See  Viner's  Abridgment,  tit.  Nuisance  (C.) ;  "Wh.  Cr.  L.  8th  ed.  §§  1473 
et  seq.  And  though  it  has  been  holden  that  no  indictment  will  lie  for  distributing 
lawful  handbills  on  the  footway  in  the  street,  to  the  inconvenience  of  the  passen- 
gers (R.  V.  Sermon,  1  Burr.  R.  516),  yet  it  seems  now  to  be  well  established  that 
every  unauthorized  obstruction  of  a  highway  is  a  misdemeanor.  R.  r.  Cross,  3 
Campb.  227.  Thus,  a  wagoner  habitually  keeping  his  wagon  standing  for  hours 
to  unload  (R.  r.  Russell,  8  East,  R.  427),  a  constable  collecting  a  crowd  by  a 
sale  (Com.  v.  Milliman,  13  S.  &  R.  403),  a  coachniaster  plying  for  passengers, 
and  allowing  his  coach  to  remain  in  the  street  more  than  a  reasonable  length  of 
time  to  take  up  and  set  down  passengers  (R.  v.  Cross,  3  Campb.  224),  an  auc- 
tioneer placing  goods  on  the  pavement  intended  by  him  for  sale  (Passmore's 
case,  1  S.  &  R.  217),  and  the  owner  of  a  house  allowing  it  to  remain  under  repair, 
and  obstructing  the  public  passage  for  a  longer  time  than  is  necessary  (R.  v. 
Jones,  3  Campb.  330),  will  be  respectively  indictable  for  nuisances.  So  where 
the  defendants,  who  were  proprietors  of  a  distillery  in  the  city  of  Brooklyn, 
were  in  the  habit  of  delivering  grains  remaining  after  distillation,  called  slops, 
by  passing  them  through  pipes  to  the  public  street  opposite  their  distillery,  where 
they  were  received  into  casks  standing  in  carts  and  wagons  ;  and  the  teams  and 
can-iages  of  the  purchasers  were  accustomed  to  collect  there  in  great  number  to 
receive  and  take  away  the  article;  and  in  consecjuence  of  their  remaining  there 
to  take  their  turns,  and  of  the  strife  among  the  drivers  for  ])riority,  and  of  their 
disorderly  conduct,  the  street  was  obstructed  and  rendered  iucon^•enieut  to  those 
passing  thereon,  it  was  held  that  the  defendants  were  guilty  of  nuisance.  Peo- 
ple V.  Cunningham,  1  Denio,  524.  Nuisances  resulting  from  the  several  acts  of 
distinct  parties,  e.  g.  occupiers  of  land  i-aising  fenders  along  a  line  of  navigation, 
may  be  made  the  subject  of  a  joint  indictment  against  all  of  them  (R.  r.  Traf- 
ford  and  others,  1  B.  &  Ad.  874)  ;  but  the  ill  cousecjuences  of  erecting  piles  in 
a  harbor,  if  slight,  uncertain,  and  rare,  may  not  subject  the  parties  to  prosecu- 
tion. R.  V.  Tindall,  G  A.  &  E.  143;  1  N.  &  P.  719;  Wh.  Cr.  L.  8th  ed.  §§ 
141G,  1477. 

To  divert  a  part  of  a  public  stream,  whereby  the  current  of  it  is  weakened, 
and  rendered  incapable  of  carrying  vessels  of  the  same  burden  as  it  could  be- 
fore, is  a  common  nuisance.  1  Hawk.  c.  75,  s.  11.  But  if  a  shi])  or  other  ves- 
sel sink  by  accident  in  a  river,  although  it  obstructs  the  navigation,  yet  the 
owner  is  not  indictable  as  for  a  nuisance  for  not  removing  it.  R.  v.  JNIorris,  1 
B.  &  Ad.  441  ;  R.  r.  Watts,  2  Ksp.  G75;  R.  r.  Tindall,  G  A.  &  E.  143  ;  R.  v. 
Russell  and  others,  9  D.  &  R.  5G1  ;  R.  r.  Ward,  4  A.  c*t  E.  384  ;  G  B.  &  C.  5GG. 
After  conviction,  the  court  maj-  award  a  fine,  or  (if  the  subject  matter  of  the 
nuisance  iiidicte<l  is  of  a  permanent  nature,  admitting  of  abatement)  jjrostra- 
tion  of  so  much  of  the  tiling  as  makes  it  a  nuisance,  or  botli  line  and  prostra- 
tion ;  but  l)oth  are  not  al)solntely  necessary,  for  the  juilgmi'Ut  should  be  adapted 
to  the  nature  of  the-  case  (R.  r.  Pappineau,  Stra.  (iHG  ;  R.  /'.  Yorkshire,  7  T.  R. 
4G7;  Pt.  r.  Sti'ad,  8  lb.  142;  3  Bla.  C.  221)  ;  and  if  the  obstruction  which  was 
indicted  is  removed,  so  that  tlu^  pultlic  liavt^  free  passage  again,  the  judgment 
will  be  for  a  nominal  fin(\  R.  r.  Inch-don,  13  East,  1G4;  R.  v,  VViiite  and 
Ward,  1  Burr.  33K.      See  Wli.  Cr.  L.  «th  ed.  §§  14  73  c(  sc/. 
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returnins;,  passing,  repassing,  riding  and  laboring,  etc.     {Con- 
clude as  in  book  1,  chapter  3.) 

OBSTRUCTIONS  TO  HIGHWAYS,  ETC. 

(675)  For  erecting  a  gate  across  a  imhlic  highiijag.{f) 

[For  non-re'pairing  of  roads ^  see  infra,  781,  n.] 

That  at  the  time  of  committing  the  nuisance  hereinafter  men- 
tioned, there  was  and  yet  is  a  certain  ancient  common  highway 
in  the  parish  of  M.  in  the  county  of  IST.,  leading  from,  etc.,  into, 
through,  and  over  a  certain  public(^)  highway,  called  the  great 
north  road,  and  from  thence  to,  etc.,  in  the  parish  of  B.,  in  the 
said  county,  for  all  the  good  people  of  said  state  to  go,  return, 
and  pass  on  foot  and  on  horseback,  at  their  free  will  and  pleas- 
ure, and  that  on,  etc.,  A.  B.,  late  of,  etc.,  with  force  and  arms,  at 
a  certain  place  there,  in  the  parish  of  aforesaid,  contiguous 

to  and  on  the  east  side  of  the  great  north  road  aforesaid,  unlaw- 
fully and  injuriously  did  erect  and  cause  to  be  erected  a  certain 
wooden  gate,  of  the  length  of  fifteen  feet,  and  of  the  height  of 
four  feet,  upon  and  across  the  said  highway,  leading  from  the 
place  called,  etc.,  to  the  great  north  road  aforesaid;  and  that  the 
said  A.  B.,  the  said  wooden  gate  so  as  aforesaid  erected  and  made 
from  the  said,  etc.,  until  the  day  of  the  taking  of  this  inquisi- 
tion, with  force  and  arms,  at,  etc.,  aforesaid,  unlawfully  and  inju- 
riously did  continue  locked  and  fastened  with  an  iron  chain,  and 
yet  doth  continue,  by  which  the  common  highway  last  aforesaid, 
during  all  the  time  aforesaid,  was  so  obstructed  and  stopped  up 
that  the  good  people  of  said  state,  in,  by,  and  through  the  same 
highway  could  not,  nor  yet  can  go,  return,  and  pass  on  foot  and 
on  horseback  so  freely  as  they  ought  and  were  wont  to  do  ;  to 
the  great  damage  and  common  nuisance(A)  of  all  the  good  citi- 
zens of  the  said  state  going,  returning,  passing,  and  repassing,  in, 

(/)  Dickinson's  Q.  S.  6th  ed.  417. 

((/)  So  in  11.  V.  Stratford  (Inhiib.),  3  Ld.  Raym.  40,  in  error;  Dickinson's 
Q.  S.  6th  ed.  417. 

(/()  Every  indictment  or  presentment  of  this  class,  wliether  for  nuisances 
arising  from  neglect  of  duty  or  for  encroacliments  on  tlie  public  rights,  must,  in 
its  conchision,  contain  the  words  "to  the  common  nuisance  of  all  the  liege  sub- 
jects of  our  lady  the  now  queen,"  or  of  "the  citizens  of  the  said  state,"  or 
"commonwealth,"  residing,  passing,  or  using,  etc.  (according  to  the  facts)  ;  2 
Stra.  688;  Dickinson's  Q.  S.  6th  ed.  417.  See  674,  note;  Wh.  Cr.  L.  8th  ed. 
§  1427. 

261 


(676)  OFFENCES    AGAINST    SOCIETY. 

alonor,  and  through,  the  said  last  mentioned  highway,  to  the  evil 
example,  etc.,  and  against,  etc.   [Conclude  as  in  book  1,  chapter  3.) 

(676)  For  erecting  and  continuing  a  house^ixtrt  of  which  was  on  the 

highioay.{i) 

[Describe  the  highway  as  before.)  That  A.  B.,  late  of,  etc., 
with  force  and  arms,  at,  etc.,  unlawfully  did  erect  and  build,  and 
cause  and  procure  to  be  erected  and  built,  a  certain  brick  mes- 
suage and  tenement,  containing  in  length  twelve  feet  and  six 
inches,  and  in  depth  at  the  east  end  thereof  five  feet  and  six 
inches,  and  in  depth  at  the  west  end  thereof  two  feet  nine  inches, 
and  that  the  same  was  erected  and  built,  and  caused  and  pro- 
cured to  be  erected  and  built,  by  him  the  said  A.  B.,  in  and  upon 
the  said  ancient  and  common  highway  at  the  parish  aforesaid, in 
the  county  aforesaid,  to  wit,  opposite  to  a  certain  dwelling-house 
of  one  C.  II.  there  situate,  and  the  said  part  of  the  said  mes- 
suage and  tenements  so  erected  and  built,  and  caused  and  pro- 
cured to  be  erected  and  built,  by  him  the  said  A.  B.  as  aforesaid, 
in  and  upon  the  said  ancient  and  common  highway,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  he  the  said  A.  B.  from  the  said 
day  of  in  the  year  aforesaid,  until  the  day  of  the 

taking  of  this  inquisition,  with  force  and  arms,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  unlawfully  and  injuriously  did 
continue  and  yet  doth  continue;  by  reason  and  means  whereof 
the  said  ancient  and  common  public  highway  was,  during  the 
time  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
encroached  upon,  narrowed,  and  straitened,  so  that  the  good  peo- 
ple of  the  said  state,  by  and  through  the  said  highway  could  not, 
nor  yet  can  go,  return,  etc.     [As  before.) 

(i)  11.  ?'.  Wriirht,  3  B.  &  Ad.  681.  See  form  of  indictmont  for  oroctiug  and 
ootitiiiiiiiif;  a  inarkft  stall  in  a  public  liijfliw;iy.  K.  v.  Starkey,  7  A.  &  K.  1)5. 
An  indictnient  lies  against  awn  the  tenant  at  will  of  a  house,  wiiieh,  standing  on 
tlie  highway,  is  ruinous  and  like  to  fall  down,  for,  as  the  danger  is  what  eoneerns 
the  puidic,  they  have  a  remedy  against  the  occupier  in  res])eet  of  his  occupation. 
K.  v.  Watts,  1  Salk.  S.'iT,  S.  "C,  lA.  liayni.  ^fjO  ;  Rym.  Ent.  -T)  ;  see  for  other 
cases,  l?urn's  Justice,  tit.  Highways,  s.  vi.  4  (cited  9  B.  &  C.  730);  see  11.  v. 
Ilollis,  2  Stark.  N.  1'.  C.  r)3G.  An  increased  general  facility  in  communi- 
cating with  a  seaport,  and  particularly  in  the  conveying  coals  tiiere,  will  not 
justify  narrowing  the  higiiway  i)y  laying  down  a  railway  alongside  of  it.  K.  i\ 
Morris,  1  li.  Ik  Ad.  441.  As  to  the  neighl)orhood  of  railways,  annoying  old 
roads  by  smoke,  se(!  II.  v.  Pease,  4  I*.  i<c  Ad.  30;  U.  r.  Gregory,  Ji  lb.  5.';.'3 ;  2 
N.  &  M.  47H;  2  Tyr.  R.  201,  S.  C.  in  error.  Wli.  Cr.  L.  8th  ed.  §§  1424,  1476. 
See  note  to  074,  as  to  the  cases  generally  on  this  point. 
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(677)  For  obstructing  a  common  highway  hy  placing  in  it  drays.{j) 

In  the  county  aforesaid,  in  a  certain  street  there,  called  Leman 
street, being  a  common  highway,  used  for  all  the  good  people  of 
said  state,  with  their  horses,  coaches,  carts,  and  carriages  to 
go,  return,  pass,  repass,  ride,  and  labor,  at  their  free  will  and 
pleasure,  unlawfully  and  injuriously  did  (put  and  place  three 
empty  drays,  and  did  then  and  on  the  said  other  days  and  times 
there,  unlawfully  and  injuriously  permit  and  suffer  the  said 
empty  drays  respectively  to  be  and  remain  in  and  upon  the  com- 
mon highway  aforesaid  for  the  space  of  several  hours,  to  wit,  for 
the  space  of  five  hours,  on  each  of  the  said  days) ;  whereby  the 
common  highway  aforesaid,  then  and  on  the  said  other  days  and 
times,  for  and  during  all  the  time  aforesaid,  on  each  of  the  said 
days  respectively,  was  obstructed  and  straitened,  so  that  the  good 
people  of  the  said  state  could  not  then,  and  on  the  said  other 
days  and  times,  go,  return,  pass,  repass,  ride,  and  labor  with  their 
horses,  coaches,  carts,  and  other  carriages,  in,  through,  and  along 
the  common  highway  aforesaid,  as  they  ought  and  were  wont 
and  accustomed  to  do ;  to  the  great  damage  and  common 
nuisance  of  all  the  people  of  the  said  state,  going,  returning, 
passing,  repassing,  riding,  and  laboring  in,  through,  and  along 
the  common  highway  aforesaid,  to  the  evil  example,  etc.,  and 
against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(678)  Same,  with  filth,  etc. 

That  A.  B.,  of  Boston  aforesaid,  yeoman,  on,  etc.,  at,  etc.,  a 
certain  common  and  public  nuisance  in  and  upon  the  land  and 
tenement  of  him  the  said  A.  B.,  situated  at,  etc.,  near  to  certain 
public  passage  ways,  to  wit,  certain  passage  ways  called  and 
known  by  the  name  of  did  cause,  create,  suffer,  and  maiu- 

(  /)   Archbold's  C.  P.  5th  Am.  ed.  756. 

See  precedents  for  obstructing  a  highway  by  continuing  a  hedge  across  it  (C. 
Cir.  Com.  .307);  by  erecting  a  gate  across  it  (G  Went.  401,  405  ;  Reg.  r.  Bos- 
field,  1  C.  &  M.  151)  ;  by  buihling  or  continuing  a  buihling  upon  it  (4  Went. 
181,  191  ;  1  A.  &  E.  822)  ;  by  phicing  carts  upon  it  for  the  sale  of  vegetables 
(C.  Cir.  Com.  305) ;  by  laying  soil  upon  it  (C.  Cir.  Com.  303)  ;  by  laj'ing  rubbish 
upon  it  (C.  Cir.  Com.  315)  ;  by  digging  holes  in  it  (C.  Cir.  Com.  303,  314)  ;  by 
digging  a  horse-pond  and  erecting  a  cistern  in  it  (C.  Cir.  Com.  304)  ;  by  stopping 
a  watercourse  and  thereby  overflowing  the  highway  (C.  Cir.  Cora.  37G)  ;  by 
exhibiting  effigies  at  a  window  and  tliereby  attracting  a  crowd.  R.  v.  Carlile, 
6  C.  &  P.  637  ;  Wh.  Cr.  L.  8th  ed.  §§  1413,  1464. 
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tain,  by  then  and  there  causing  and  suffering  great  quantities  of 
offensive  and  stinking  filth,  water,  and  substances,  solid  and 
liquid,  to  collect,  stagnate,  ferment,  and  be  mixed  together  in  and 
upon  his  land  and  tenement  aforesaid,  and  from  his  said  land  and 
tenement  to  flow,  descend,  and  be  removed  to  and  upon  certain 
open  and  exposed  places  and  yards,  upon,  in,  and  near  the  same 
land  and  tenement,  and  to  and  upon  certain  public  passages  near 
thereunto,  to  wit,  certain  passage  ways  called  and  known  by  the 
name  of  and  from  said  offensive  and  stinking  substances, 

water,  and  filth  did  cause,  suffer,  and  permit  divers  noxious, 
offensive,  deleterious,  unwholesome,  and  unhealthy  vapors,  ex- 
halations,and  smells  toarise,and  then  and  there  to  contaminate, 
poison,  and  destroy  the  air  and  atmosphere  above,  around,  and 
near  the  same  tenements  and  lands,  and  in  and  upon  and  over 
said  passage  ways,  to  wit,  the  passage  ways  called  over 

which  the  good  citizens  of  said  commonwealth  in  great  numbers 
pass  and  repass  every  day,  to  wit,  to  the  number  of  three  hun- 
dred passengers  daily,  and  near  which  many  citizens  inhabit, 
live,  and  work,  to  the  great  damage  and  injury  of  said  passen- 
gers, and  all  other  persons  there  being,  residing,  and  passing,  to 
the  great  hazard  of  their  health,  comfort,  and  lives,  and  to  the 
common  nuisance  of  all  of  said  passengers,  persons,  and  citizens, 
and  of  all  the  citizens  of  said  commonwealth  there  being,  and 
against,  etc.     [Conclude  as  in  book  1,  chapter  3.) 

(679)   For  letting  off  fireworks  in  the  public  street.{k) 

That  A.  B.,  late  of,  etc.,  on,  etc.,  at,  etc.,  in  a  certain  common 
and  public  street  and  highway  there  for  all  the  good  people  of 
the  said  state,  on  foot  and  with  their  horses,  carts,  and  carriages 
to  go,  return,  ride,  pass,  and  repass,  and  labor,  at  their  free  will 
and  })leasure,  wrongfully,  unlawfully,  and  injuriously  did  fire  cer- 
tain fireworks  called  rockets,  serpents,  and  Roman  candles, 
whereby  the  said  public  street  and  common  highway  was  then 

(it)  Dickinson's  Q.  S.  6th  ed.  421.  9  &  10  Wni.  III.  c.  7,  provides  by  s.  2 
and  .3  specific  pcniiltics  for  tliis  ofFcncc,  to  be  levied  by  distress  after  summary 
conviction  by  a  jiistic^e  ;  yet  by  the  (irst  section,  tiie  offence  is  (h'clared  to  be- 
come a  rotninon  niiisdiice ;  tiierefore  it  may  l)e  indicted  as  sucli,  either  at  com- 
mon law  or  nniier  tlie  statute.  11.  /'.  Harris,  i  T.  R.  202  ;  1  .Sannd.  \:\r>,  n.  (4). 
'J'lie  makin;.',  selliiif.',  throwing,  or  periiiilting  to  be  thrown  from  any  lionse, 
makinj:,  or  selliiii;  any  moulds  for  makinj^,  or  aidin;,'  in  makin<r  any  fireworks, 
are  all  tledaretl  to  be  offences  by  the  different  sections  of  the  statute. 
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and  there  greatly  obstructed,  and  divers  good  citizens  of  the  said 
state  then  and  there  standing,  being,  passing,  and  repassing  in 
and  along  the  said  last  mentioned  public  street  and  common 
highway,  were  then  and  there  greatly  terrified  and  put  in  great 
peril  and  danger  of  bodily  harm,  and  could  not  then  go,  return, 
pass,  and  repass,  on  foot  and  with  their  horses,  coaches,  carts, 
and  carriages,  in  and  along  the  said  last  mentioned  public  street 
and  common  highway,  as  they  ought  to  have  done,  and  had  been 
used  and  accustomed  to  do,  and  otherwise  might  and  would  have 
done;  to  the  great  terror,  alarm,  danger,  and  common  nuisance 
of  all  the  good  people  of  the  said  state  in  and  near  the  said  pub- 
lic street  and  highway  inhabiting  and  residing,  and  of  all  others 
the  good  people  of  the  said  state  there  standing,  being,  and 
passing,  in  contempt  of  the  said  state  and  its  laws,  to  the  evil 
example,  etc.,  against,  etc.,  and  against,  etc.  {Conclude  as  in 
book  1,  chapter  3.) 

(680)  For  keeping  a  jiond  of  stagnant  water  in  a  city. 

That  J.  P.,  I.  Z.,  and  II.  H.,  all  late  of,  etc.,  yeomen,  on,  etc., 
and  at  divers  days  and  times  between  that  day  and  the  day  of 
the  taking  of  this  inquisition,  with  force  and  arms,  etc.,  at  the 
city  aforesaid,  and  within  the  jurisdiction  of  this  court,  then  and 
there  unlawfully  and  knowingly  (l)  did  keep  and  permit  to  be 
and  remain,  in  and  upon  a  certain  lot  or  piece  of  ground  to  them 
the  said  J.,  I.,  and  H.  belonging,and  in  their  possession  then  and 
there  being,  situate  near  and  adjoining  the  public  streets  in  the 
said  city,  to  wit.  Mulberry  street  and  Eighth  street,  a  certain 
pond  of  putrid,  filthy,  noxious,  and  stagnant  water,  one  hundred 
yards  in  circumference,  by  and  from  which  divers  hurtful,  per- 
nicious, and  unwholesome  smells,  on  the  day  and  during  the  time 
aforesaid,  did  and  doth  arise,  and  the  air  was  and  yet  is  thereby 
greatly  corru[)ted  and  infected,  to  the  great  damage  and  common 
nuisance,  not  only  of  all  the  subjects  of  this  commonwealth  there 
resident  and  dwelling,  but  also  of  all  the  subjects  of  this  com- 
monwealth passing  and  repassing,  etc. 

(I)  As  to  scienter  in  such  cases,  see  Stein  v.  State,  3  7  Ala.  123,  and  note  to 
form  674. 
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(681)  For  ijlacing  a  quantity  of  foul  liquor,  called  "  returns,^''  in  the 

highway.{m) 

That  A.  B.,the  day  of  in  the  year,  etc.,  at  the  county 
aforesaid,  and  within  the  jurisdiction  of  this  court,  did  discharge 
out  of  the  still-house  of  him  the  said  A.  B.,  lying  and  being  in 
the  county  aforesaid,  into  the  road,  etc.,  a  quantity  of  foul  and 
nauseous  liquor  called  ''  returns,"  to  the  great  damage  and  com- 
mon nuisance  of  all  the  good  citizens  of  this  commonwealth,  and 
against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(682)  For  laying  dung  near  a  jniblic  street,  whereby  the  air  icas 
infected  and  inhabitants  annoyed.{n) 

That  A.  B.,  late  of,  etc.,  on,  etc.,  and  on  divers  other  days  and 
times  between  that  day  and  the  day  of  the  taking  of  this  inqui- 
sition, with  force  and  arms,  at,  etc.,  aforesaid,  to  wit,  in  a  certain 
common  and  public  highway  there,  called  B.'s  wharf,  unlawfully 
and  injuriously  did  put,  place,  and  leave,  and  caused  and  pro- 
cured to  be  put,  placed,  and  left,  divers  large  quantities  of  dung 
and  filth,  whereby  divers  noxious  and  unwholesome  smells  from 
the  said  dung  and  tilth  did  then  and  there  arise,  and  thereby  the 
air  there  became  and  was  greatly  corrupted  and  infected  ;  to  the 
great  damage  and  common  nuisance  not  only  of  all  the  good 
peo[»le  of  the  said  State,  inhabiting  and  residing  near  the  place 
where  the  said  dung  and  filth  was  so  put,  placed,  and  left  as 
aforesaid,  but  also  of  all  other  good  people  of  the  said  State  in, 
by,  and  through  the  said  highway,  and  near  the  place  aforesaid, 
going,  returning,  passing,  and  repassing,  and  against,  etc.  (Con- 
clude as  in  book  1,  chapter  3.) 

(683)  For  letting  wagons  stand  in  the  public  street,  so  as  to 
incommode  passengers.{o) 

That  A.  B.,  late  of,  etc.,  before  and  at  tlie  times  hereafter  men- 
tioned, was  and  still  is  a  proprietor  of  divers  wagons  for  convey- 
ance for  hire  of  goods  and  merciiandise  to  and  from  E.,  and 
being  such  proprietor,  he  the  said  A.  B.,  on,  etc.,  and  on  divers 

[ill)   Drawn  by  William  Hrailforil.  Esq.,  then  attonu-y  gfiu-ral  of  Pennsylvania. 
(ii)    Diikinsoii's  (2.  S.  Ctli  cd.   427. 
[(>)    Dickinson's  Q.  S.  Cth  ed.  421. 
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other  clays  and  times  between  that  <lay  and  the  day  of 

in  the  year  aforesaid,  in  the  parish  of  in  the  county  afore- 

said, without  just  cause  or  excuse,  but  wrongfully  and  unjustly, 
did  cause  and  permit  divers,  to  wit,  twenty,  wagons,  to  stand  and 
remain  for  a  long  time,  to  wit,  ten  hours  on  each  day,  before  his 
warehouse,  situate  in  a  public  street  and  highway  called  in 

the  parish  aforesaid,  in  the  county  aforesaid,  and  divers  cumbrous 
and  other  parcels  which  had  been  conveyed  or  were  intended  to 
be  conveyed  in  such  wagons,  to  lie  during  such  time  scattered 
about  such  public  street ;  to  the  common  nuisance,  great  hinder 
ance,  impediment,  and  annoyance  of  all  the  good  people  of  the 
said  state,  passing  and  repassing  such  streets,  etc. 

Second  count. 

(That  the  defendant  permitted  divers  wagons  to  stand  in  the 
public  street  and  highway,  and  there  to  remain  before  his  ware- 
house for  a  long  and  unreasonable  time,  by  which  the  people 
of  the  said  state  were,  during  that  time,  much  impeded  and 
obstructed,  etc.) 

(684)  For  ijlacing  casks  in  a  highivay. 

That  J.  B.,  late,  etc.,  on,  etc.,  at,  etc.,  with  force  and  arms,  etc., 
in  and  upon  a  certain  road  and  highway  called  in  the  town- 
ship and  county,  etc.,  the  said  road  then  being  a  common  road 
and  highway  for  all  the  citizens  of  this  commonwealth  to  go, 
pass,  and  travel,  at  their  will,  with  their  horses,  carts,  and  car- 
riages, ten  wooden  casks  unlawfully  and  injuriously  did  put, 
place,  and  cause  to  be  put  and  placed,  and  that  the  said  ten 
wooden  casks,  by  the  said  J.  B.  in  the  common  road  and  high- 
way put  and  placed,  and  caused  to  be  put  and  placed,  from  the 

day  of  in  the  year  aforesaid,  to  the  day  of 

in  the  month  and  year  aforesaid,  in  the  county  aforesaid,  the 
said  J.  B.  did  voluntarily  permit  to  be  and  remain.  By  reason 
whereof  the  common  road  and  highway  aforesaid,  for  all  the 
time  aforesaid,  at  the  county  aforesaid,  was  so  obstructed  that 
the  good  citizens  of  this  commonwealth,  in  and  along  the  said 
road  and  highway,  about  their  necessary  business,  with  their 
horses,  carts,  and  carriages  could  not  go,  pass,  and  travel  so 
freely  as  of  right  they  ought,  to  the  great  damage  and  common 
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nuisance  and  hinderance  of  all  the  citizens  of  this  commonwealth 
in  and  along  the  said  road  passing,  etc.,  to  the  evil  example,  etc., 
against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(685)  For  leaving  open  an  area  on  foot  jyavement  in  a  street.{p) 

{Describe  a  public  way  as  in  674.)  And  that  A.  B.,  late  of, 
etc.,  on,  etc.,  with  force  and  arms,  at,  etc.,  in  a  certain  part  of  the 
said  common  highway  and  public  street  there,  to  wit,  in  the  foot 
pavement  of  the  said  street,  before  the  dwelling-house  of  him 
the  said  A.  B.,  unlawfully  and  injuriously  did  leave  open  a  cer- 
tain area  of  the  length  of  and  of  the  breadth  of  be- 
longing to  him  the  said  A.  B.,  without  putting  or  placing,  or 
causing  to  be  put  and  placed,  any  rails  or  other  fence  to  inclose 
the  same;  and  he  the  said  A.  B.,  from,  etc.,  until,  etc.,  at,  etc., 
the  said  area  so  as  aforesaid  being  in  the  said  foot  pavement  of 
the  said  common  highway  and  public  street,  unlawfully  and  in- 
juriously did  cause,  permit,  and  sufter  to  be,  remain,  and  con- 
tinue open,  by  reason  and  means  whereof  the  good  people  of  the 
said  state,  during  the  time  aforesaid,  could  not,  nor  yet  can  go, 
return,  and  pass  on  foot  in,  by,  and  through  the  said  common 
highway  and  public  street,  and  as  they  were  used  and  accus- 
tomed and  were  wont  and  ought  to  do,  without  great  peril  and 
danger  of  their  lives  ;  to  the  great  damage  and  common  nuisance 
of  all,  etc.,  in,  by,  and  through,  etc.,  going,  returning,  and  passing 
on  foot,  and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(686)  For  laying  dirt  in  a  footway. [q) 

That  P.  B.,  lute  of,  etc.,  with  force  and  arms,  at,  etc.,  aforesaid, 
in  a  certain  common  footway  there,  leading  from  that  part  of  N. 
Green  which  is  in  the  parish  aforesaid,  in  the  county  aforesaid, 
towards  and  unto  the  parochial  church  of  the  same  i)ari8h  in  the 
said  county,  did  unlawfully  and  injuriously  put,  place,  and  lay, 
and  cause  to  be  put,  placed,  and  laid,  two  cartloads  of  dirt  and 
other  filth  in  the  said  footway,  from  the  said,  etc.,  until  the  day 
of  the  taking  of  this  inquisition,  at,  etc.,  aforesaid,  and  the  same 
on,  etc.,  at,  etc.,  unlawfully  and  injuriously  did  permit  and  sutler 
to  be  and  remain,  by  reason  whereof  the  footway  aforesaid,  dur- 

(p)  Dickinson's  Q.  S.  Gth  od.  419.  [q)  lb.  420. 
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ing  the  time  aforesaid,  was  and  yet  is  greatly  obstructed  and 
straitened,  so  that  the  said  people  of  tlie  said  state  through  the 
same  footway  could  not,  during  the  time  aforesaid,  nor  yet  can 
go,  return,  pass,  repass,  and  labor  as  they  ought  and  were  wont 
to  do;  to  the  common  nuisance  and  great  damage,  etc.,  and 
against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(687)  For  kceinng  a  ferocious  dog. 

That  A.  B.,  late,  etc,  on,  etc.,  at,  etc.,  and  on  divers  other  days 
and  times,  witli  force  and  arms,  near  unto  the  common  highway, 
and  in  and  near  the  public  streets  there,  unlawfully  and  know- 
ingly did  keep,  and  still  doth  keep,  a  certain  dog,  of  a  ferocious 
and  furious  nature,  and  the  said  dog,  on  the  day  and  year  afore- 
said, and  on  the  said  other  days  and  times,  at  the  county  afore- 
said, near  unto  the  common  highway,  and  in  and  near  the  public 
streets,  then  and  there  unlawfully  and  knowingly  did  permit  and 
suffer,  and  still  doth  permit  and  suffer,  to  go  unmuzzled  and  at 
large,  by  reason  whereof  the  good  people  of  this  commonwealth, 
and  the  citizens  of  the  county  of  on   the  day  and  year 

aforesaid,  and  on  the  said  other  days  and  times,  at  the  county 
aforesaid,  could  not,  nor  can  they  now  go,  return,  pass,  and  labor 
in  and  through  the  said  common  highways  and  public  streets, 
without  great  danger  and  hazard  of  being  bit,  maimed,  and  torn 
by  the  said  dog,  and  losing  their  lives,  to  the  great  damage,  ter- 
ror, and  common  nuisance  of  all  the  peojjle  and  citizens  afore- 
said, in,  by,  and  througli  the  said  common  highway  and  public 
streets  then  going  and  returning,  passing,  repassing,  and  labor- 
ing, to  the  evil  example,  etc.,  and  against,  etc.  {Conclude  as  in 
hook  1,  chapter  8.) 

(688)  For  profane  sioearing  in  a  public  street. 

That  A.  B.,  being  an  evil  disposed  person,  on,  etc.  (and  on 
divers  days  between  that  day  and  the  finding  of  this  indictment), 
in  the  public  streets  of  in  the  county  aforesaid,  in  the  juris- 

diction of  this  court,  did  profanelj^  curse  and  swear,  and  take 
the  name  of  God  in  vain  (and  was,  from  the  said  {date)  to  the 
■finding  of  this  indictment,  a  common  and  public  swearer,  in  the 
highways  and  other  public  places  in  the  said  state),  to  the  evil 
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example,  etc.,  and  to  the  common  nuisance  of  the  good  citizens 
of  tlie  state,  and  against,  etc.(?-) 

(689)  For  obstructing  townways  in  Massachusetts  under  stat.-  of 
178t),  ch.  67,  §  7,  and  1786,  ch.  81,  §  Q.[s) 

That  A.  B.,  of,  etc.,  laborer,  etc.,  on,  etc.,  and  on  divers  other 
days  and  times  between  that  day  and  the  taking  of  this  inquisi- 
tion, at,  etc.,  with  force  and  arms,  in  and  upon  a  certain  townway 
there  legally  laid  out,  accepted,  and  established  as  a  townway  in 
the  said  town  of  S.  (which  way  leads  and  extends  from  the  dwell- 
inor-house  of  G.  11.  to  the  dwelling-house  of  J.  K.  in  the  said  town 
of  S.),  did  unlawfully  and  injuriously  put,  place,  and  erect  a  cer- 
tain fence,  in  and  upon  and  across  the  highway  aforesaid;  and 
the  same  fence  did  then  and  there  unlawfully  and  injuriously 
continue  and  suffer  to  remain,  from  the  said  day  of 

to  the  day  of  the  finding  of  this  bill ;  whereby  the  way  afore- 
said, for  and  during  the  whole  time  aforesaid,  was  wholly 
obstructed,  so  that  the  citizens  of  the  commonwealth  were  pre- 

(r)  Taylor,  C.  J.—"  It  was  held,  in  the  case  of  the  State  v.  AValler,  that  if  the 
offence  with  whicli  the  defendant  then  stood  charged  had  been  laid  as  a  common 
nuisance,  and  the  jury  had  so  found  it,  the  judgment  would  have  been  supported. 
Drunkenness  and  profane  swearing  are  placed  on  tlie  same  looting  by  the  act  of 
1741,  ch.  .30,  and  where  committed  in  single  acts,  may  be  jjunished  summarily  by 
a  justice  of  the  peace.  But  where  the  acts  are  repeated,  and  so  public  as  to 
become  an  annoyance  and  inconvenience  to  the  citizens  at  large,  no  reason  is  per- 
ceived why  they  are  not  indictable  as  common  nuisances.  Several  oflences  are 
stated  in  the  books  as  so  indictable,  thougli  not  more  troublesome  to  tlie  j)ublic 
than  the  one  before  us.  A  common  scold  is  indictable  as  a  common  nuisance  ; 
and  with  c<iual,  if  not  stronger  reason,  I  should  think,  a  common  profane  swearer 
may  be  so  considered."  State  v.  EUar,  ]  Dev.  267,  268.  As  sustaining  the 
position  that  a  common  profane  swearer  is  indictable  as  a  nuisance,  see  Barker  c. 
Com.,  19  Penn.  St.  412;  State  v.  Kirby,  1  Muri)h.  254;  Ball  v.  State,  1  Swan, 
42.  The  passages  in  brackets  in  the  text  are  not  in  the  form  in  State  r.  Ellar. 
But  they  can  do  no  harm  ;  and  may  serve,  in  some  juri.sdictions,  to  make  out  an 
in<lictabl('  oifence.  Without  them  the  form  is  defective,  as  it  charges  on  its  face 
but  a  single  act  of  swearing.  See  State  v.  Pepper,  68  N.  C.  259,  where  this  last 
point  is  affirmed. 

(.<()  Com.  L\  Cowen,  7  Mass.  378.  This  indictment  was  contested  on  two 
grounds  :  first,  tliat  no  indictment  lies  for  an  obstruction  to  a  townway,  which  it 
was  urged  was  distinguishable  from  a  public;  higliwa}'  by  being  mrrely  for  the 
accommodation  of  tlie  people  of  the  town  ;  and,  secondly,  because  the  eoiitimiance 
of  the  nuisiince  was  not  averred  to  be  with  force  and  arms.  Tliese  latter  words, 
however,  all  the  courts  have  now  coneurred  in  treating  as  snperliuous  in  every 
case  (W'li.  Cr.  L.  §  40.'{),  and  the  first  jioint  was  not  seriously  pressed.  The 
spirit  of  the  ruling  in  l{esp.  *'.  Arnold  (.'{  Yeates,  42.'{)  is,  that  a  road  to  which  the 
public  hiis  access,  even  tlioiigli  it  maybe  teclinically  called  a  ])rivate  roail,  is  to  be 
protected  from  obstruction  hy  indictment. 
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vented  from  passing  and  repassing,  and  using  the  said  way,  as 
they  have  a  right  and  have  been  wont  to  do  ;  to  the  great 
injury  and  common  nuisance  of  all  the  citizens  of  said  commcm- 
wealth  having  occasion  to  pass,  repass,  and  use  the  wa}'  afore- 
said, against,  etc.,  and  contrary,  etc.  {Conclude  as  in  book  1, 
cha2)ier  3.) 

(690)  For  blocking  up  the  great  square  of  a  foum-house  in 
Pennsylvania.{t) 

That  for  a  long  time  ago,  before  and  until  the  time  of  the  ob- 
struction and  nuisance  hereinafter  mentioned, there  was,  and  still 
of  right  ought  to  be,  a  certain  common  and  public  highway  in 
the  borough  of  Bedford,  and  county  aforesaid,  commonly  called 
and  well  known  by  the  name  of  the  public  and  great  square  of 
said  borough,  for  all  good  citizens  of  this  commonwealth  to  go, 
return,  pass,  repass,  and  ride  and  labor,  on  foot  and  on  horseback, 
and  with  their  cattle  and  carriages  at  their  free  will  and  pleasure, 
and  that  on,  etc.,  a  certain  house,  erection,  and  building  made  of 
bricks,  mortar,  and  other  materials,  had  been  built  and  erected 
by  certain  persons  to  the  jurors  aforesaid  as  yet  unknown,  which 
said  house,  erection,  and  building  took  in,  encroached  upon, 
stopped  up,  and  obstructed  a  certain  part  of  the  aforesaid  com- 
mon and  public  highway  called  the  public  and  great  square  of 
said  borough,  being  in  length  thirty-nine  feet  and  upwards,  and 
in  breadth  twenty-one  feet  and  upwards,  whereby  the  said  public 
and  common  highway  was  obstructed  and  stopped  up,  so  that 
the  good  citizens  of  this  commonwealth  could  not,  with  their 
cattle  and  carriages,  on  foot  and  on  horseback,  go,  return,  pass 
and  repass,  ride  and  labor,  at  their  free  will  and  pleasure,  as  they 
had  been  accustomed  to  do ;  and  that  G.  W.  B.  and  J.  W.  D., 
late  of  the  said  county,  yeomen,  the  said  erection  and  building 
so  as  aforesaid  built  and  erected,  and  as  aforesaid  taking  in,  en- 
croaching upon,  stopping  up,  and  obstructing  a  certain  part  of 
the  aforesaid  common  and  public  highway,  on,  etc.,  and  from  that 
time  until  theday  of  taking  this  inquisition,  with  force  and  arras, 
at  the  borough  of  Bedford,  in  the  county  aforesaid,  and  within 
the  jurisdiction  of  this  court,  unlawfully  and  injuriously  did 

(0  Com.  V.  Bowman,  3  Barr,  203.     Wh.  Cr.  L.  8th  ed.  §  1473. 
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keep,  maintain,  and  continue,  and  still  do  keep,  maintain,  and 
continue,  whereby  the  said  common  and  public  highway,  durino^ 
the  time  aforesaid,  hath  been  and  yet  is  obstructed  and  stopped 
up,  so  that  the  good  citizens  of  this  commonwealth  during  all  that 
time,  have  been  and  yet  are  obstructed  and  hindered  in  soins 
and  returning,  passing  and  repassing,  riding  and  laboring,  on  foot 
and  on  horseback,  with  their  cattle  and  carriages,  at  their  free 
will  and  pleasure,  in  and  along  the  said  common  and  pui)lic 
highway,  as  they  had  been  used  and  accustomed  to  do ;  to  the 
great  damage  and  common  nuisance  of  all  the  good  citizens  of 
this  commonwealth  in  and  along  the  said  public  and  common 
highway  going,  returning,  passing,  rejiassing,  riding,  and  labor- 
ing, on  foot  and  on  horseback,  and  with  cattle  and  carriages,  etc. 
{Conclude  as  in  prior  counts.) 

(691)  For  erecting  a  wooden  building  on  public  square  of  a  village 

in  Vermont.(ii) 

That  A.  B.,  etc.,  on,  etc.,  with  force  and  arms,  at,  etc.,  did  un- 
lawfully and  injuriously,  in  and  upon  a  certain  [)ublic  square,  and 
in  the  common  highway  there,  called  the  public  square,  situate  in 
the  village  of  St.  A.,  in  the  county  of  F.,  lying  east  of  and  ad- 
joining the  stage  road  leading  through  the  village  of  St.  A.,  put, 
place,  and  set  up,  and  caused  to  be  put,  placed,  and  set  up,  one 
large  wooden  building,  forty  feet  and  upwards  in  length,  and 
thirty  feet  and  upwards  in  breadth  ;  and  the  said  building  so 
as  aforesaid  put,  placed,  and  set  up  in  and  upon  the  aforesaid 
public  square  and  common  highway,  he  the  said  A.  B.,  upon 
ami  from  the  said  twenty-eighth  day  of  May,  A.  D.  one  thousand 
eight  hundred  and  twenty-eight,  till  tlie  present  time,  with  force 
and  arms,  unlawfully  and  injuriously  hath  ui)held,  maintained, 
and  continued,  and  still  doth  u[)hold,  maintain,  and  continue, 
whereby  the  said  public  square  and  common  highway,  on,  etc., 
and  during  all  that  time,  was  and  has  been  greatly  obstructed, 
narroAved,  and  straitened,  so  that  the  citizens  of  this  state,  in 
and  ui»on  and  through  said  public  square  and  common  iiighway, 
all  that  time  could  not,  nor  can  now  go,  return,  pass,  and  repass 
as  they  ought  ami  were  accustomed  to  do  ;  to  the  great  damage 

('/)   State  r.  Wilkinson,  2  Vt.  480. 
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and  nuisance  of  all  tlie  citizens  of  this  state  going  and  return- 
ing, passing  and  repassing,  in  and  upon  and  through  the  said 
public  square  and  common  highway,  and  against,  etc.  {Conclude 
as  in  hook  1,  chapter  3.) 

(692)  For  throwing  dirt  i(pon  a  public  lot.{v) 

That  A.  B,,  late  of,  etc.,  yeoman,  on,  etc.,  and  from  that  day 
until  the  taking  of  this  inquisition,  at,  etc.,  with  force  and  arms, 
etc.,  unlawfully  and  obstinately  ilid  place,  put,  and  keep,  and 
caused  to  be  placed,  put,  and  kept,  on  a  certain  lot  or  piece  of 
ground  situate,  lying,  and  being  at  the  corners  of  Spruce,  Front, 
and  Dock  streets,  in  the  said  city,  and  near  and  adjoining  to  the 
public  streets  and  highways,  to  wit,  Spruce,  Front,  and  Dock 
streets,  in  the  said  city,  and  also  near  the  dw^elling-houses  of 
divers  citizens  of  this  commonwealth,  certain  large  quantities,  to 
wit,  one  hundred  cartloads,  of  filth,  dung,  manure,  dirt,  excre- 
ment, and  scrapings  from  the  surface  of  the  wharves,  gutters,  and 
streets  in  the  said  city,  whereupon  divers  fetid,  noisome,  hurtful, 
pernicious,  and  unwholesome  smells,  on  the  days  and  times 
aforesaid,  did  and  still  do  arise  and  proceed,  whereby  the  air 
there  was  and  still  is  corrupted,  fetid,  and  infected,  and  the 
healths  of  the  liege  citizens  of  this  commonwealth  there  inhabit- 
ing, residing,  and  passing  have  been  and  still  are  endangered 
and  impaired,  to  the  great  damage  and  common  nuisance  of  all 
citizens  of  this  commonwealth  there  inhabiting,  residing,  and 
passing,  to  tlie  evil  example,  etc.,  against,  etc.  {Conclude  as  in 
book  1,  chapter  3.) 

(693)  For  stopping  an  ancient  waierconrse,  whereby  the  water  over- 
Jlowed  the  adjoining  highway^  and  damaged  the  same.{w) 

That  P.  Q.,  late  of,  etc.,  on,  etc.,  with  force  and  arms,  at,  etc., 
a  certain  ancient  watercourse  adjoining  to  a  common  public 
highway,  within  the  same  parish,  leading  from  the  said  town  of 
B.,  in  the  county  aforesaid,  towards  and  into  the  city  of  G.,  in 
the  county  of  G.  aforesaid,  with  gravel  and  other  materials,  un- 
lawfully and  injuriously  did  obstruct  and  stop  up,  and  the  said 

{v)  This  indictment  was  framed  in  1810,  by  P.  A.  Browne,  Esq.,  then  prose- 
cuting attorney  in  Philadelphia. 

(((•)   Dickinson's  Q.  S.  Gth  ed.  419.     See  for  another  form  for  same,  G9G. 
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watercourse  so  as  aforesaid  obstructed  and  stopped  up,  from,  etc., 
aforesaid,  until  the  day  of  the  taking  of  this  inquisition,  at,  etc., 
aforesaid,  unlawfully  and  injuriously  did  continue,  by  reason 
whereof  the  rain  and  waters  that  were  wont  and  ought  to  flow 
and  pass  through  the  said  watercourse,  on  the  same  day  and  year 
aforesaid, and  on  divers  other  days  and  times  afterwards,  between 
that  day  and  the  day  of  the  taking  of  this  inquisition,  did  over- 
flow and  remain  in  the  said  common  highway  there,  and  thereby 
the  same  was  and  yet  is  great!}'  hurt,  damaged,  impaired,  and 
spoiled,  so  that  the  good  people  of  the  said  state,  through  the 
same  way,  with  tlieir  horses,  coaches,  carts,  and  carriages,  then 
and  on  the  said  other  days  and  times  could  not,  nor  yet  can 
go,  return,  pass,  repass,  ride,  and  labor,  as  they  ought  and  were 
wont  to  do ;  to  the  great  damage  and  common  nuisance  of  all 
the  good  people  of  the  said  state  through  the  same  highway 
going,  returning,  passing,  repassing,  riding,  and  laboring,  and 
against,  etc.     {Conclude  as  in  hook  1,  chapter  3.) 

(694)  For  diverting  a  watercourse  running  into  a  jjublic  pond  or 

7'€servoir.{w') 

That  from  time  whereof,  etc  ,  there  has  been  and  still  is  a  com- 
mon watercourse,  near  a  certain  place  called  F.,  within  the 
parish  of  B.,  in  the  said  county  of  L.,  which  continually  during 
all  the  said  time,  at  all  times  of  the  year,  hath  run  and  been 
used,  and  accustomed  and  of  right  ought,  without  any  obstruc- 
tion or  impediment,  to  run  out  of  a  certain  place  called  the  Great 
Wash,  situate  and  being  in  the  parish  of  S.,  in  the  county  afore- 
said, into  and  along  the  common  highway  there,  leading  from 
to  '  and   into  a  certain   pond  and  reservoir,  in 

the  said  common  highway  there,  and  irom  the  said  pond 
and  reservoir  into  the  lands  of  11.  D.,  at  which  said  water- 
course, pond,  and  reservoir,  the  inhabitants  of  the  said  parish 
of  B.,and  all  other  the  citizens  of  the  said  state,  in  and  through 
the  said  common  highway  passing  and  repassing,  all  the 
said  time  have  used,  and  of  right  been  accustomed  to  water 
their  horses  and  other  cattle  at  their  free  will  and  pleasure. 
And  the  jurors,  etc.,  present,  that  P.  Q.,  late  of,  etc.,  on,  etc., 
at,  etc.,  aforesaid,  in  and  across  the  said  watercourse,  in  the  said 

(i/;')   Dickinson's  Q.  S.  Gtli  ctl.  420. 
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bii^lnvay  there, a  certain  mound,  bank,  or  dam  did  then  and  there 
make,  erect,  and  build,  and  the  sanie  did  raise  so  high,  that  the 
said  water  in  its  said  ancient  course  was  obstructed,  and  into  the 
said  pond  and  reservoir  did  not  run  as  it  was  used  and  accus- 
tomed and  ought  to  do,  so  that  the  inhabitants  of  the  said 
parish,  and  all  other  the  said  citizens  of  the  said  realm,  in  and 
through  the  said  common  highway  passing  and  repassing,  were 
and  still  are  deprived  of  the  use  of  tlie  said  pond  and  reser- 
voir of  water  for  their  cattle,  and  hindered  from  enjoying  the 
same  as  they  ought  and  were  wont  to  do;  to  the  great  damage 
and  common  nuisance,  not  only  of  all  the  inhabitants  of  the 
said  parish  of  B.,  but  of  all  other  the  citizens  of  the  said  state, 
in  and  throuo;h  tiie  said  common  hio-hway  i)assinu:  and  2:oin2', 
and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(695)  For  obstructing  a  watercourse  called  Pegg's  Ran.{x) 

That  S.  G.,  late  of,  etc.,  yeoman,  on,  etc.,  at,  etc.,  unlawfully 
and  injuriously  did  put  and  place  divers  quantities  of  earth, 
gravel,  and  other  materials  on  a  piece  of  land  adjoining  the 
public  highway,  and  near  a  certain  ancient  watercourse  called 
Pegg's  run,  there  being,  and  the  same  from  the  year  and  day 
aforesaid,  to  the  ilay  of  taking  this  inquisition,  did  and  yet 
doth  injuriously  and  unlawfully  continue,  by  reason  whereof  the 
rain  and  waters  which  were  wont  and  ought  to  flow  and  pass 
to  and  through  the  same  watercourse,  on  the  said  first  men- 
tioned day  and  year,  and  at  divers  other  days  and  times  after- 
wards between  that  day  and  the  taking  of  this  inquisition^  did 
overflow  and  remain  on  the  said  piece  of  ground,  and  then  and 
there,  and  at  the  said  days  and  times,  did  become  stagnant, 
putrid,  and  noxious,  from  whence  unwholesome  damps,  fogs,  and 
smells  did  arise,  wherebj^  the  air  was  greatly  corrupted  and  in- 

(,r)  Framed  by  Mr.  Bradford  in  1714.  "/'er/r/'s  run  [obliterated]  ran  a  eourse 
which  is  now  mainly  occupied  by  Willow  street.  One  branch  commenced 
at  Fairniount  avenue  west  of  Fifteenth  street,  and  then  ran  southeast  nearly  to 
Vine;  thence  northeast  above  Callowhill  street  and  east  of  Tenth,  where  it 'was 
joined  by  a  branch  wiiich  rose  west  of  Eleventh  street  between  Green  street  and 
Fairniount  avenue.  The  united  streams  Howed  eastwardly  to  the  Delaware. 
This  creek  was  called  Coho(juino<jue  in  a  patent  to  Jurian  Ilartsfelder  for  the 
■whole  of  the  Northern  Liberties  in  16  78.  It  was  called  Fejiir's  run  after  Daniel 
Pegg,  an  Englislnnan,  who  was  the  purchaser  of  Hartsfelder's  land.  On  Scull 
and  Heai)'s  nuip  it  is  called  Cohoqueno(|ue  :  on  Hill's  Cohoquinoque."  Ledger 
Almanac,  18  79. 
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fec'ted,  to  the  great  damage  and  common  nuisance  of  the  liege 
citizens  of  this  commonwealth  dwelling  thereabouts,  and  all 
others  passing  and  repassing  on  the  said  highway  and  near  the 
said  stagnant  waters,  and  against,  etc.  {Conclude  as  in  book  1, 
chapter  3.) 

Second  count. 

That  the  said  S.,  on,  etc.,  at,  etc.,  unlawfully  and  injuriously  a 
certain  ancient  watercourse  called  Pegg's  run,  with  earth,  gravel, 
and  other  materials  did  obstruct  and  stop  up,  by  reason  whereof 
the  rains  and  waters  that  used  to  flow  through  the  same  water- 
course did  overflow  the  adjacent  lands,  and  remain  and  become 
putrid,  stagnant,  and  noxious,  and  did  send  forth  unwholesome 
and  infectious  damps,  fogs,  and  smells,  wiiereby  the  air  was 
greatly  corrupted  and  infected,  to  the  great  damage,  etc.,  and 
against,  etc.     [Conclude  as  in  book  1,  chapter  3.) 

[Q'^Q)  For  permitting  wcders  of  a  mill  to  overjiow.iy) 

That  A.  B.,  etc.,  being  possessed  of  a  certain  mill  and  mill  dam 
with  their  appurtenances,  situate  near  and  adjacent  to  a  certain 
common  highway  and  public  road,  and  the  dwelling-houses  of 
divers  of  the  good  citizens  of  this  commonwealth,  did,  on,  etc., 
and  on  divers  days  before  and  since,  unlawfully  and  injuriously 
permit  the  water  of  the  mill-pond  to  overflow  the  adjacent  lands, 
as  well  of  others  as  his  own,  and  also  the  public  road  or  high- 
way, by  means  whereof  the  land  so  overflowed  was  rendered  and 
kept  marshy,  and  tilled  and  covered  with  noxious  weeds  and 
putrid  vegetation,  whereby  the  air  became  corrujited  and  infected, 
to  the  great  damage  and  connnon  nuisance,  etc. 

(697)  For  obstructing  an  ancient  watercourse^  whereby  a  public 
liigJiicay  was  overflowed  and  spoiled.{z) 

Tiiat  r.  A.,  late  of,  etc.,  yeoman,  on,  etc.,  at,  etc.,  a  certain 
ancient  watercourse  called  the  Kaystown  l)ranch  of  Juniata,  and 
a  certain  other  ancient  watercourse  called  Daniiing's  creek,  which 

(y)  This  count  was  sustiiincd  in  \'iryiiiia,  on  <lcmMi-iTi',  in  Stcplu'ii  r.  Com  ,  2 
Lfliigh,  75!).      Sci!  Kuprn,  G!i;}. 

{z)  U.  V.  Arnold,  IS  Voatcs,  417.  This  iiidictniont  was  sustained  by  Ycatt's 
and  Sniitli,  .Jnsticfs,  at  a  circuit  court  in  Hcdfonl,  1«(»'2.  It  was  held  tliat  it  was 
not  necessary  to  state  liow  far  in  lengtii  or  breadth  tlie  water  stood  on  tlie  road, 
bee  Kuj/ra,  GICJ. 
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said  ancient  watercourse  called  the  Raystovvn  branch  of  Juniata, 
running  from  Londonderry  township,  in  the  county  aforesaid, 
and  which  said  ancient  watercourse  called  Danning's  creek, 
running  from  St.  Clair  township,  in  the  county  aforesaid,  and 
uniting  in  and  running  through  Bedfor<l  township,  in  the  county 
aforesaid,  and  running  between  the  said  townships  of  London- 
derry and  St.  Clair  and  the  township  of  Hopewell,  in  the  said 
county,  across  and  through  which  the  commonwealth's  highway, 
and  a  road  leading  from  the  town  of  Bedford,  in  the  county  afore- 
said, towards  and  unto  the  crossings  of  Juniata,  in  the  county 
aforesaid,  was  laid  out  in  due  form  of  law,  did  obstruct  and  stop 
up,  and  the  said  watercourses  so  as  aforesaid  obstructed  and 
stopped  up,  from  the  said,  etc.,  until  the  day  of  the  taking  of 
this  inquisition,  at  the  township  of  Bedford,  in  the  county  afore- 
said, unlawfully  and  injuriously  hath  continued  and  still  doth 
continue,  by  reason  whereof,  the  rain  and  waters  that  were  wont 
and  ought  to  flow  and  pass  through  the  said  watercourses,  on 
the  same  day  and  year,  and  divers  other  days  and  times  after- 
wards between  that  day  and  the  day  of  the  taking  of  this  inqui- 
sition, did  overflow  and  remain  in  the  commonwealth's  highway 
or  road  aforesaid,  in  the  township  of  Bedford  aforesaid,  and 
thereby  the  same  highway  or  road  was  and  yet  is  greatly  hurt 
and  spoiled,  so  that  the  liege  citizens  of  the  commonwealth, 
through  the  same  highway  or  road,  with  their  horses,  coaches, 
carts,  and  carriages,  then  and  at  other  days  and  times,  could  not 
nor  yet  can  go,  return,  pass,  ride,  and  labor,  as  they  ought  and 
were  wont  to  do,  to  the  great  damage  and  common  nuisance  of  all 
the  liege  citizens  of  the  commonwealth  through  the  same  high- 
way or  road  going,  returning,  passing,  riding,  and  laboring,  and 
against,  etc.     {Condade  as  in  book  1,  chapter  3.) 

((398)  Fo?^  erecting  a  dam  on  a  navigable  river.{a) 
That  defendant  on,  etc.,  at,  etc.,  did  erect  and  build,  set  up, 

(a)  Com.  V.  Church,  1  Barr,  105.  This  indictment  was  quaslR'd  by  the  (luar- 
ter  sessions  of  Dauphin  county,  on  the  ground  that  the  ])rocceding  Avas  not  in 
accordance  with  the  act  of  22(1  March,  ISO.*?,  Avhich  iircscribcd  the  only  method 
by  wliich  such  a  nuisance  could  be  abated.  The  judgment  was  reversed  by  the 
supreme  court,  which  held,  that  a  dam  in  a  stream  whicli  was  a  liighway,  was 
prima  facie  indictable  as  a  nuisance,  not  in  sul)or<liuation  to  the  act  of  1803, 
but  according  to  the  course  of  the  common  law.  This  indictment,  however,  was 
not  examined  in  any  other  aspect.     See  Wh.  Cr.  L.  8th  ed.  §§  1424,  1477. 
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repair,  and  maintain  a  certain  dam,  of  the  lengtli  of  one  hundred 
feet,  of  the  breadth  of  twelve  feet,  and  of  the  height  of  six  feet, 
in  the  river  Swatara,  in  the  township  of  Lower  Swatara,  in  the 
county  afoijesaid,  and  in  that  part  of  said  river  declared  by  an 
act  of  assembly  of  the  commonwealth  of  Pennsylvania  a  public 
stream  and  common  highway,  within  and  across  a  part  of  the 
said  river  Swatara,  within  the  township  of  Lower  Swatara,  and 
the  county  aforesaid,  by  means  of  which  the  navigation  and  free 
passage  of,  in,  through,  along,  and  upon  said  river  Swatara  is 
greatly  obstructed ;  and  the  said  dam  so  as  aforesaid  erected, 
built,  and  set  up,  did  repair,  maintain,  and  continue  from  the 
said,  etc.,  until  the  da}'  of  the  taking  of  this  inquisition,  with 
force  and  arms,  at  the  township  and  county  aforesaid,  and  the 
same  dam  does  still  keep  up,  maintain,  and  continue,  to  the 
great  damage  and  common  nuisance,  obstruction,  and  impedi- 
ment of  all  the  good  citizens  of  this  commonwealth  passing  and 
navigating  on  and  through  the  said  public  stream  and  highway, 
with  their  arks,  craft,  boats,  and  vessels  about  their  necessary 
business,  with  their  goods  and  chattels  and  merchandise,  con- 
trary, etc.,  to  the  evil  example,  etc.,  and  against,  etc.  {Conclude 
as  in  book  1,  chapter  3.) 

(699)  For  erecting  obstructions  on  a  navigable  river.{b) 

That  a  certain   part  of  the  river  situate  and  being  be- 

tween and  and  also  wholly  situate  and  being  in  the 

said  county  of  is,  and  from  time  whereof  the  memory  of 

man  is  not  to  the  contrary  hath  been,  an  ancient  river,  and  an 
ancient  and  common  highway  for  all  the  citizens  of  said  com- 
monwealth with  their  ships,  lighters,  boats,  and  other  vessels  to 
navigate,  sail,  row,  pass,  and  repass,  and  labor  at  their  will  and 
pleasure,  without  any  impediment  or  obstruction  whatever.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent, that  A.  B.,  late  of,  etc.,  at,  etc.,  fisherman,  on,  etc.,  and  on 
divers  other  days  and  times  between  that  day  and  the  day  of  the 
taking  of  this  inquisition,  at,  etc.,  in  the  said  county  of 
unlawfully,  wilfully,  and  injuriously  did  erect,  place,  tix,  put,  and 
set  in  the  said  river  and  ancient  and  common  highway  there,  a 
certain  [here  describe  the  obsfr action  acconling  to  the  fact),  and 

(A;   'I'akcii  l)v  Mr.  Davis,  i'rcc.  ILIU,  I'rom  2  Stark.  {J(jl  . 
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that  the  said  A.  B.,  from  the  day  and  year  first  aforesaid,  hith- 
erto, at,  etc.,  aforesaid,  the  said  unlawfully,  wilfully,  and 
injuriously  hath  continued,  and  still  doth  continue  so  erected, 
placed,  lixed,  put,  and  set  in  the  said  river  and  ancient  and  com- 
mon highway  aforesaid  ;  by  means  whereof  the  navigation  and 
free  passage  of,  in,  through,  along,  and  upon  the  said  river 
and  ancient  and  common  highway  there,  on  tlie  same  day  and 
year  aforesaid,  and  from  thence  hitherto,  hath  been  and  still  is 
greatly  obstructed,  straitened,  and  confined  ;  so  that  the  citizens 
of  said  commonwealth  navigating,  sailing,  rowing,  passing,  re- 
passing, and  laboring  with  their  ships,  lighters,  boats,  and  other 
vessels  in,  through,  along,  and  upon  the  said  river  and  ancient 
and  common  highway  there,  on  the  same  day  and  year  aforesaid, 
and  from  thence  hitherto,  could  not  nor  yet  can  navigate,  sail, 
row,  pass,  repass,  and  labor  with  their  ships,  lighters,  boats,  and 
other  vessels,  upon  and  about  their  lawful  and  necessary  busi- 
ness, affairs,  and  occasions,  in,  through,  along,  and  upon  the  said 
river  and  ancient  and  common  highway  there,  in  so  free  and 
uninterrupted  a  manner  as  of  right  they  ought,  and  before  have 
been  used  and  accustomed  to  do  ;  to  the  great  damage  and  com- 
mon nuisance  of  all  the  citizens  of  said  commonwealth  navi- 
gating, sailing,  rowing,  passing,  repassing,  and  laboring  with 
their  ships,  boats,  lighters,  and  other  vessels,  in,  through,  along, 
and  upon  the  said  river  and  the  ancient  and  common  high- 
way there ;  to  the  great  obstruction  of  the  trade  and  navigation 
of  and  upon  the  said  river,  and  against,  etc.  {Conclude  as  in 
hook  1,  chapter  3.) 

(700)  For  obstructing  a  river  which  is  a  public  highway^  by  erecting 
a  fish  trap  or  snare  in  it  called  ^'' putts.^'(c) 

That  the  river  Severn,  that  is  to  say,  that  a  certain  part  of  the 
said  river  lying  and  being  in  the  county  of  Gloucester,  is,  and 

(c)  This  form  is  taken  from  Aroh.  C.  P.  5th  Am.  ed.  757.  The  indictment 
is  at  common  law,  and  the  punishment  is  fine  or  imprisonment,  or  both.  Mr. 
Arclihold  remarks,  tliat  to  divert  a  part  of  a  publie  river,  whereby  the  current 
of  it  is  weakeni'd  and  rendered  incapable  of  carrying  vessels  of  the  same  bur- 
den as  it  could  before,  is  a  common  nuisance  (1  Hawk.  c.  75,  s.  11)  ;  but  if  a 
ship  or  other  vessel  sink  by  accident  in  a  river,  although  it  obstructs  the  navifra- 
tion,  yet  the  owner  is  not  indictable  as  for  a  nuisance,  for  not  removing  it.  K. 
i;.  Watts,  2  Esp.  675.     See  R.  v.  Kussel  and  others,  9  D.  &  R.  566  ;  6  B.  &  C. 
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from  the  time  whereof  the  memory  of  man  is  not  to  the  con- 
trary hath  been,  an  ancient  river,  and  the  ancient  and  common 
highway  for  all  the  good  people  of  the  said  state,  with  their 
ships,  barges,  lighters,  boats,  wherries,  and  other  vessels  to  navi- 
gate, sail,  row,  pass,  repass,  and  labor  at  their  will  and  pleasure, 
without  any  impediment  or  obstruction  whatsoever.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  aforesaid,  fish- 
erman, on,  etc.,  and  on  divers  other  days  and  times  between  that 
day  and  the  day  of  taking  of  this  inquisition,  with  force  and 
arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  unlawfully, 
wilfully,  and  injuriously  did  (erect,  fix,  put,  place,  and  set  up  in 
the  said  river  and  ancient  and  common  highway  there,  near  a 
certain  place  called  Gay's  Spard,  a  certain  snare,  trap,  machine, 
and  engine  commonly  called  putts,  for  the  taking  and  catching 
of  fish,  and  comjiosed  of  wood,  wooden  stakes,  and  twigs ;  and 
that  he  the  said  J.  S.,  on,  etc.,  in  the  year  last  aforesaid,  and  on 
divers  other  days  and  times  between  that  day  and  the  day  of  the 
taking  of  this  inquisition,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  in  the  said  river  and  ancient  and  common  highway 
there,  the  said  snare,  trap,  machine,  and  engine  called  putts,  un- 
lawfully, wilfully,  and  injuriously  did  continue,  and  still  doth 
continue  so  erected,  fixed,  [)ut,  placed,  and  set  in  the  said  river 
and  ancient  and  common  highway  as  aforesaid) ;  by  means 
whereof  the  navigation  and  free  passage  of,  in,  through,  along, 
and  upon  the  said  river  Severn  and  the  ancient  and  com- 
mon highway,  on  the  day  and  year  aforesaid,  and  on  the  said 
other  days  and  times,  hath  been,  and  still  is  greatly  strait- 
ened, obstructed,  and  confined,  to  wit,  at  the  parish  aforesaid, 
in  tiie  county  aforesaid,  so  that  the  good  people  of  the  said 
state  navigating,  sailing,  rowing,  passing,  repassing,  and  labor- 
ing with  their  ships,  barges,  lighters,  boats,  wherries,  and  other 

5GG  ;  11.  V.  Ward,  4  A.  &  E.  384  ;  6  N.  &  M.  38  ;  R.  v.  Tiiulal,  1  N.  &  V.  719  ; 
a  A.  &  E.  14.3  ;   K.  V.  Morris,  1  B.  &  Ad.  441  ;   R.  r.  IJiindall,  C.  &  INI.  496. 

Tlic  pr(K;c'diirc  by  iiidi<;tiiRMit  at  coininoii  law,  is  still  in  force  in  l\'nns)  Ivania, 
notwitlistandinji  the  cumulative  rcnicdii's  ffivt-n  by  statute.  See  Wli.  (Jr.  L.  8th 
ed.  §;^  2f>,  1478.  In  MassachuscttjKthc  provincial  statute  of  8  Anne,  c.  3,  for 
preventiiifi  obstructions  in  rivers,  was  for  some  time  in  force  (Com.  i\  Ru^rfrh'S,  10 
Alass.  3!»l),  thou^di  a  transient  and  tem])orary  seine  or  net  is  not  witliin  the  act. 
lb.  But  no  indictment  lies  for  obstructinjf  a  stream  not  navigal)le.  The  test  is, 
possibility  of  use  for  j)ractical  transport.      U'li.  Cr.  L.  8th  ed.  §  1479. 
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vessels  in,  throuii:li,  alongr,  and  upon  the  said  river  and  ancient 
and  common  hii^lnvay  there,  on  the  same  day  and  year  afore- 
said, and  on  the  said  other  days  and  times,  coukl  not  nor  yet 
can  go,  navigate,  sail,  row,  pass,  repass,  and  labor  with  their 
ships,  barges,  lighters,  boats,  wherries,  and  other  vessels  upon 
and  about  their  lawful  and  necessary  affairs  and  occasions,  in, 
through,  along,  and  upon  the  said  river  and  ancient  and  com- 
mon highway  there,  in  so  free  and  uninterrupted  a  manner  as 
of  right  they  ought,  and  before  have  been  used  and  accus- 
tomed to  do;  to  the  great  damage  and  common  nuisance  of  all 
the  good  people  of  the  said  state  navigating,  sailing,  rowing,  pass- 
ing, repassing,  and  laboring  with  their  ships,  barges,  lighters, 
boats,  wherries,  and  other  vessels  in,  through,  along,  and  upon 
the  said  river  Severn  and  ancient  and  common  highway  there, 
to  the  great  obstruction  of  the  trade  and  navigation  of  and  upon 
the  said  river,  to  the  evil  example,  etc.,  and  against,  etc.  {Con- 
clude as  in  book  1^  chapter  3.) 

(70 i)  For  damming  creek.{d) 

That,  etc.,  on,  etc.,  at,  etc.,  did  unlawfully,  injuriously,  and 
knowingly  erect,  or  cause  to  be  erected,  a  certain  dam  across  the 
Onondaga  creek,  a  common  and  ancient  watercourse,  at  the 
town  of  Salina,  etc.,  by  means  of  which  the  water  flowing  in  the 
creek  was  stopped,  dammed  up,  etc.,  and  flowed  back  in  and  up 
the  surface  of  large  tracks  of  adjoining  land,  by  means  whereof 
the  mud,  wood,  leaves,  brush,  and  the  animal  and  vegetable  sub- 
stances and  other  filth  collected  and  brought  down  the  channel 
of  said  watercourse  by  the  natural  flowing  of  the  waters,  then 
became  and  were,  during  all  the  time  aforesaid,  collected  and 
accumulated  in  large  quantities  in  the  channel  of  the  said 
watercourse,  and  on  the  lands  overflowed  as  aforesaid  ;  and  the 
said  mud,  wood,  etc.,  so  there  collected,  etc.,  became  and  were 

{(l)  People  I'.  Townsend,  3  Hill's  R.  479.  (Wh.  Cr.  L.  8th  etl.  §§  1419,  1433, 
1459.)  This  count  seems  to  have  been  sustained  by  the  supreme  court,  who  held, 
Bronson,  J.,  dissenting,  that  the  allegation  that  by  reason  of  the  dam,  the  animal 
and  vegetable  substances  brotu/ht  down  the  streams  were  collected  and  accumu- 
lated in  lar(je  quantities;  and  became  offensive,  and  corrupted  the  water,  etc.,  was 
sustained  by  proof  showing  the  injury  to  have  resulted  from  the  alternate  rise  and 
fall  of  the  water  in  the  pon<l,  or  from  the  action  of  the  sun  upon  the  ref/etables 
growing  on  the  margin,  etc.  ;  and  this,  notwithstanding  the  stream  on  which  the 
dam  stood,  was  not  a  public  highway. 
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and  still  are  very  offensive,  and  the  waters  became  and  are  cor- 
rupted; and  by  n)ean8  whereof  divers  nauseous,  unwholesome, 
and  deleterious  smells  and  stenches  did  arise,  etc.,  so  that  the 
air  was  and  still  is  corrupted  and  infected,  to  the  great  damage 
and  common  nuisance  of  the  good  and  worthy  citizens  of  this 
state  there  passing  and  repassing,  dwelling  and  inhabiting,  etc., 
and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(702)  Obstruction  of  fish  in  the  river  Susquehanna,  under  the  act  of 
9th  March,  1771.(^) 

That  on,  etc.,  at,  etc..  A.,  etc.,  did  erect,  build,  set  up,  repair, 
and  maintain,  and  did  assist  and  abet  in  erecting,  building,  set- 
ting up,  repairing,  and  maintaining  a  certain  mound,  made  of. 
logs  and  stones,  of  the  height  of  seven  feet  and  length  of  eigh- 
teen yards,  conimonly  called  a  fishing  battery  or  wharf,  in  the 
river  Susquehanna,  in  that  part  thereof  declared  to  be  a  public 
Ijighway,  to  wit,  between  Burkholder's  island  and  the  eastern 
shore  of  the  said  river,  in  the  said  township  and  county,  for  the 
taking  of  fish  in  the  said  river;  and  the  said  mound,  made  and 
erected  as  aforesaid,  from  the  said,  etc.,  until  the  day  of  taking 
this  inquisition,  with  like  force  and  arms,  at  the  township  afore- 
said, have  kept  up  and  still  do  keep  up,  to  the  great  obstruction 
and  hinderance  of  the  fish,  fry,  and  spawn  in  passing  up  and 
down  said  river,  and  to  the  common  nuisance  of  all  the  liege 
citizens  of  this  commonwealth,  contrary,  etc.  {Conclude  as  in 
book  1,  chapter  3.) 

(703)  JFor  obstructing  a  harbor  by  erectinrj  in  it  piles,  etc.{f) 

That  before  the  committing,  etc.,  to  wit,  from  time  whereof, 
etc.,  hitherto  there  has  been  and  was  and  still  is  a  certain  an- 
cient port  and  harbor,  commonly  called  the  harbor  of  Scar- 
borough, in  the  county  of  York,  to  wit,  at  Scarborough,  within 
the  said  county,  used  by  the  liege,  etc.,  for  tlie  purposes  of  safe 
and  commodious  navigation,  for  the  im[)ortation  and  exportation 

[i]  Wcrfcl  V.  Com.,  :>  Biiin.  G5.  The  iiulictiiu'iit  was  held  to  set  forth  prop- 
erly tlic  oUciicc  crcatccl  l)y  tin-  fourth  suction  of  tlio  act  of  tttli  Marcli,   1771. 

(f)  Iv.  V.  'J'indall,  (J  A.  iSc  E.  14.'?.  A  siH'cial  verdict  was  rciidcn'(l  on  which 
a  verdict  of  guilty  was  entered.  'I'hei-c  seems  to  have  heen  no  doid)t,  howi'ver, 
that  the  facts  set  forth  in  the  indictment  formed  a  criminal  offence.  Wh.  Cr.  L. 
8th  ed.  §§  14 IG,  1417. 
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of  goods,  and  for  tlie  receiving  and  sheltering,  in  times  of  tem- 
pests and  other  times  of  danger  and  distress  of  weather,  ships  and 
vessels  navigating  to  and  along  the  northern  coasts  of  that  part  of 
the  United  Kingdom  called  England,  and  to  and  from  the  eastern 
seas  and  other  jilaces  ;  that  the  defendants,  well  knowing,  etc., 
on,  etc.,  and  on  divers  other  days  and  times  between  that  day 
and  the  day  of  the  taking  of  this  inquisition,  to  wit,  on  each  and 
every  day  between,  etc.,  with  force,  etc.,  within  the  said  county 
of  Y.,  to  wit,  at,  etc.,  unlawfully,  wilfully,  and  injuriously  did 
erect,  place,  fix,  put,  sink,  and  set  in  the  said  port  and  harbor, 
and  in  the  sea  near  to  the  shore  with  the  said  port  and  harbor, 
divers  stages,  erections,  and  buildings  projecting  into  the  said 
port  and  harbor,  composed  of  piles,  posts,  planks,  and  timbers, 
and  also  divers  large  quantities  of  earth,  stones,  sand,  and  rub- 
bish, to  wit,  one  hundred  thousand  cart  loads  of,  etc.  ;  and  un- 
lawfully and  itijuriously  kept  and  continued,  and  caused  and 
procured  to  be  kept  and  continued,  the  said  stages,  etc.,  so  pro- 
jecting into  the  said  port  and  harbor  as  aforesaid,  and  the  said 
piles,  etc.,  so  erected,  etc.,  in  the  said  port  and  harbor,  and  in  the 
sea  near  to  the  shore  in  the  said  port  and  harbor,  for  a  long 
space  of  time,  to  wit,  from  thence  hitherto  within  the  county 
aforesaid,  to  wit,  at,  etc.  ;  and  thereby,  during  the  time  aforesaid, 
greatly  obstructed,  choked  up,  narrowed,  and  otherwise  injured 
the  said  port  and  harbor,  and  rendered  the  same  insecure  and  in- 
commodious, whereby  the  said  port  and  harbor  then  and  there 
became  and  was,  and  from  thence  hath  been  and  still  is  greatly 
obstructed  and  choked  up,  narrowed,  and  rendered  insecure  and 
incommodious,  so  that  the  good  people  of  said  state  could  not, 
nor  yet  can  use  the  said  port  and  harbor  for  the  exportation  and 
importation  of  goods  and  merchandises  there,  and  for  the  receiv- 
ing and  sheltering  of  ships  and  vessels  in  times  of  tempests  and 
other  times  of  danger  and  distress  of  weather,  and  for  other 
purposes  of  safe  and  commodious  navigation,  and  could  not  and 
cannot  use  the  said  port  and  harbor  without  imminent  hazard 
and  danger  of  destruction  of  their  ships,  lighters,  boats,  and 
other  vessels,  and  danger  and  peril  of  the  lives  of  those  navi- 
gating the  same,  and  loss  and  damage  of  the  goods  and  mer- 
chandises laden  on  board  thereof,  to  the  great  damage  and 
common  nuisance,  etc.,  and  other  persons  using  the  said  port 
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and  harbor  as  aforesaid,  against,  etc.     {Conclude  as  in  hook  1, 
chapter  3.) 

(704)  For  negligently  permitting  fence  to  remain^  during  the  crop 
season,  less  than  five  feet  high,  under  the  North  Carolina 
statute.{g) 

That  N.  B.,  late  of,  etc.,  on,  etc.,  and  continnally  before  and 
after  that  time,  during  the  crop  season  of  the  year,  then  and 
there  being  the  occupier  and  cultivator  of  a  farm  as  owner  of  the 
same,  and  being  bound  during  the  said  crop  season  to  keep  up 
his  fences  around  his  cultivated  fields  five  feet  high,  unlawfully, 
wilfully,  and  negligently  did  permit  his  said  fences  around  his 
said  fields  to  be  and  remain,  during  crop  season  of  the  year  afore- 
said, less  than  five  feet  high,  there  being  no  navigable  stream 
nor  deep  watercourse  around  the  same,  to  the  common  nuisance, 
etc.,  contrary,  etc.,  and  against,  etc.  {Conclude  as  in  book  1, 
chapter  3.) 

UNWHOLESOME  SMELLS,  ETC. 

(705)  General  form  for  nuisances  in  carrying  on  unwholesome 
occupations  near  to  habitations  or  jmblic  ways.{h) 

That  A.  B.,  late  of,  etc.,  yeoman,  etc.,  and  on  divers  days  and 
times  between  that  day  and  the  day  of  the  taking  of  this  inquisi- 

(g)  State  v.  Bell,  3  L-cdell,  506. 

(//)  The  featiiiTs  peculiar  to  these,  as  well  as  to  all  other  kinds  of  nuisances, 
have  been  already  speciiied,  supra,  674,  note.  Wh.  Cr.  L.  8th  ed.  §§  14.33  et  serf. 
It  remains  to  notice  the  <:eneral  eliaracter  of  the  offences  tliemselves.  Any  trade, 
however  innocent  in  itself,  and  usefid  in  its  ohjects,  will  he  a  nuisance  if  carried 
on  in  an  improper  place  to  the  injury  of  tht^  health  or  ([uiet  of  a  neighborhood. 
Wh.  Cr.  L.  Kth  ed.  §  H)')-,  Lansinj^r.  Smith,  8  Cow.  146.  And  if,  as  in  tlu' case 
of  stench  produced  in  a  manufacture,  the  elfect  be  not  to  render  the  adjacent 
places  of  residence  absolutely  unwholesome,  but  to  make  the  comfortable  enjoy- 
ment of  life  and  property  impossible  to  a  numlx-r  of  persons,  the  same  liability 
will  be  incurred.  R.  v.  "White  and  Ward,  1  Hurr.  R.  333  ;  R.  n  Davy,  h  Esp. 
217;  R.  V.  Neil,  2C  &  P.  48.'> ;  People  r.  (Cunningham,  1  Denio,  .')24;'Com.  v. 
Vansyckic,  7  Penn.  1j.  J.  82.  It  admits  of  some  (jiu-stion,  whether,  where  health 
is  not  ail'ected,  the  public  good  residting  from  an  establishment  in  sonu^  respects 
otlensive  may  hr.  taken  into  consideration  by  tht;  jury  in  determining  whether,  on 
the  whole,  it  ought  to  be  su[»pressed  as  a  nuisance  to  the  ])ul»li<!.  See  1  Russ.  on 
Crimes,  297.  In  a  modern  casci  of  much  consideration  (R.  n.  Ward,  4  A.  &  E. 
.384),  it  was  held  to  be  no  answer  to  an  indictment  for  a  nuisance  in  a  harbor  by 
erecting  an  embankment,  that  although  the  work  was  in  sonic  degree  a  hinder- 
anc(!  to  navig.'itioii,  it  wa-*  a<l  vantaireous  in  a  greater  ilegree  tf)  r)ther  uses  of  tlm  port. 
1{.  c.  Tindall,  6  A.  &  K.  143  ;  R  /•.  Morris,  1  R.  iSc  Ad.  441.  In  an  early  case 
in  Pennsylvania,  the  diifendant,  being  chargi-d  with  a  nuisance  in  the  erection  of 
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tion,  with  force  aiul  arms,  at,  etc.,  in  tlie  near  neigliLorhood  of 
divers  public  streets  in  the  said  county,  wliere  divers  good  citizens 

a  wharf,  offered  witnesses  to  prove  that  the  wharf  had  been  beneficial  to  the  pub- 
lie,  and  therefore  not  to  be  regarded  as  a  nuisance;  but  M'Kean,  C.  J.,  said, 
''this  would  only  amount  to  matter  of  opinion,  whereas  it  is  on  facts  tin;  court 
must  proceed ;  and  the  necessary  facts  are  already  in  proof.  Besides  it  would  be 
no  justification.  The  evidence  is  inadmissible."  Caldwell's  case,  1  Dall.  l.OO. 
See  also  Com.  v.  Vansyckle,  7  Tenn.  L.  J.  82;  Bright.  R  69;  cited  infra; 
^Vh.  Cr.  L.  8th  ed.  §§  26,  1412,  1415.  Length  of  time  will  not  justify  a  public 
nuisance  under  any  circumstances,  even  if  twenty  years'  acfpiiescence  concludes 
private  rights  at  the  beginning  of  that  period,  so  as  to  oust  all  remedy  by  action. 
People  r.  Cunningham,  1  Denio,  524  ;  Elkins  r.  State,  2  Humph.  543  ;  Mills  v. 
Hall  and  Richards,  d  Wend.  315;  Com.  i-.  Alburger,  1  Whart.  469;  Bliss  v. 
Hall.  4  Bing.  N.  C.  185  ;  Com.  v.  Tucker,  2  Pick.  44  ;  Elliotson  v.  Feetham,  2 
Bing.  N.  C.  134  ;  1  Hawk.  b.  1,  c.  32,  s.  8  ;  Rex  v.  Cross,  3  Campb.  227  ;  Weld 
V.  Hornby,  7  East,  199;  Leeds  v.  Shakerley,  Cr.  El.  751.  It  is  true  that  in 
R.  V.  Neville,  Peake's  C.  N.  P.  91,  Ld.  Kenyon  said,  that  in  neighborhoods 
where  ofi'ensive  trades  have  been  borne  with  for  many  years,  they  are  not  indict- 
able nuisances  unless  materially  increased  by  a  new  manufacture.  And  see  R.  v. 
"Watts,  M.  &  M.  281.  The  practical  result  often  is  that  length  of  time,  accom- 
jianied  by  particular  circumstances  of  public  convenience  of  one  kind,  opposed 
to  the  public  inconvenience  of  another,  will  sometimes  go  a  great  way  in  making 
both  judges  and  jurors  very  unwilling  to  convict.  One  case  is  instanced  in  R.  v. 
Smith  (4  Esp.  Ill),  and  another  is  continually  occurring  respecting  the  subject 
of  tliis  precedent;  namely,  the  deposit  of  dung,  fish,  sea- weed,  and  other  descrip- 
tions of  manure  for  short  periods  near  the  places  where  they  are  collected,  in  order 
to  be  taken  to  neighboring  fields  for  the  improvement  and  promotion  of  agi'Iculture. 
Large  (juantities  of  maiun-e  are  frecpiently  collected  in  large  cities,  and  laid  in 
hea])s  on  the  banks  of  canals  and  navigable  rivers,  for  conveyance  by  barges  and 
boats.  In  these  and  such  like  instances,  the  general  benefit  appears  to  counter- 
balance the  local  inconvenience,  especially  if  the  oti'ensive  matter  remain  no  longer 
on  each  occasion  than  the  necessity  of  the  case  requires.  But  see  R.  f.  Gore  (the 
Pudelock  case),  8  D.  P.  C.  1U2  ;  and  R.  r.  Pollock  and  others,  Q.  B.  Trin.  1838, 
(ias  Works  in  Westminster,  referred  to  by  I\lr.  Starkie.  Also  R.  c.  AA'ard,  4  A. 
&  E.  384;  G  N.  &  M.  38.  It  seems,  however,  that  the  maxim  sic  iitere  tuo  ut 
alienum  non  laediis,  applies  as  soon  as  the  growth  of  human  habitations  near  an 
ofi'ensive  manulacture  makes  it  injurious  to  them.  See  Cooper  v.  Barba,  3  Taunt. 
110  (cited  1  B.  &  Ad.  8<S0) ;  Bliss  ;.'.  Hall,  5  Scott,  500  ;  4  Bing.  N.  C.  183,  S. 
C.  ;  Elliotson  v.  Feetham,  2  lb.  134  ;  2  Scott,  174.  See  Flight  v.  Thomas,  10 
A.  &  E.  590;   Wh.  Cr.  L.  8th  ed.  §§  1415  et  seq. 

The  open  carrying  on  of  scandalous  or  immoral  trades,  or  keeping  indecent 
brothels,  gaming-houses,  and  disorderly  places  of  resort  of  any  kind,  is  an  indict- 
al)le  nuisance  ;  and  in  the  case  of  brotliels  and  gaming-houses,  subjects  the  parties 
ofi'ending,  in  England,  to  the  punishment  of  hard  labor.  7  &  8  Geo.  lY.  c.  29, 
s.  4.  And  these  are  offences  for  whicii  a  married  woman  may  be  indicted,  either 
separately  or  jointly  with  her  husband  ;  the  charge  being  the  criminal  maitage- 
iiii-iit  of  the  house,  which  the  law  presumes  to  be  principally  in  the  woman's  de- 
l)artment.  4  Bla.  C.  29  ;  R.  v.  Williams,  1  Salk.  383.  If  a  person,  being  only 
a  lodger  and  having  only  a  single  room,  makes  use  of  it  for  the  purpose  ot'  open 
andfiagrant  immorality,  so  as  to  amioy  tiie  neigiibors,  the  occupier  may  be  indicted 
for  keeping  a  bawdy-house,  as  if  the  whole  house  was  so  tenanted.  R.  c.  Pier- 
son,  2  Ld.  Raym.  1197;  Wh.  Cr.  \j.  8th  ed.  §  1449.  But  an  indictment  cannot 
be  sustained  in  England  against  a  woman  ibr  being  a  common  bawd,  and  inducing 
parties  to  meet  and  commit  fornication  ;  for  the  bare  solicitation  of  chastity  is 
there  not  an  ofl'euce  at  common  law,  but  punishable  in   the   ecclesiastical  courts. 
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of  the  said  commonwealth  are  constantly  passing  and  repassing, 
and  of  divers  dwelling-houses  in  the  said  county,  inhabited  and 

Hawk.  b.  1,  c.  74.  In  tliis  country,  however,  from  the  absence  of  ecclesiastical 
courts,  the  law  is  otherwise,  as  not  only  has  the  solicitation  of  chastity  been  re- 
garded an  independent  offence  (State  v.  Avery,  7  Conn.  26  7,  but  see  Wh.  Cr. 
L.  8th  ed.  §§  179,  1594,  1618),  but  all  open  immorality,  whether  consisting  in 
public  drunkenness  or  public  lasciviousness,  is  indictable,  as  we  will  see,  as  a  nui- 
sance. 

At  common  law,  as  will  be  seen,  it  is  an  indictable  offence  to  keep  a  house  of 
ill-fame  for  lucre  (Jennings  v.  Com.,  17  Pick.  80)  ;  or  to  let  a  house,  knowing 
it  so  to  be  used  for  the  purposes  of  prostitution  (Com.  v.  Harrington,  3  Pick.  26)  ; 
though  in  New  York  the  last  point  was  ruled  differently,  and  it  was  laid  down 
that  to  rent  a  house  to  a  woman  of  ill-fame,  with  the  intent  tliat  it  should  be  kept 
for  purposes  of  public  prostitution,  is  not  an  offence  puuislial)U'  by  indictment, 
though  it  be  so  kept  afterwards.  Brockway  r.  People,  2  Hill,  5.">8.  But  the 
doctrine  held  in  the  latter  case  was  afterwai-ds  somewhat  qualified,  as  it  was  de- 
clared that  when  it  appears  that  the  owner  of  lands  has  either  erected  a  nuisance 
or  continued  it,  or  in  any  way  sanctioned  its  erection  or  continuance,  he  is  indict- 
able. People  I'.  Townsend,  3  Hill.  479.  Owners  of  reversions  are  indictable 
for  nuisance  ci'cated  by  the  occupier's  use  of  premises  calculated  to  create  nui- 
sance, if  there  be  privity  of  contract  between  them  ;  or  where  the  reversion  has 
been  sold,  if  the  former  reversioner  was  liable ;  as  in  R.  i-.  Pedley,  1  A.  &  E. 
822  ;  3  N.  &  M.  627,  a  case  in  which  sinks  were  left  in  a  neglected  state.  2  Ld. 
Raym.  1089  ;  see  post,  719  ;  Wh.  Cr.  L.  8th  ed.  §  1422.  Ground  near  a  high- 
way, within  two  miles  of  London,  was  kept  for  shooting  at  targets  and  at  pigeons; 
in  consecjuence  of  which  numbers  of  persons  assembled  outside  the  ground,  and 
in  the  fields  adjacent,  to  shoot  at  those  birds  which  escaped,  causing  thereby  great 
noise  and  disturbance,  and  doing  injury  with  the  shots  fired.  The  owner  of  the 
shooting  ground  was  indii'ted  for  causing  and  occasioning  such  persons  to  assemble 
near  and  about  his  ])remises,  discharging  firearms  and  making  a  great  noise  and 
riot,  whereby  the  king's  subjects  were  disturbed  and  put  in  peril;  and  it  was 
held  that  he  was  so  indictable,  as  the  acts  of  such  persons  were  the  probable  con- 
secjuences  of  his  keeping  a  ground  for  shooting  j)igeons  in  such  a  vicinage,  for 
which  he  is  answerable  as  if  it  was  his  actual  object.  R.  r.  ]\Ioore,  3  B.  &  Ad. 
184.  Drawing  together,  by  whatever  means,  numbers  of  disorderly  persons,  as 
by  rope  dancing  and  gaming  houses,  etc.,  cannot  but  be  inconvenient  to  the 
neighl)orhood,  and  is  indictable.  Hawk.  P.  C.  b.  1,  c.  70,  s.  6,  7  ;  Betterton's 
case,  5  Mod.  142;    Skinner,  625. 

The  making  great  noises  in  tiie  night-time  (R.  v.  Smith,  2  Stra.  704);  ex])OS- 
ing  persons  infected  with  contagious  or  loathsome  diseases  in  public  (R.  v.  Van- 
tandillo,  4  M.  &  S.  73  ;  see  itijra,  716)  ;  and  keepiuij  ferocious  animals  witiiout 
projx'r  control  (Burn's  J.,  tit.  Nuisance,  I.),  are  imlictable  nuisances. 

In  inilictnu-nts  in  Massachusetts,  it  is  said,  it  is  sufficient  to  charge  the  de- 
fendant with  keejjing  a  "  iiouse  of  ill-fame,"  "  a  disorderly  liouse,"  or  "a  com- 
mon gamiiig-house."  Com.  V.  Pray,  13  Pick.  359;  1  T.  R.  754.  An  indictment 
charging  tiie  defendant  with  "  kecj)ing  a  disoiderly  house,  anil  unlawfully  ])ro- 
euring,  for  his  lucre  and  gain,  men  and  women  of  evil  name  and  fame  to  fre- 
quent it  at  unlawful  times,  i)ermitting  them  there  to  be  and  remain  drinking, 
tip])liiig,  and  misbehaving  themselves,  to  the  great  damage  and  common  nui- 
sance of  all  the  liege  citizens,"  etc.,  is  sullicient.  Com.  v.  Stewart,  1  S.  &  R. 
342.  A  verdict  finding  a  defendant  "guilty  of  keeping  a  disorderly  house  and 
disturbing  iiis  neiglihors,"  is  ba<i.  Hunter  c.  Con>.,  2  S.  ^c  R.  29K  (but  see 
Com.  '•.  Pray,  13  J'ick.  359;  1  T.  R.  754).  And  where  tlie  defendant  was  iu- 
dicte<l  for  keeping  "a  disorderly  comnu>n  ti])]irmg-liousi',"  and  tlie  jui-y  fovmd  a 
special   verdict  "that  the  defendant,  on   one  occasion,   kept  a  house  in  which 
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occui)ied  by  divers  other  good  citizens  aforesaid  {here  state  the  nvi- 
sanee)^  to  the  great  damage  and  common  nuisance  of  all  the  good 
citizens  of  this  commonwealth,  tliere  inhabiting  and  residing, 
passing  and  repassing,  to  the  evil  exam[)le,  etc.,  and  against,  etc. 
{Conclude  as  in  book  1,  chajjter  3.) 

(706)  Fo7'  carrying  on  the  trade  of  a  trunk-maker  near  to  houses,  so 
as  to  become  a  nuisance.{i) 

That  A.  B.,  late  of,  etc.,  on,  etc.,  and  on  divers  days  and  times 
between  that  day  and  the  taking  of  this  inquisition,  at,  etc.,  in  a 
certain  workshop  there  situate,  near  the  dwelling-houses  of  divers 
citizens  of  the  said  state  and  also  divers  public  highways,  there 
unlawfully  and  injuriously  did  set  up,  exercise,  and  carry  on  the 
trade  and  business  of  a  trunk-maker,  and  on,  etc.,  and  on  the 
otlier  days  and  times  aforesaid,  there  at  unseasonable  hours  in 
the  morning  and  in  the  daytime,  and  at  late  hours  of  the  nights 
of  the  daj's  aforesaid,  unlawfully  and  injuriously  did  make,  and 
did  cause  and  procure  to  be  made,  divers  loud  and  annoying 

there  was  a  collection  of  twenty  or  thirty  negroes  more  than  belonged  to  the 
place,  who  got  drunk,  danced,  and  disturbed  the  neighborliood  with  noise  and 
uproar;"  it  was  held,  that  tiie  facts  found  by  the  special  verdict  did  not  con- 
stitute the  offence  of  keeping  "a  disorderly  common  tip})ling-house."  Dunna- 
way  v.  State,  9  Yerg.  3;j0.  See  Wh.  Cr.  L.  8th  ed.  §§  1428,  1454.  Where  an 
indictment  charged  that  the  defendant  was  a  common,  gross,  and  notorious 
drunkai'd,  and  that  he  on  divers  days  and  limes  got  grossly  drunk,  the  judgment 
was  arrested,  for  private  di-unkenness  is  not  an  indictable  offence  ;  it  becomes  so 
by  being  open  and  exposed  to  public  view,  so  as  to  become  a  nuisance.  State  v. 
Waller,  3  Murph.  22!).  An  indictment  for  a  public  nuisance,  in  frequenting  and 
haunting  houses  of  ill-fame,  must  expressly  cliarge,  that  "  the  defendant,  knowing 
the  house  to  be  a  house  of  ill- fame,  did  openly  and  notoriously  haunt  and  fre- 
quent the  same."  Brooks  v.  State,  2  Yerg.  482.  See  per  contra,  State  v.  Cagle, 
2  Humph.  414. 

On  a  presentment  for  open  and  notorious  lewdness,  it  is  no  defence  that  the 
parties  verbally  contracted  marriage  and  lived  together  as  man  and  wife,  accord- 
ing to  the  common  law,  if  the  marriage  was  not  legal  by  local  law.  Cora.  v. 
Munson,  127  Mass.  4.')9  ;   Grisham  v.  State,  2  Yerg.  .'j89. 

It  is  said  to  be  a  misdemeanor  to  exhibit  stud  horses  in  a  city.  Nolin  v. 
Mayor,  4  Yerg.  1G3. 

An  indictment,  it  was  held  in  the  days  of  slavery,  lies  against  a  master  for  per- 
mitting his  slaves  to  ])ass  about  in  the  public  higlnvay  in  a  state  of  nakedness. 
It  is  not  necessary  that  it  be  proved  that  the  slave  did  exhibit  him  or  lierself  in 
such  a  state  of  nakedness  by  any  command  of  the  master.  Britain  v.  State,  3 
Humph.  203;   but  see  Wh.  Cr.  J>.  8tii  ed.  §§  247,  1432,  1503,  etc. 

In  an  indictment  for  exposing  the  person,  it  is  suflicicnt,  if  it  be  charged  to  have 
been  done  "to  public  view  in  a  public  place."  It  is  not  necessary  to  aver  that 
the  i)risoncr  was  seen  by  citizens.  State  v.  Roper,  1  Dev.  &  Bat.  208.  Wh. 
Cr.  L.  8th  ed.  §§  1431,  f469. 

(0  Dickinsoii"'s  Q.  S.  6th  ed.  424. 
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sounds  and  noises,  by  then  and  there  hammerincr  and  strikinor, 
and  causing  and  procuring  to  be  hammered  and  stricken,  divers 
trunks  and  boxes  made  of  wood,  iron,  and  copper,  and  divers 
pieces  of  wood,  tin,  brass,  copper,  iron,  and  other  metals,  with 
divers  large  hammers  and  other  instruments  made  of  wood  and 
iron,  by  reason  whereof  the  good  people  of  the  said  state  resid- 
ing in  the  said  dwelling-houses  near  to  the  said  workshop,  on 
the  several  days  and  times  aforesaid,  were  and  still  are  greatly 
annoyed,  disturbed,  and  incommoded  in  the  use,  occupation,  and 
enjoyment  of  their  said  dwelling-houses,  and  greatly  interrupted 
in  the  exercise  and  pursuit  of  their  lawful  business  and  trans- 
actions, and  deprived  of  their  natural  sleep  and  rest  and  rendered 
and  made  in  other  respects  uncomfortable,  and  thereby  also  the 
good  people  of  the  said  state,  in  and  through  and  along  the 
common  highway  aforesaid,  passing,  repassing,  and  travelling, 
were  and  are  greatly  annoyed  and  disturbed  ;  to  the  great 
damage,  etc.,  and  against,  etc.    {Conclude  as  in  book  1,  chapter  8.) 

(707)  For  erecting  a  soap  manufactory/  near  a  highway  and  dwelling- 

house.{j) 

That  A.  B.,  of,  etc.,  on,  etc.,  at,  etc.,  near  to  a  public  street  and 
common  highway  there,  and  also  near  to  the  dwelling-houses  of 
divers  citizens  there  situate  and  being,  did  unlawfully  and  in- 
juriously erect  and  build,  and  cause  and  procure  to  be  erected 
and  built,  a  certain  building  for  the  purpose  of  making  and 
manufacturing  soap  therein,  and  did  unlawfully  and  injuriously 
make,  set  up,  and  place,  and  did  cause  and  procure  to  be  made, 
set  up,  and  placed  in  the  said  building  divers  furnaces,  stoves, 
cauldrons,  coi)pers,  and  boilers,  to  wit  {here  insert  the  nmnhcr  of 
each),  for  the  purpose  of  boiling,  melting,  and  mixing  tallow,  soap- 
lees,  and  other  n)atcrials  used  in  the  nuiking  and  manufacturing 
of  soap;  and  that  the  said  A.B.  did,  on  the  day  and  year  aforesaid, 
and  on  divers  other  days  and  tinjes  between  that  day  and  the  day 
of  the  taking  of  this  inquisition, at, etc.,  unlawfully  and  injuriously 
boil,  melt,  and  mix  together,  and  did  cause  and  procure  to  be 
boiled,  melted,  and  mixed  together  in  the  said  furnaces,  stoves, 

(_;■)  This  iiidictincnt  is  taken  by  Mr.  Davis,  Prcc.  101,  from  2  Stark.  C.  V. 
6.57;  2  C'liit.  ();'>4,  (J.V).  Add,  if  lu'ctssary,  aiiollu-r  coimt:  lor  continuing  the 
buihlin"',  tte.      I'or  a  |)ro('<<lfnt  for  this,  sec  2  Stark.  C.  1*.  (jjy. 
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cauldrons,  and  boilers  respectively,  so  made,  set  up,  and  placed  in 
the  said  building  as  aforesaid,  divers  large  quantities  of  tallow, 
soap-lees,  and  other  materials  used  in  the  making  and  manu- 
facturing of  soap,  for  the  purpose  of  making  and  manufacturing 
the  same  into  soap;  and  did  then  and  there  make  and  manu- 
facture, and  did  cause  and  procure  to  be  made  and  manufactured, 
divers  large  quantities  of  soap  from  the  same  tallow,  soap-lees, 
and  other  materials;  by  reason  of  which  said  premises,  divers 
noisome  and  unwholesome  smokes,  vapors,  smells,  and  stenches, 
on  the  days  and  times  aforesaid,  were  emitted  and  issued  from 
the  said  building,  so  that  the  air,  on  the  several  days  and  times 
aforesaid,  at,  etc.,  was  thereby  greatly  filled  and  impregnated 
with  the  said  smokes,  vapors,  smells,  and  stenches,  and  was 
rendered  and  became,  and  was  corrupted,  offensive,  and  un- 
wholesome; to  the  great  damage  and  common  nuisance  of,  etc., 
and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(708)  Nuisance  by  deleterious  smoke  and  vapors.{k) 

That  C.  D.,  late  of,  etc.,  on  the  first  day  of  June,  in  the  year 
of  our  Lord  and  on  divers  other  days  and  times  between 

that  day  and  the  day  of  the  finding  of  this  indictment,  at  B.,  in 
the  county  of  S.,  unlawfully  and  injuriously  did  erect,  and  cause 
and  procure  to  be  erected,  certain  furnaces  and  ovens  for  the 
burning  of  coke,  and  did  then  and  there  unlawfully  and  injuri- 
ously cause  and  permit  great  quantities  of  smoke,  and  of  sul- 
phurous and  other  noxious,unwholesome, and  itijurious  vapors  to 
arise  from  the  said  furnaces,  and  then  and  there  to  impregnate 
the  air  near  and  around  the  said  furnaces,  and  then  and  there  to 
enter  the  dwelling-houses  there  situate  near  the  said  furnaces;  to 
the  great  damage  and  common  nuisance  of  all  persons  then  and 
there  living  and  inhabiting  near  the  said  furnaces,  and  of  all 
other  persons  then  and  there  passing  near  the  same,  etc.  {Con- 
clude as  in  book  1,  chapter  3.) 

(709)  Nuisance  by  rendering  water  unfit  to  drink.{l) 

That  C.  D.,  late  of,  etc.,  on  the  first  day  of  June,  in  the  year 

(k)  6  Cox,  C.  C.  Appendix,  p.  Ixxvi.  See  R.  v.  Davey,  5  Esp.  216. 

(/)  6;  Cox,   C.  C.   Appendix,   p.  Ixxvi.  See  K.   v.  Medley,  6  Carrington  & 
Payne,  229. 
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of  our  Lord  and  on  divers  other  days  and  times  between 

that  day  and  the  day  of  the  finding  of  this  indictment,  at  B.,  in 
the  county  of  S.,  did  unlawfully  and  injuriously  convey,  and 
cause  and  suffer  to  be  drained  and  conveyed,  great  quantities  of 
noxious  and  offensive  liquid  matters,  scum,  and  refuse,  produced 
from  the  making  of  gas  and  of  coal-tar  and  coke,  from  certain 
premises  of  the  said  C.  D.  there  situate,  into  a  certain  ancient 
stream  of  pure  water  there  situate  and  flowing,  and  did  thereby 
then  and  there  corrupt  and  render  unwholesome  the  water  of  the 
said  stream,  and  make  the  same  unfit  to  drink ;  to  the  great  in- 
jury and  common  nuisance  of  all  persons  then  and  there  residing 
near  the  said  stream,  and  of  all  other  persons  then  and  there 
using  the  water  thereof,  and  against  the  peace,  etc.  {Conclude 
as  in  book  1,  chapter  3.) 

(710)  For  keeping  gunpowder  in  a  city.{m) 

That  C.  S.  and  L.  S.,  late  of,  etc.,  on,  etc.,  and  on  divers  other 
days  and  times  between  that  day  and  the  day  of  taking  this  in- 
quisition, with  force  and  arms,  at,  etc.,  near  the  dwelling-houses 
of  divers  good  citizens  of  the  state,  and  also  near  a  certain  public 
street  there,  did  (negligently  and  improvidently)  keep,  and  still 
keep  and  maintain  in  a  certain  house,  and  tiien  and  there  on  the 
day  and  year  aforesaid,  at  aforesaid,  unlawfully  and  inju- 

riously (negligently  and  improvidently),  in  the  said  houses  did 
receive  and  keep,  and  still  keep,  fifty  barrels  of  gunpowder  (the 
said  house  being  then  and  there  insecure  and  unfit  for  the  recep- 
tion and  detention  of  gunpowder  as  aforesaid),  whereby  divers 
good  citizens  there  residing  and  passing  are  in  great  danger,  to 
the  damage  and  common  nuisance  of,  etc.,  and  against,  etc. 
{Conclude  as  in  book  1,  chapter  3.) 

(w()  Tliat  ])ortion  of  this  form  not  in  bniokota  was  before  the  supreme  court 
of  New  York,  in  l'coj)lc  v  Sands  (1  .lolins.  78),  and  its  adccjuacy  as  an  indict- 
ment at  common  law  was  examined  witli  };reat  learninj^  liy  Kent,  C.  .J.,  Spencer, 
Livingston,  ami  Tliompson,  .I.J.  .Judjrment  was  arrested,  tliouf^li  it  was  intimated 
tliat  if  the  gunpowder  iia<I  been  cliarged  to  liave  been  kej)t  negbgently  and 
imi)rovidenti}',  tliere  would  have  been  enough  on  which  to  rest  a  verdict. 

290 


NUISANCE.  (712) 

(711)  For  keeping  hogs  in  a  city.     First  county 'placing  hogs  in  a 

certain  messuage^  etc.,  and  feeding  them,  so  as  to  generate  a 
stench,  etc.{n) 

That  E.  v.,  late  of,  etc.,  on,  etc.,  at,  etc.,  near  to  divera  public 
streets,  being  the  common  highways  of  the  said  commonwealth, 
and  also  to  the  dwelling-houses  of  divers  citizens  of  the  said 
commonwealth  then  and  there  situate,  did  unlawfully,  and  with- 
out sufficient  cause,  place  in  a  certain  messuage  or  tenement, 
and  in  the  appurtenances  thereto,  a  great  number  of  hogs,  to  wit, 
one  thousand,  and  the  said  hogs  then  and  there,  to  wit,  on  the 
said  first  day  of  March  aforesaid,  and  on  divers  other  times 
and  seasons,  unlawfully  and  injuriously  did  feed  and  cause  to  be 
fed  with  the  offals  and  entrails  of  beasts  and  other  filth,  by  means 
whereof  divers  noisome  and  unwholesome  smells  and  stenches 
during  the  time  aforesaid,  and  large  quantities  of  noxious  and  un- 
wholesome smokes  and  vapors  on  the  days  and  times  aforesaid, 
then  and  there  were  emitted,  sent  forth,  and  issued  from  the  same 
building ;  and  the  air  in  the  neighborhood  thereof,  and  for  a 
great  distance  round,  on  the  days  and  times  aforesaid,  was 
thereby  greatly  filled  and  impregnated  with  many  noisome,  of- 
fensive, and  unwholesome  smells,  stinks,  and  stenches,  and  has 
been  corrupted  and  rendered  very  insalubrious,  to  the  great 
damage  and  common  nuisance,  etc.,  to  the  evil  example,  etc., 
contrary,  etc.,  and  against,  etc.     {Conclude  as  in  hook  1,  chapter  3.) 

(712)  Second  count.     Keejnng  hogs  near  the  dwelling-houses  of  divers 

citizens,  etc.,  and,  near  the  public  highways. 

That  the  said  E.  V.,  at,  etc.,  on,  etc.,  and  at  divers  other  times 
and  seasons  between  the  day  aforesaid  and  the  taking  of  this  in- 
quisition, with  force  and  arms,  etc.,  near  the  dwelling-houses  of 
divers  good  citizens  of  the  said  commonwealth,  and  also  near 

(n)  Com.  V.  Vansiokle,  Brightly,  R.  69 ;  7  Penn.  L.  J.  82  ;  Wh.  Cr.  L.  8th 
ed.  §§  1412,  1415,  1416.  This  case  was  tried  before  Sergeant,  J.,  at  nisi  prius, 
and  a  verdict  of  guilty  was  rendered,  on  -wliioh,  however,  there  was  no  judgment, 
•  the  nuisance  being  previously  abated.  The  chief  points  taken  on  the  indictment 
at  the  trial  were,  1st.  That  there  was  a  variance  between  the  pleading  and  the 
evidence,  the  first  averring  that  the  hogs  were  fed  on  oHals,  etc,  but  the  latter 
showing  that  they  were  fed  on  grain  ;  and,  2d.  That  the  remedy  at  common  law 
was  superseded  by  the  act  constituting  the  board  of  health.  Both  points  were 
overruled  by  the  court.     See  supra,  705,  note. 
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divers  public  streets  and  common  highways  there  situate,  there 
did  and  yet  doth  keep  a  large  number  of  hogs,  to  wit,  one  thou- 
sand ;  and  the  said  hogs,  on  tlie  days  aforesaid,  and  the  times 
and  seasons  aforesaid,  unlawfully  and  injuriously  did  feed,  and 
yet  doth  feed,  wnth  slop,  fermented  grain,  the  offal  and  entrails 
of  beasts,  and  other  tilth,  by  reason  whereof  divers  large  quanti- 
ties of  noisome,  noxious,  and  unwholesome  smokes,  smells,  and 
stenches,  on  the  days  and  times  aforesaid,  then  and  there  were 
emitted,  sent  forth,  and  issued,  and  the  air  thereabouts,  on  the 
days  and  times  aforesaid,  was  thereby  greatly  filled  and  impreg- 
nated with  many  noisome,  offensive,  and  unwholesome  smells, 
stinks,  and  stenches,  and  has  been  corrupted  and  rendered  very 
insalubrious,  to  the  great  damage  and  common  nuisance,  etc.,  to 
the  evil  example,  etc.,  contrary,  etc.,  and  against,  etc.  [Con- 
clude as  in  book  1,  chapter  3.) 

(713)  Tliird  count,  after  averring  defendant  to  be  the  owner  of  a  large 
building^  etc.,  charges  him  ivith  introducing  into  it  great 
numbers  of  hogs,  etc. 

That  upon  the  day  and  year  aforesaid,  at  the  county  aforesaid, 
there  was  and  long  before  had  been,  and  ever  since  hath  been 
and  still  is,  a  certain  house  commonly  called  the  "  pigs'  board- 
ing-house," and  a  certain  yard  to  the  same  house  belonging,  which 
said  last  mentioned  house  and  yard  are  near  and  adjoining  to 
the  Schuylkill  river,  wherein  a  great  number  of  the  good  citizens 
of  the  said  commonwealth  are  constantly  passing  and  repassing, 
and  to  divers  public  streets  and  highways  within  the  city  and 
county  as  aforesaid.  And  the  inquest  aforesaid  do  further  pre- 
sent, that  the  said  E.  V.,  well  knowing  the  premises  last  afore- 
said to  be  close  adjoining  the  highways  and  roads  as  aforesaid, 
upon  the  said  first  day  of  March  as  aforesaid,  and  at  divers  other 
times  and  seasons  between  that  day  and  the  taking  of  this  in- 
quest, with  force  and  arms,  etc.,  at  the  county  aforesaid,  that  is 
to  say,  at  the  said  last  mentioned  house  commonly  called  the 
*' l»igs'  boarding-house,"  and  at  and  within  the  said  yard  thereto 
adjoining,  did  unlawfully  gather  and  collect  together  a  great 
number  of  hogs  and  pigs,  to  wit,  the  number  of  one  thousand, 
to  the  common  nuisance  and  great  injury,  etc.,  as  aforesaid,  and 
did  then  and  there,  at  the  times  and  seasons  last  aforesaid,  un- 
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lawful]}',  wilfully,  and  injuriously  lay,  place,  and  put,  and  cause 
and  procure  to  be  laid,  placed,  and  put,  other  great  quantities  of 
oft'als,  entrails,  and  pieces  of  stinking  carrion  and  dead  carcasses 
of  beasts,  and  other  filth,  together  with  great  masses  and  loads 
of  slop  and  of  fermented  grain,  and  other  filth,  slop,  and  trash, 
by  reason  whereof  the  air  at  and  near  the  said  house  and  yard, 
and  the  highways,  public  streets,  dwelling-houses,  and  other 
buildings  adjacent  and  contiguous  thereto,  at  and  upon  the  divers 
times  and  days  last  above  mentioned,  and  between  those  times 
and  days  and  the  taking  of  this  inquisition,  at  the  county  afore- 
said, was  and  yet  is  filled,  tainted,  and  impregnated  with  noxious, 
hurtful,  and  offensive  stinks  and  smells,  to  the  common  nuisance 
and  great  injury,  etc.,  against,  etc.,  and  against,  etc.  {Conclude 
as  in  book  1,  chapter  3.) 

(714)  For  boiling  bullock's  blood  for  making  colors,  near  the  public 

xuays.{o) 
That  T.  D.,  late  of,  etc.,  on,  etc.,  and  on  divers  other  days  and 
times  between  that  day  and  the  day  of  the  taking  of  this  inqui- 
sition, at,  etc.,  aforesaid,  in  a  certain  building  belonging  to  the 
dwelling-house  of  the  said  J.  B.,  there  situate  and  being,  and  also 
near  the  dwelling-houses  of  divers  citizens  of  the  said  state,  and 
near  divers  public  streets  and  common  highways  there,  did  un- 
lawfully boil  and  cause  to  be  boiled  a  great  quantity  of  bullock's 
blood  and  other  filth  for  the  making  and  mixing  of  colors,  whereby 
divers  noisome  and  unwholesome  smells,  on,  etc.,  aforesaid,  and 
on  the  said  other  days  and  times  during  the  time  aforesaid,  at, 
etc.,  aforesaid,  did  from  thence  arise,  so  that  the  air  was  thereby 
greatly  corrupted  and  infected,  to  the  great  damage  and  common 
nuisance,  etc.,(/))  against,  etc.     [Conclude  as  in  book  1,  chapter  3.) 

(715)  For  keeping  a  distillery  near  public  streets.(q) 
That  A.  B.,  etc.,  on,  etc.,  and  on  divers  other  days,  etc.,  at,  etc., 

{())  Dickinson's  Q.  S.  6th  ed.  426.  See  supra,  705,  note.  If  the  prosecutor 
be  one  of  the  persons  whose  comfort  the  annoyance  partlciilarj}-  affected  (and 
the  indictment  be  moved  by  certiorari),  and  a  conviction  ensue,  he  will  be  en- 
titled to  his  costs  as  a   "party  grieved,"  within  5  Wm.  &  Mary,  c.  11,  s.  3. 

(  p)  Bac.  Abr.  tit.  Nuisances;  16  East,  194  ;  and  R.  v.  Heage  (Inliab.),  5  Esp. 
217  ;   R.  V.  Davey,  lb. 

(q)  This  is  the  substance  of  the  indictment  in  People  v.  Cunningham,  1  Denio, 
525.     See  Wh.  Cr.  L.  8th  ed.  SfJ  1412,  1415,  1428,  1474. 
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kept  and  maintained  a  distillery  for  manufacturing  ardent  spirits, 
and  in  so  doing  made  large  quantities  of  swill  and  slops,  and  un- 
lawfully and  wilfully  caused  and  permitted  divers  carts,  etc.,  with 
teams,  to  remain  in  Front  street,  which  is  averred  to  be  a  public 
street  and  highway  near  the  distillery  of  the  defendants,  for  the 
purpose  of  receiving  the  slops,  etc.,  and  that  said  street  is  and 
was  during,  etc.,  used  for  the  people  of  the  state  with  their 
horses,  carriages,  etc.,  to  ride,  drive,  walk,  etc.,  and  that  the  de- 
fendants, on,  etc.,  at,  etc.,  in  delivering  the  said  slops,  etc.,  into 
the  said  carts,  etc.,  did  unlawfully  and  wilfully  make  great 
quantities  of  offensive  filth  in  and  upon  the  said  public  street, 
etc.,  and  did  unlawfully  and  wilfully  cause  offensive  smells  and 
stenches  arising  from  the  slops  and  from  the  horses,  etc.,  used  in 
the  said  carts,  to  issue,  impregnating  the  air  and  rendering  the 
same  uncomfortable,  and  did  unlawfully,  etc.,  cause,  permit,  and 
suffer  the  said  carts  and  the  horses  to  be,  remain,  and  continue 
in  and  upon  the  said  street,  etc.,  to  wit,  for  six  hours  on  each 
of  the  said  days,  whereby  the  common  highway  aforesaid  then 
and  on  the  said  other  days,  etc  ,  was  obstructed,  straitened,  filthy, 
etc.,  so  that  the  people,  etc.,  could  not  pass,  repass,  etc.,  as  they 
ought  and  were  wont,  etc. 

(716)  For  exposing  a  child,  infected  with  smallpox,  in  the  public 

streets. {r) 

That  on,  etc.,  E.  R.,  an  infant  of  tender  age,  to  wit,  about  the 
age  of  four  years,  was  infected,  ill,  and  sick  of  and  with  a  cer- 
tain contagious,  infectious,  and  dangerous  disease  and  sickness 
called  smallpox,  at,  etc.  And  that  M.  B.,  the  wife  of  C.  B.,  late 
of,  etc.,  aforesaid,  having  the  care  and  nurture  of  the  said  E.  R., 
well  knowing  the  premises  aforesaid,  afterwards,  and  whilst  the 
said  E.  R.  was  so  infected,  ill,  and  sick  as  aforesaid,  to  wit,  on, 
etc.,  aforesaid,  with  force  and  arms,  at,  etc.,  aforesaid,  unlawfully 
and  injuriously  did  take  and  carry  the  said  E.  R.  into  and  along 
a  certain  open  ])ublic  street  and  passage  called  Market  street,  sit- 
uate in  the  parish  of  St.  John,  in  the  town  of  N.,  in  the  county 
of  N.  aforesaid,  used  for  all  the  good  people  of  the  said  state  on 

(r)  Dickinson's  Q.  S.  Gtli  ed.  42«.  Sen  R.  v.  Vantandillo,  4  M.  &  S.  73  ;  R. 
V.  Sutton,  4  Hiirr.  2110;  R.  v.  Ilcnson,  Dears.  C.  C.  '24  ;  R.  v.  Barret,  4  M.  & 
S.  272  ;  set!  Wli.  (Jr.  L.  8tli  e<l.  §§  14;JG,  lliOG. 
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foot  to  go,  return,  and  pass  in,  along,  and  through,  in  which  said 
public  street  and  passage  there  were  divers  good  people  of  the 
said  state,  and  near  unto  and  by  divers  dwelling-houses,  habita- 
tions, and  residences  of  the  good  people  of  the  said  state  then 
and  there  dwelling,  inhabiting,  and  residing,  and  unto  and  into 
a  certain  common  highway,  situate  and  being  in,  etc.,  aforesaid, 
used  for  all  the  good  people  of  the  said  state  on  foot  and  with 
coaches,  carts,  and  carriages  to  go,  return,  pass,  ride,  and  labor 
in,  along,  and  through,  in  and  along  which  said  common  high- 
way there  the  good  people  of  the  said  state  were  then  going, 
returning,  passing,  riding,  and  laboring,  and  amidst  and  among 
the  good  people  of  the  said  state  who  then  and  there,  to  wit,  in 
the  same  common  highway,  in  the  parish  and  county  aforesaid, 
had  met  and  assembled  together;  and  that  the  said  M.  B.  after- 
wards, and  whilst  the  said  E.  R.  was  so  infected,  ill,  and  sick  as 
aforesaid,  to  wit,  on,  etc.,  and  on  divers  other  days  and  times 
betw^een  that  day  and  the  day  of  in  the  same  year, 

at,  etc.,  aforesaid,  wrongfully  and  injuriously  did  take  and  carry 
the  said  E.  R.  into  and  along  the  aforesaid  open  and  public  street 
and  passage  called,  etc.,  and  near  unto  and  by  the  aforesaid 
dwelling-houses,  habitations,  and  residences  of  the  good  people 
of  the  said  state  there  dwelling,  inhabiting,  and  residing,  and 
also  near  unto  and  by  the  good  people  of  the  said  state  in  the 
said  open  and  public  way  and  passage,  on,  etc.,  and  on  the  said 
other  days  and  times  there  being,  to  the  great  and  manifest  dan- 
ger of  infecting  with  said  contagious,  infectious,  and  dangerous 
disease  and  sickness  called  the  smallpox,  all  the  good  people  of 
the  said  state  who,  on  the  several  days  and  times  aforesaid,  were 
in  and  near  the  aforesaid  open  and  public  way  and  passage, 
dwelling-houses,  habitations,  residences,  and  common  highway, 
and  who  had  not  had  the  said  disease ;  to  the  great  damage  and 
common  nuisance,  etc.     {Conclude  as  in  hook  1,  chapter  3.) 

Second  cou7it. 

That  the  said  M.  B.,  well  knowing  that  the  said  E.  R.  was  so 
infected,  ill,  and  sick  as  aforesaid,  afterwards,  and  whilst  the 
said  E.R.  was  so  infected,  ill,  and  sick,  to  wit,  on  the  said,  etc., 
and  on  divers  other  days  and  times  between  that  day  and  the 
said,  etc.,  in  the  same  year,  with  force  and  arms,  at,  etc.,  afore- 

295 


(717)  OFFENCES    AGAINST    SOCIETY. 

said,  unlawfully  and  injuriously  did  take  and  carry  the  said  E. 
E.  into  and  along  the  aforesaid  open  public  highway  and  passage 
called,  etc.,  situate  and  being,  etc  ,  and  near  unto  and  by  the 
aforesaid  dwelling-houses,  habitations,  and  residences  of  the  good 
people  of  the  said  state  there  dwelling,  inhabiting,  and  residing, 
and  also  near  unto  and  by  the  good  people  of  the  said  state  in 
the  said  open  public  way  and  passage,  on,  etc.,  and  on  the  said 
other  days  and  times  as  last  mentioned,  there  being,  to  the 
great  and  manifest  danger  of  infecting  with  the  said  contagious, 
infectious,  and  dangerous  disease  and  sickness  called  the  small- 
pox, the  good  people  of  the  said  state,  who,  on  the  said,  etc., 
and  on  the  said  divers  other  days  and  times  last  mentioned, 
were  in  the  said  open  and  public  way  and  passage,  and  who 
dwelled,  inhabited,  and  resided  there  and  near  thereto,  and  who 
w^ere  liable  to  take  the  said  disease  and  sickness,  to  the  great 
damage  and  common  nuisance,  and  against,  etc.  {Conclude  as 
in  book  1,  chapter  3.) 

(717)  Against  a  parent  for  not  giving  his  deceased  child  a  •proper 

burial.{s) 

That  whereas,  heretofore,  to  wit,  on  the  eighteenth  day  of 
August,  in  the  year  of  our  Lord  William  Vatin,  late  of  the 
parish  of  Saint  Margaret,  in  the  borough  of  Leicester,  laborer, 
was  the  father  of  a  certain  child  then  lately  deceased,  and  had 
then  and  there  tlie  care  and  custody  of  the  dead  body  thereof; 
and  whereas,  on  the  day  and  year  aforesaid,  at  the  parish  afore- 
said, in  the  borough  aforesaid,  it  became  and  was  the  duty  of  the 
said  William  Vann,  the  father  of  the  said  child  lately  deceased 
as  aforesaid,  the  dead  body  thereof  to  bury  and  inter  according 
to  the  rules  of  public  decency,  the  said  W.  V.  then  and  there 
liaving  ample  and  sufficient  money  and  means  to  defray  the 
necessary  expenses  of  said  burial  and  interment;  and  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  the  said  William  Vnnn,  having  as  aforof'aid  the  care  and 
custody  of  the  dead  body  of  his  child  then  lately  deceased,  after- 
wards, to  wit,  on  the  nineteenth  day  of  August,  and  at  divers 

f.s')  Sec  R.  r.  Vaiiii,  2  I )fiiis<)ii,  C.  C.  32r) ;  5  Cox,  C.  C.  379  ;  H  Eng.  Law 
&  h[.  yO'J;   WIi.  Cr.  I..  Ktli  (•(!.  §§  i;}0,  .'].'il,  M.'i'Ja. 
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other  times  in  the  year  aforesaid,  at  the  parish  aforesaid,  in  tlie 
borough  aforesaid,  with  force  and  arms,  against  his  duty  in  that 
respect,  the  said  dead  body  did  unlawfully,  wrongfully,  and  wil- 
fully refuse,  omit,  and  neglect  to  bury  and  inter,  whereby  and  by 
reason  of  the  decomposition  of  the  said  dead  body  while  in  his 
care  and  custody  as  aforesaid,  and  while  remaining  unburied  in 
the  dwelling-house  of  the  said  William  Vann  there  situate  and 
being,  divers,  various,  and  noxious  and  unwholesome  smells  and 
stenches  did  then  and  there  arise  and  issue  therefrom,  and  there- 
by the  air  was  greatly  infected  and  corrupted,  and  was  rendered 
and  became  for  several  days  oft'ensive,  unwholesome,  injurious, 
and  dangerous  to  health;  to  the  great  damage  and  common 
nuisance  of  all  the  citizens  of  said  state,  there  inhabiting,  being, 
and  residing,  and  going,  returning,  and  passing,  to  the  evil  ex- 
ample of  all  others  in  like  case  otJending,  against,  etc.  {Conclude 
as  in  book  1,  chapter  3.) 

Second  count. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  William  Vann,  late  of  the  parish  of  Saint  Margaret, 
in  the  borough  of  Leicester,  laborer,  on  the  twentieth  day  of 
August,  in  the  year  of  our  Lord  having  the  care  and  cus- 
tody of  the  dead  body  of  a  certain  child  then  lately  deceased,  to 
wit,  of  the  child  of  the  said  William  Vann,  on  the  day  and  year 
last  mentioned,  at  the  parish  aforesaid,  in  the  borough  aforesaid, 
the  said  dead  body,  with  force  and  arms,  and  against  his  duty 
in  that  respect,  unlawfully  did  refuse,  omit,  and  neglect  to  bury, 
the  said  W.  V.  then  and  there  having  sufficient  money  and  means 
to  defray  the  necessary  expenses  of  the  burial  and  interment  of 
said  body,  and  the  said  dead  body  did  then  and  there  remove  from 
the  dwelling-house  of  the  said  William  Vann  there  situate,  to  a 
certain  public  place,  to  wit,  a  public  yard  there  situate,  near  to 
and  adjoining  divers  public  streets, being  the  common  highway, 
and  also  near  to  and  adjoining  the  dwelling-houses  of  divers 
citizens  of  said  state  there  situate,  and  the  said  body  so  removed 
as  aforesaid,  and  so  as  aforesaid  in  his  care  and  custody,  did  then 
and  there  unlawfully  and  injuriously^  permit  and  cause  to  be  and 
remain  in  the  said  public  yard  there  situate  as  aforesaid,  for  a 
long  space  of  time,  to  wit,  for  and  during  the  space  of  six  days, 
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whereby  and  by  reason  of  the  noxious  smells,  stenches,  and  va- 
pors arising  and  issuing  from  the  said  dead  body  during  the 
time  aforesaid,  the  air  became  and  was  greatly  infected  and  cor- 
rupted, and  became  and  was  rendered  offensive,  injurious,  and  un- 
wholesome; to  the  great  damage  and  common  nuisance  not  only 
of  all  the  citizens  of  said  state,  then  and  there  being,  inhabiting, 
and  dwelling,  but  also  of  all  other  citizens  of  said  state,  near 
there  being,  inhabiting,  and  dwelling,  and  also  of  all  other  citi- 
zens of  said  state,  in,  by,  and  through  the  said  public  yard,  and 
in,  by,  and  through  the  other  said  public  streets  and  highways 
near  thereto  going,  returning,  passing,  repassing,  and  laboring,  to 
the  evil  example  of  all  others  in  like  case  oifending,  and  against, 
etc.     {Conclude  as  in  book  1, chapter  3.) 

Third  count. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  William  Vann,  late  of  the  parish  of  Saint  Margaret, 
in  the  borough  of  Leicester,  laborer,  on  the  day  and  year  last 
before  mentioned,  having  the  care  and  custody  of  the  dead  body 
of  a  certain  child  then  lately  deceased,  to  wit,  the  child  of  the 
said  William  Vann,  at  the  parish  aforesaid,  in  the  borough  afore- 
said, the  said  dead  body,  with  force  and  arms,  did  unlawfully, 
wilfully,  and  against  his  duty  in  that  respect,  omit,  neglect,  and 
refuse  to  bury,  and  the  said  dead  body,  unlawfully,  injuriously, 
and  against  the  rules  of  public  decency  in  that  respect,  i  n  a  certain 
public  place,  to  wit,  a  public  yard,  there  being  and  situate,  and 
near  unto  divers  public  streets,  being  the  common  highways,  and 
also  near  unto  the  dwelling-houses  of  divers  citizens  of  said  state, 
there  situate  and  being,  did  then  and  there  keep  and  retain,  and 
cause  to  be  kept  and  retained,  for  the  space  of  several  days,  and 
the  said  dead  l)ody,  so  kept  and  retained  by  the  said  William 
Vann  as  aforesaid,  became  and  was  putrid,  by  reason  of  which 
said  premises,  and  during  the  time  aforesaid,  divers  noxious, 
unwholesome,  and  offensive  smells,  Rtenches,  and  vapors  were 
from  thence  emitted  and  issued,  so  that  tiiereby  the  air  then  and 
there  was  rendered  and  became  offensive,  injurious,  and  unwhole- 
some, and  thereby  continued  during  the  time  aforesaid  to  be 
offensive,  injurious,  and  unwholesome  ;  to  the  great  damage  and 
common  nuisance  of  all  tlie  citizens  of  said  state  there  inhabit- 
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iug,  beinp^,  and  residing,  and  going,  returning,  and  passing 
through  the  said  streets  and  highways,  and  against  the  peace, 
etc.     {Conclude  as  in  book  1,  chapter  3.) 

(718)  For  bringing  a  horse  infected  with  the  glanders  into  a  imhlic 

place.{t) 

First  count. 
That  James  Henson,  late  of  Melton  Mowbray,  in  the  county 
of  Leicester,  laborer,  on  the  lirst  day  of  June,  in  the  year  of  our 
Lord  at  Melton  Mowbra}''  aforesaid,  in  the  county  afore- 

said, was  possessed  of  a  certain  mare,  which  said  mare  was  then 
and  there  infected  with  a  contagious,  infectious,  and  dangerous 
disease  called  the  glanders,  which  disease  was  then  and  there 
communicable  to  man,  as  the  said  J.  H.  then  and  there  knew, 
and  the  said  James  Henson,  well  knowing  the  premises,  after- 
wards, and  whilst  the  said  mare  was  so  infected  as  aforesaid, 
on  the  day  and  year  aforesaid,  with  force  and  arms,  at  Melton 
Mowbray  aforesaid,  in  the  county  aforesaid,  unlawfully,  wilfully, 
wickedly,  and  injuriously  did  bring,  and  cause  to  be  brought, 
the  said  mare,  so  infected  as  aforesaid,  into  and  along  a  certain 
open  public  way  and  place,  on  which  then  of  right  were  divers 
citizens  of  said  state,  then  going,  passing,  and  staying,  and 
amidst  and  among  divers  citizens  of  said  state,  who  were  then 
and  there  in  the  said  public  way  and  place,  to  the  great  danger 
of  infecting  with  the  said  contagious,  infectious,  and  dangerous 
disease  called  the  glanders,  the  citizens  of  said  state,  who,  on 
the  said  day  and  time,  were  in  and  near  the  said  public  way  and 
place,  to  tlie  damage  and  common  nuisance  of  all  the  said  citi- 
zens of  said  state,  to  the  evil  example  of  all  others  in  the  like 
case  oftending,  and  against  the  peace,  etc.  {Conclude  as  in  book 
1,  chapter  3.) 

Second  count. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at 
Melton  Mowbray  aforesaid,  in  the  county  aforesaid,  the  said 
James  Henson  was  possessed  of  a  certain  other  mare,  which 

(0  See  R.  V.  Henson,  Dears.  C.  C.  24  ;  18  Eng.  Law.  &  Eq.  Rep.  1U7.  Wh. 
Cr.  L.  8th  ed.  §  143G. 
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said  last  mentioned  mare  was  then  and  there  infected  with  a 
contagious,  infectious,  and  dangerous  disease,  to  wit,  a  disease 
called  the  glanders,  which  disease  was  then  and  there  communi- 
cable to  man,  as  the  said  J.  H.  then  and  there  well  knew,  and 
that  the  said  James  Henson,  well  knowing  the  premises  last 
aforesaid,  and  whilst  the  said  last  mentioned  mare  was  so  in- 
fected as  aforesaid,  on  the  day  and  year  aforesaid,  with  force  and 
arms,  at  Melton  Mowbray  aforesaid,  in  the  county  aforesaid,  un- 
lawfully, wickedly,  and  injuriously  did  bring,  and  cause  to  be 
brought,  the  said  last  mentioned  mare,  so  infected  as  aforesaid, 
into  a  certain  fair  called  the  Melton  Mowbray  Whitsun  Fair, 
during  the  period  when  the  citizens  of  said  state  were  then 
and  there  holding  the  said  fair,  which  was  then  and  there  public 
and  open  to  all  the  citizens  of  said  state,  for  the  purpose  of  buy- 
ing and  selling  horses,  and  other  cattle  therein,  and  that  the  said 
James  Henson,  well  knowing  the  premises  as  last  aforesaid,  then 
and  there  kept,  and  continued  to  keep,  the  said  mare,  so  infected 
as  aforesaid,  for  a  long  space  of  time,  to  wit,  for  the  space  of 
one  hour  then  next  following,  and  in  which  said  fair  then,  of 
right,  were  divers  horses  and  other  cattle  of  certain  citizens 
of  said  state,  then  and  there  passing  and  being,  by  means  of 
which  said  several  last  mentioned  premises,  the  said  last  men- 
tioned horses,  and  other  cattle,  so  passing  and  being  along  and 
in  the  said  fair,  became  and  were  liable  to  be  infected  by  the 
contagious,  infectious,  and  dangerous  disease  with  which  the 
said  mare  of  the  said  James  Henson  was  so  infected  as  afore- 
said ;  to  the  damage  and  common  nuisance  of  the  citizens  of 
said  state,  frequenting  the  said  fair,  and  using  the  same  for  the 
purpose  of  buying  and  selling  horses  and  other  cattle  therein, 
to  the  evil  example  of  all  others  in  the  like  case  offending,  and 
against  the  peace,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

Third  count. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
at  Melton  Mowbray  aforesaid,  in  tiie  county  aforesaid,  the  said 
James  Henson  was  possessed  of  a  certain  otlier  mare,  which  last 
mentioned  mare  was  then  and  there  infected  with  a  contagious, 
infectious,  and  dangerous  disease,  to  wit,  a  disease  called  the 
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glanders,  which  disease  was  then  and  there  communicable  to 
man,  as  the  said  J.  TI.  then  and  there  well  knew,  and  that  the 
said  James  Ilenson,  well  knowing  the  last  mentioned  premises, 
afterwards,  and  whilst  the  said  last    mentioned  mare  was  so 
infected  as  aforesaid,  on  the  day  and  year  aforesaid,  with  force 
and  arms,  at  Melton  Mowbray  aforesaid,  in  the  county  aforesaid, 
unlawfully  and  injuriously  did  bring,  and  cause  to  be  brought, 
the  said  last  mentioned  mare,  so  infected  as  aforesaid,  into  a  cer- 
tain open  and  public  way  and  place,  called  the  Burton  End,  in 
Melton  Mowbray  aforesaid,  in  which  public  way  and  place  there 
were  divers  other  horses  and  other  cattle  of  certain  citizens  of 
said  state,  then  and  there  passing  and  being,  and  that  the  said 
James  Ilenson,  well  knowing  the  premises  aforesaid,  then  and 
there  kept  and  continued  the  said  mare  of  which  the  said  James 
Henson  was  so  possessed,  as  last  aforesaid,  and  which  was  then 
and  there  so  infected  as  aforesaid,  for  a  long  space  of  time,  to 
wit,  for  the  space  of  one  hour  then  next  following,  during  all 
which  time  there  were  divers  other  horses  and  other  cattle  of 
certain  citizens  of  said  state,  then  and  there  passing  and  being, 
by  means  of  which  said  several  last  mentioned  premises,  the  said 
horses  and  other  cattle,  so  passing  and  being  along  and  in  the 
said  open  and  public  way  and  place,  became  and  were  liable  to 
be  infected  by  the  contagious,  infectious,  and  dangerous  disease 
with  which  the  said  mare  of  the  said  James  Ilenson  was  so 
infected  as  aforesaid  ;  to  the  damage  and  common  nuisance  of 
the  citizens  of  said  state,  then  having  horses  and  other  cattle  in 
the  said  open  and  public  way  and  place,  to  the  evil  example  of 
all  others  in  the  like  case  ottending,  and  against  the  peace,  etc. 
{Conclude  as  in  book  1,  chapter  3.) 

(719)  Against  owner  of  land  for  erecting  offensive  buildings.{u) 

That  the  defendant,  on,  etc.,  at  a  certain  place  commonly 
called  Diamond  Alley,  near  unto  divers  public  streets  and  dwell- 

(w)  R.  V.  Pedly,  1  A.  &  E.  822.  The  second  count  charged  the  defendant 
with  continuing  the  necessary  and  sink  before  that  time  made,  etc.,  by  persons 
unknown,  and  laid  the  nuisance  as  before.  The  third  count  charged  that  the 
defendant  near,  etc.  (as  before),  did  put,  phice,  and  leave,  and  did  cause  and 
procure  to  be  put,  placed,  and  left,  divers  large  qiumtities  of  ordure,  etc.  Tlie 
fourth  count  charged  the  defendant  with  permitting  and  suH'ering  the  nuisance 
(as  in  the  third  count,  except  that  the  nuisance  was  said  to  be  created  by  persons 
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ing-houses,  imlawfull}-  did  make,  erect,  and  set  up  two  buildings 
called  necessary  houses,  for  the  common  use  of  divers  persons 
residing  in  and  frequenting  Diamond  Alley,  and  did  also  make 
and  cause  to  be  made  a  certain  open  sink  for  the  reception  of 
ordure,  etc.,  and  that  then  and  there,  and  on  divers  other  days 
and  times  between,  etc.,  divers  persons  residing  in  and  frequent- 
ing Diamond  Alley,  did  resort  to  and  use,  and  yet  do  resort  to 
and  use,  the  said  necessary  houses,  and  did  place  and  leave,  and 
caused  to  be  placed  and  left,  in  the  said  open  sink,  divers  large 
quantities  of  ordure,  etc.,  by  reason  of  which,  etc.  {stating  the 
nuisance  resulting). 

(720)  For  keeping  a  yrivy  in.  a  street.(v) 

That  0.  W.,  late  of,  etc.,  yeoman,  on,  etc.,  and  from  that  day 
until  the  day  of  finding  this  inquisition,  at,  etc.,  unlawfully  and 
obstinately  did  keep  and  maintain,  and  yet  doth  keep  and  main- 
unknown)  to  remain.  On  the  trial  before  Lord  Denman,  C.  J.,  it  was  proved 
that  tlie  defendant  was  in  the  receipt  of  the  rents  of  twelve  dwelling-houses, 
which  were  let  for  short  periods  to  tenants,  and  that  two  necessary  houses  and  a 
sink  belonging  to  them,  were  used  in  common  by  the  persons  occupying  the 
dwelling-houses.  It  did  not  appear  Avhether  any  of  tiie  present  tenants  com- 
menced occupying  the  dwelling-liouses  before  the  defendant  began  to  receive  the 
rents ;  but  the  necessary  houses  and  sink  were  constructed  and  used  by  the  ten- 
ants of  those  premises  before  his  time.  There  was  no  distinct  proof  of  any  actual 
demise  of  the  necessary  houses  and  sink,  but  they  had  regularly  been  cleansed 
by  the  persons  occupying  the  dwelling-houses,  until  the  time  of  the  nuisance, 
when  the  cleansing  had  been  neglected.  The  nuisance  had  arisen  since  the  de- 
fendant began  to  receive  the  rents.  The  only  method  of  draining  the  places 
from  which  the  nuisance  proceeded  would  be  to  cut  through  a  close  belonging  to 
the  defendant.  Some  evidence  was  given  to  show  an  implied  admission  by 
the  defendant  that  he  himself  was  bound  to  do  the  cleansing.  The  jury,  under 
the  direction  of  the  chief  justice,  found  a  verdict  of  guilty ;  subject  to  a  motion 
for  setting  aside  the  verdict  and  entering  an  ac(juittal. 

The  conviction  was  sustained  by  tiie  court,  it  being  ruled  generally  that  if  the 
owner  of  land  erect  a  building  which  is  a  nuisance,  or  of  wliich  the  occupation  is 
likely  to  produce  a  nuisance,  and  let  the  land,  he  is  liable  to  an  indictment  for 
such  nuisance  being  continued  or  created  during  the  teiMu,  and  that  tlu'  same 
prin(ij)le  extended  to  cases  where  he  lets  a  building  which  re(]uires  ])articular 
can;  to  prevent  the  oeeuj)ation  from  being  a  nuisance,  and  the  luiisancc  oi'cur 
for  want  of  such  care  on  the  part  of  the  tenant.  It  was  declared  by  Jjittiedalc, 
J.,  that  if  a  jiarty  buy  a  reversion  during  a  tenancy,  and  the  tenant  afterwards, 
during  his  term,  erect  a  nuisance,  the  reversioner  is  not  liable  for  it  ;  but  if 
such  reversio/uT  relet,  or,  having  an  opjiortunity  to  detenniue  the  tenancy,  omit 
to  do  so,  allowing  the  nuisance;  to  continue,  he  is  liable  I'or  such  continuance, 
and  that  such  ])urchaser  is  liable  to  be  inilicted  for  the  continuing  of"  the  nui- 
sance, if"  the  original  reversioner  would  have  been  lial)!e,  though  the  ])urehaser 
liiis  liad  no  oi)portunity  of  putting  an  end  to  the  tenant's  interest,  or  abating  the 
nuisance. 

(y)  This  form  has  been  sustained  in  Philadelphia. 
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tain,  near  one  of  the  public  streets  in  the  said  city,  to  wit.  High 
or  Market  street,  and  also  near  the  dwelling-house  of  0.  B.  and 
A.  T.,and  of  divers  other  citizens  of  the  said  city  there  situate, 
a  certain  privy  or  house  of  office,  and  from  the  filth  and  human 
excrement  therein  contained  divers  fetid,  nauseous,  hurtful,  }>er- 
nicious,  and  unwholesome  smells,  on  the  days  and  times  afore- 
said, did  and  still  do  arise  and  proceed,  whereby  the  air  there  was 
and  still  is  corrupted,  fetid,  and  infected,  and  the  health  of  the 
said  C.  B,  and  A.  T.,  and  divers  other  good  citizens  of  this  com- 
monwealth there  inhabiting,  residing,  and  passing,  has  been  and 
still  is  endangered  and  impaired,  to  the  great  damage  and  com- 
mon nuisance,  etc.,  there  inhabiting,  residing,  and  passing,  to  the 
evil  example,  etc.,  and  against,  etc.  {Conclude  as  in  book  1,  chap- 
ter 3.) 

(721)  For  keeping  a  privy  near  an  adjoining  honse.{w) 

That  W.  R.,  late  of,  etc.,  yeoman,  on,  etc.,  and  from  that  day 
until  the  finding  of  this  inquisition,  at,  etc.,  did  keep  and  main- 
tain, and  yet  doth  keep  and  maintain,  unlawfully  and  obstinately, 
near  the  dwelling-houses  of  divers  citizens  of  the  state  there  sit- 
uate and  adjoining  the  dwelling-house  of  one  P.,  a  certain  privy 
and  house  of  office,  so  filled  with  filth, dung,and  human  excrement, 
that  the  same  flowed,  issued,  and  came,  and  yet  do  flow,  issue, 
and  come  throu2;h  the  walls  of  and  into  the  said  dwellino^-house 
so  adjoining  as  aforesaid,  and  by  reason  whereof  divers  fetid, 
noisome,  and  unwholesome  smells,  during  the  time  aforesaid, 
did,  and  yet  do  arise,  and  the  air  tliereby  was  and  still  is 
greatly  corrupted  and  infected,  to  the  great  damage  and  common 
nuisance  of  all  the  liege  citizens  of  this  state  thereabouts  resi- 
dent, to  the  evil  example,  etc.,  against,  etc.  {Conclude  as  in  book 
1,  chapter  3.) 

DISORDERLY  AND  GAMING  HOUSES. 

(722)  Disorderly  house,  etc.     Form  used  in  Neio  York. 

That  A.  B.,  late  of,  etc.,  laborer,  on,  etc.,  and  on  divers  other 
days  and  times  between  that  day  and  the  day  of  the  taking  of 
this  inquisition,  at  the  city  and   ward  in  the  county  aforesaid, 

[>.c)  Drawn  in  1789  by  Mr.  Bradford,  then  attorney-general  of  Pennsylvania. 
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did  keep  and  maintain,  and  yet  keep  and  maintain,  a  cer- 

tain common,  ill-governed,  and  disorderly  house,  and  in 
said  house,  for  own  lucre  and  gain,  certain  persons,  as  well 

men  as  women,  of  evil  name  and  fame,  and  of  dishonest  conver- 
sation, to  frequent  and  come  together,  then  and  on  the  said  other 
days  and  times,  there  unlawfully  and  wilfully  did  cause  and  pro- 
cure, and  the  said  men  and  women,  in  said  house,  at  un- 
lawful times,  as  well  in  the  night  as  in  the  day,  then  and  on  the 
said  other  days  and  times,  there  to  be  and  remain,  drinking,  tip- 
pling, gambling,  whoring,  and  misbehaving  themselves,  unlaw- 
fully and  wilfully  did  permit,  and  yet  permit,  to  the  great 
damage  and  common  nuisance  of  the  people  of  the  state  of  New 
York,  there  inhabiting,  residing,  and  passing,  to  the  evil  example, 
etc.,  against,  etc. (a?)     {Conclude  as  in  book  1,  chcqUer  3.) 

{x)  The  following  proceedings  took  place  in  State  v.  Charapeau,  52  Vt.  313, 
on  an  indictment  for  keeping  a  house  of  ill-fame.  The  respondent  pleaded  that 
the  names  of  three  of  the  persons  who  acted  as  the  grand  jury  by  whicli  the  in- 
dictment was  found,  residents  of  the  city  of  Burlington,  and  summoned  as  such, 
were  not  drawn  out  of  the  box  containing  the  names  of  the  persons  nominated, 
but  were  drawn  by  the  sheriti  "  by  selecting  from  a  package  of  numbered  cards 
presented  to  him  by  the  city  clerk  of  said  city  three  certain  numbers  seen  by  said 
sheriff  at  the  time  of  said  drawing,  which  numbers  so  drawn  corresponded  with 
the  numbers  set  opposite  the  names"  of  said  three  persons  in  the  public  records  of 
the  proceeding  of  the  board  of  alderman  of  said  city,  and  "  not  drawn  or  selected 
'in  any  otlier  way."  The  state  replied  that  before  said  drawing  the  names  of  the 
persons  nominated  and  agreed  upon  to  serve  as  grand  jurors  were  duly  entered 
in  said  records  with  a  particular  number  to  each  name  ;  that  said  numbers  were 
written  by  the  city  clerk  on  separate  pieces  of  paper,  which  were  put  into  a  box 
appropriate  for  the  puri)0se  of  keeping  the  names  of  grand  jurors,  which  was  kept 
in  his  ofhce  ibr  that  pur])Ose  ;  that  among  those  names  were  the  names  of  tiie 
three  ])ersnns  in  the  j)h'a  mentioned  ;  that  "on  such  drawing"  the  slierilf  repaired 
to  said  clerk's  ofiice,  where  tin;  clerk,  in  his  presence,  and  by  his  consent  and 
direction  took  from  said  box  all  said  pieces  of  paper,  and  laid  them  on  a  table  be- 
fore the  sheriir,  with  tlie  numbers  on  the  under  side,  and  so  that  they  were  con- 
cealed Irom  the  sherill',  and  tiie  sheriff  •' selected  by  lot  from  all  sucii  pieces  of 
paper  three  of  said  pieces  which  bore  tin;  several  numbers  t'(iri"espondiiig  to  the 
names"  of  said  three  persons  ;  that  the  sheriff  thereupon,  without  knowing  what 
names  sucli  immbers  indicated,  verified  them  and  ascertained  the  names  tiiereby 
designated  by  examination  of  the  records,  and  summoned  said  three  persons.  The 
resj)ondent  demurred.  The  court,  Powers,  J.,  presiding,  overnded  tiie  de- 
murrer, rendered  judgment  of  ?-e.'f;;o/u/ert<  ows^er;  to  which  the  respondent  ex- 
(•(!pted. 

'Y\h'  respondent  then  phadcd  not  guilty,  and  a  trial  was  had  l)y  jury.  'J'he  in- 
dictment charged  the  commission  of  tlie  offence  from  .Inly  1,  1877,  to  the  time  of 
the  fimling  of  the  indictment  on  .Septend)er  21,  1H7I».  Tlie  state  offered  evidence 
"  tending  to  establish  the  charge  of  the  in<lictment  ])rior  to  September  .SO,  1878." 
The  respondent  ol)jected  to  its  admission,  for  that,  at  the  September  term,  1878, 
she  was  put  upon  trial  before  a  jury  on  a  |)lea  of  not  gnilly  to  an  information 
charging  the  same  offence,  us  committed  between  January  ;">  and    8ej)tember  30, 

304 


NUISANCE.  (724) 

(723)  Second  count.     Gaming-house^  etc. 

That  the  said  A.  B.,  afterwards,  to  wit,  on  the  said  day 

of  in  the  year  aforesaid,  and  on  divers  other  days  and  times 

as  aforesaid,  with  force  and  arras,  at  the  ward,  city,  and  county 
aforesaid,  a  certain  common  gaming-house,  there  situate,  for 
lucre  and  gain,  unlawfully  and  injuriously  did  keep  and 
maintain,  and  in  the  said  common  gaming-house,  there  unlaw- 
fully and  injuriously  did  cause  and  procure  divers  idle  and  ill- 
disposed  persons  to  be  and  remain  in  the  said  common  gaming- 
house, and  to  game  together,  and  play  at  cards,  dice,  and  billiards 
{adding  other  games^  etc.),  for  money,  on  the  said  day  of 

in  the  year  one  thousand  eight  hundred  and  aforesaid, 

and  on  the  said  other  days  and  times,  there  did  unlawfully  and 
injuriously  procure,  permit,  and  suffer;  and  the  said  persons,  in 
the  said  common  gaming-house,  there  on  the  day  of 

aforesaid,  and  on  the  said  other  days  and  times,  by  such  pro- 
curement, permission,  and  sufferance  of  the  said  A.  B.,  did  game 
together  and  play  at  cards,  dice,  and  billiards  (as  above)  for 
money,  to  the  great  damage  and  common  nuisance  of  all  the 
people  of  the  state  of  New  York,  and  against,  etc.  {Conclude 
as  in  book  1,  chapter  3.) 

(724)  Disorderly  house.     Form  in  use  in  Massachusetts. 

That  A.  B.,  of  Boston  aforesaid,  yeoman,  on,  etc.,  at,  etc.,  and 
on  divers  other  days  and  times,  as  well  before  as  8ince,{g)  did 
keep  and  maintain  a  certain  common  house  of  ill-fame  there 
situate,  resorted  to  for  the  purpose  of  prostitution  and  lewdness; 

1878,  and  that,  after  evidence  had  been  introduced,  "the  court  permitted"  an  entry 
of  nolle  prosequi.  The  court  found  the  facts  to  be  as  indicated  by  the  objection, 
but  ruled  that  those  proceedings  did  not  precUule  proof  of  facts  tending  to  show 
the  commission  of  acts  within  the  time  covered  by  that  information.  To  that 
ruling  the  respondent  excepted.  Verdict  of  guilty.  It  was  held  by  the  supreme 
court,  that  although  the  drawing  was  not  strictly  in  accordance  with  the  statute, 
yet  as  the  persons  drawn  were  among  those  who  had  been  regularly  nominated, 
etc.,  and  were,  so  far  as  appeared,  proper  persons  to  be  drawn,  and  as  there  was  no 
appearance  of  any  wrong  or  fraud,  the  irregularity  would  not  vitiate  an  indictment 
by  a  grand  jury  of  which  such  persons  were  a  part.  Jt  was  further  held  tliat  the 
tiolle  prosequi,  which  was  entered  by  permission  of  the  court  on  the  previous  in- 
dictment, was  no  bar  to  a  second  indictment  for  the  same  offence. 

{y)  See  Wells  v.  Com.,  12  Gray,  32G. 
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and  in  said  house,  for  own  lucre  and  gain(^)  certain 

persons,  whose  names  to  said  jurors  as  yet  are  not  known,  as 
well  men  as  women,  of  evil  name  and  fame,  and  of  dishonest 
conversation,(a)  to  frequent  and  come  together  then,  and  on  the 
said  other  days  and  times,  there  unlawfully  and  wilfully  did 
cause  and  procure,  and  the  said  men  and  women  in  said 

house  at  unlawful  times,  as  well  in  the  night  as  in  the  day,  then 
and  on  said  other  days  and  times,  there  to  be  and  remain  whor- 
ing {insert  other  acts  of  disorder^  as  the  facts  may  be),  and  other- 
wise misbehaving  themselves,  unlawfully  and  wilfully  did  per- 
mit and  suffer,  to  the  great  injury  and  common  nuisance,  etc., 
against,  etc.,  and  contrary',  etc.  {Conclude  as  in  book  1,  chap- 
ter 3.) 

(724a)  Another  form. 

That  C.  B.,  on,  etc.,  at,  etc.,  "and  on  divers  other  days  and 
times  between  said  last-mentioned  day  and  the  day  of  finding 
this  indictment,  at  said  M.,  did  keep  and  maintain  a  certain 
common,  ill-governed,  and  disorderly  house  there  situate,  and 
in  the  said  house,  for  his  own  lucre  and  gain,  certain  evil  dis- 
posed persons  whose  names  to  said  jurors  as  yet  are  not  known, 
of  evil  name  and  fame  and  conversation,  to  frequent  and  come 
together,  then,  and  on  the  said  other  daj'S  and  times,  there  un- 
lawfully and  wilfully  did  cause  and  procure,  and  the  said  per- 
sons in  the  said  house,  as  well  in  the  night  as  in  the  day,  then, 
and  on  said  other  days  and  times,  there  to  be  and  remain,  drink- 
ing, tip]iling,  cursing,  swearing,  quarrelling,  making  great 
noises,  and  otherwise  misbehaving  themselves,  then  and  there 
unlawfully  and  knowingly  did  permit  and  sutler ;  to  the  great 
injury  and  common  nuisance  of  all  the  citizens  of  said  common- 
wealth there  being,  residing,  passing, and  repassing,  and  against 
the  peace,"  etc.(ft)     {Conclude  as  in  book  1,  chapter  3.) 

(725)  For  keeping  a  common  bawdy-house  in  Massachusetts. {b) 
That  A.  B.,  of,  etc.,  laborer,  on,  etc.,  and  on  divers  otlier  days 

(z)   Tlu'so  iill('<ratinns  may  be  dispcnscfl  wifli.     Com.  r.  Aslilcy,  2  (iniy,  H.'>6. 

(«)  Tliis  was  licld  <f(>()(l  at  cDminoii  law  for  kccpiiij^  a  disonlcrly  lioiisi- ;  and 
it  was  hrlil  iKi  variaiiic  tliat  tlic  d<rfiidaMt  kept  only  a  siiiirU-  slory  in  flic  liiiild- 
inp.     Com.  >•.  Bnlman,  IIS  Mass.  4.")(;. 

[h)  2  Chit.  40;  Cro.  C.  C.  302  (Sth  ed.).     Sec  note;  (A)  2  Chit.  40,  where  it 
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and  times  as  well  before  as  afterwards,  to  the  day  of  taking  this 
inquisition,  at,  etc.,  a  certain  common  house  of  ill-fame,  unlaw- 
fully and  wickedly  did  keep  and  maintain  ;  and  the  said  house, 
for  the  sake  of  lucre  and  gain,  divers  evil  disposed  persons,  as 
well  men  as  women,  and  common  prostitutes,  on  the  days  and 
times  aforesaid,  as  well  in  the  night  as  in  the  day,  there  unlaw- 
fully and  wickedly  did  receive  and  entertain ;  and  in  which  house 
the  said  evil  disposed  persons  and  common  prostitutes,  by  the 
consent  and  procurement  of  the  said  A.  B.,  on  the  days  and 
times  aforesaid,  there  did  commit  whoredom  and  fornication  ; 
whereby  divers  unlawful  assemblies,  riots,  affrays,  disturbances, 
and  violations  of  the  peace  of  the  said  commonwealth,  and  lewd 
offences,  in  the  same  house,  on  the  da3's  and  times  aforesaid,  as 
well  in  the  night  as  in  the  day,  were  there  committed  and  per- 
petrated; to  the  great  damage  and  common  nuisance,  etc.,(c) 
in  manifest  destruction  and  subversion  of,  and  against  good 
morals  and  good  manners,  and  against,  etc.(c/)  {Conclude  as  in 
hook  1,  chapter  3.) 

(726)  Against  keeper  of  house  of  ill-fame.     Rev.  Sts.  Mass.  ch.  130, 
§  8  ;  Stat.  1849,  eh.  84.(e) 

That  C.  D.,  late,  etc.,  on,  etc.,  at  B.  aforesaid,  in  the  county 
aforesaid,  and  on  divers  other  days  and  times  between  that  day 
and  the  day  of  the  finding  of  this  indictment,  at  B.  aforesaid,  in 
the  county  aforesaid,  did  keep  a  certain  house  of  ill-fame,  then 

is  said  that  this  is  the  common  printed  form  used  in  Enojhmd.  "It  is  not 
necessary,"  says  Mr.  Davis,  i'rec.  193,  "to  state  particuhirs ;  as  the  names  of 
those  who  frequented  tlie  liouse.  2  Burr.  1832;  1  T.  K.  752,  754.  But  evi- 
dence of  particuhu*  instances  of  illicit  intercourse  may  be  given  in  evidence 
under  tiie  general  charge.  If  the  person  be  oidy  a  lodger  and  make  use  of  her 
room  for  disorderly  purposes,  she  would  be  responsible."  See  supra,  705,  note; 
Wh.  Cr.  L.  8th  ed.  §  1449. 

(c)   See  Wells  v.  Com.,  12  Gray,  326. 

{(I)  This  count  is  sustained  in  Jennings  i\  Com.,  17  Pick.  81;  and  it  was 
held  that  the  common  law  misdemeanor  it  specified  did  not  merge  in  the  offence 
created  by  Stat.  1793,  ch.  59,  §  8.  A  second  count  was  added  of  the  same 
structure,  with  the  exception  of  the  omission  of  the  averment  of  lucre.  Whether 
or  no  this  averment  was  essential  it  was  not  necessary  to  decide,  as  there  was 
already  one  clearly  good  count  with  which  to  support  the  verdict.  I  apprehend, 
however,  that  the  averment  can  be  safely  dispensed  with  in  those  cases  where 
the  evidence  does  not  support  it,  as  the  non-acceptance  of  money  certainly  does 
not  lessen  the  outrage  committed  on  the  morals  and  peace  of  the  community. 

(e)  This  was  sustained  in  Com.  v.  Ashley,  2  Gray.     See  Tr.  &  H.  Free.  329. 
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and  there  resorted  to  for  the  purpose  of  public  prostitution  and 
lewdness;  against,  etc.     {Conclude  as  in  hook  1,  chapter  3.) 

(726a)  Keeping  house  of  ill-fame,  under  Mass.  stat.  1855,  ch. 

405.(/) 

That  A.  B.  and  C.  D.,  at,  etc.,  on  the  first  day  of  June, 
eighteen  hundred  and  fifty-seven,  and  on  divers  other  days  and 
times  between  the  said  first  day  of  June  and  the  first  da}'  of 
October,  eighteen  hundred  and  fifty-seven,  at  said  Boston,  did 
knowingly  keep  and  maintain  a  certain  common  nuisance,  to 
wit,  a  certain  building,  to  wit,  a  house  of  ill-fame,  then  and  on 
said  other  days  and  times,  there  situate,  on  N'orth  street,  in  said 
Boston,  numbered  one  hundred  and  fifty-eight,  and  then  and  on 
said  other  days  and  times  thereby  there  kept  and  used  as  a 
house  of  ill-fame,  and  then  and  on  said  other  days  and  times 
there  resorted  to  for  the  purpose  of  prostitution  and  lewdness ; 
and  that  the  said  A.  B.  and  C.  D.,  in  said  house,  for  their  own 
lucre  and  gain,  certain  persons,  whose  names  to  said  jurors  as 
yet  are  not  known,  as  well  men  as  women  of  evil  name  and 
fame  and  of  dishonest  conversation,  to  frequent  and  come  to- 
gether, did  then  and  on  said  other  days  and  times  there  unlaw- 
fully and  wilfully  cause,  permit,  and  procure,  and  said  men  and 
women  in  said  house,  as  well  in  tiie  day  as  in  the  night,  then 
and  on  said  other  days  and  times,  there  did  suffer  and  permit  to 
be  and  to  remain  whoring;  to  the  common  nuisance  of  all  good 
citizens  then  and  on  said  other  days  and  times  there  residing, 
passing,  and  being,  and  in  evil  example  to  all  others  in  like  case 
offending,  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(727)  Keeping  brothel  in  Hamilton  county.,  under  Ohio  statute. 

That  A.  B.,  on  the  first  day  of  September,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty-three,  in  the  county 
of  Hamilton  aforesaid,  did  unlawfully  keep  a  brothel,  otherwise 
called  a  house  of  ill-fame,  by  then  and  tbere  keeping  therein 
divers,  to  wit,  five,  female  jtcrsons,  whose  names  are  to  the  jurors 
aforesaid  unknown,  for  the  purpose  of  prostitution,  and  by  then 
and  there  suffering  divers,  to  wit,  five,  other  female  persons, 

{/)  This  wa-s  sustained  in  Com.  v.  Hart,  10  Allen,  465. 
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whose  names  are  to  the  jurors  aforesaid  unknown,  to  resort 
thereto  for  the  purpose  of  prostitution,  etc.(^) 

(728)  Keeping  disorderly  tavern^  under  Ohio  statute. 

That  A.  B.,  on  the  fourth  day  of  March,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty -eight,  at  his  house, 
in  the  town  of  Zanesficld,  in  the  county  of  Logan  aforesaid  (he 
the  said  A.  B.  being  then  and  there  duly  licensed  to  keep  a 
tavern,  at  his  house  aforesaid,  in  the  town  and  county  afore- 
said), unlawfully  and  wickedly  did  permit  and  allow  rioting, 
revelling,  and  intoxication,  drunkenness,  swearing,  gambling, 
and  fighting  in  his  house  aforesaid,  and  on  his  premises  afore- 
said, by  M.  N.,  0.  P.,  R.  S.,  and  T.  W.,  and  other  persons  to  the 
affiant  unknown,  he,  the  said  A.  B.,  then  and  there  being  a  duly 
licensed  tavern-keeper,  at  his  house  aforesaid,  in  the  county 
aforesaid,  contrary,  etc.(/i) 

(729)  Disorderly  house.     Form  used  in  Philadelphia. 

That  A.  B.,  late  of,  etc.,  yeoman,  on,  etc.,  and  on  divers  days  and 
times  between  that  day  and  the  day  of  the  taking  of  this  inqui- 
sition, with  force  and  arms,  at  the  county  aforesaid,  and  within 
the  jurisdiction  of  this  court,  did  keep  and  maintain,  and  yet 
doth  keep  and  maintain,  a  certain  common,  ill-governed,  and 
disorderly  house ;  and  in  said  house  for  own  lucre 

and  gain,  certain  persons,  as  well  men  as  women  of  evil  name 
and  fame  and  of  dishonest  conversation,  to  frequent  and  come 
together  then,  and  on  the  said  other  days  and  times,  there  un- 
lawfully and  wilfully  did  cause  and  procure,  and  the  said  men 
and  women  in  said  house,  at  unlawful  times,  as  well  in 

the  night  as  in  the  day,  then,  and  on  the  said  other  days  and 
times,  there  to  be  and  remain  drinking,  tippling, 

and  otherwise  misbehaving  themselves,  unlawfully  and  wilfully 
did  permit  and  suffer,  and  yet  doth  permit  and  suffer,  to  the 
great  damage  and  common  nuisance,  etc.,  to  the  evil  example, 
etc.,  and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

((/)  Warren's  C.  L.  340.  (A)  Warren's  C.  L.  367. 
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(730)  Second  count.     Tippling-house. 

That  the  said  A.  B.,  on  the  same  day  and  year  aforesaid,  at 
the  county  aforesaid,  and  witliin  the  jurisdiction  of  the  same 
court,  did  sell  and  retail,  and  cause  to  be  sold  and  retailed, 
within  the  said  county,  less  than  one  quart  of  rum,  wine,  brandy, 
and  other  spirituous  and  vinous  liquors,  then  and  there  delivered 
at  one  time  and  to  one  person,  and  to  more  than  one  person, 
without  having  first  obtained  license  agreeably  to  law  for  that 
purpose,  against,  etc.,  and  against,  etc.  {Conclude  as  in  book  1, 
chapter  3.) 

(731)  Another  form  for  same.{i) 

That  defendant,  on,  etc.,  at,  etc.,  and  on  divers  other  times 
and  seasons  between  that  time  and  the  taking  of  this  inquisi- 
tion, kept,  etc.,  a  disorderly  and  ill-governed  house,  and  did  then 
and  there  unlawfully  cause  and  procure,  for  his  own  lucre  and 
gain,  certain  persons,  as  well  men  as  women  of  evil  name  and 
fame,  and  of  dishonest  conversation,  to  frequent  and  come  to- 
gether in  his  said  house,  at  unlawful  times,  as  well  in  the  night 
as  in  the  day,  and  did  permit  them  there  to  be  and  remain,  drink- 
ing, tippling,  and  misbehaving  themselves,  to  the  great  damage 
and  common  nuisance,  etc.,  to  the  evil  example,  etc. 

(732)  Disorderly  house,  under  Vermont  Rev.  Sts.  ch.  99,  §  9.{j) 

That  G.  N.,  late  of,  etc.,  on,  etc.,  and  on  divers  other  days  and 
times  between  that  day  and  the  day  of  taking  this  inquisition, 

(i)  Com.  V.  Stewart,  1  S.  &  R.  34.3.  Wh.  Cr.  L.  8th  ed.  §§  1430,  1450. 
"  The  case  of  The  King  v.  Hijrgiiison,  2  Burr.  1232,"  said  Tilghman,  C.  J.,  in 
examining  the  count,  "  is  very  much  like  this.  The  only  diHert-noc  is  that  in- 
stead of"  drinking,  tippling,  etc.,  Uigginsrm  is  chargi'd  witli  prociu'ing  pi'rsons  to 
come  to  his  house,  and  jjcrmitting  them  to  ri'niain  there  '  fighting  of  cocks,  bo.x- 
ing,  i)laying  at  cudgels,  and  misi)i']iaving  themselves,  to  the  great  damage  and 
common  nuisance,  etc'  The  same  objection  was  made  to  that  indictment,  yet 
it  was  held  good.  ]k'sides,  it  is  of  great  weight  that  this  form  of  indictment  is  of 
ancient  date  in  this  state,  and  there  have  l)een  many  convictions  under  it.  I  am 
therefore  of  opinion  that  it  is  suflieient."  See  also  Hunter  y.  Com.,  2  S.  &  11. 
2D8. 

[j)  "After  a  careful  ])erusal  of  this  imliclnh'ht,"  said  the  supi-eme  court  of 
Vermont,  in  State  v.  Nixon,  18  Vt.  70,  "we  see  no  reason  to  doubt  its  suffi- 
ciency."  The  keeping  a  house  of  ill-fame,  it  was  ruled,  is  a  local  olfence,  and 
must  be  described  in  an  indictment  as  (committed  in  a  particular  town,  and  the 
prosecutor  is  confined  in  his  proof  to  the  town,  ami  cannot,  as  in  other  cases, 
prove  an  offence  witiiin  tiic  county;  but  a  more  jiarticular  description  of  the 
house  is  not  refjuired. 
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with  force  and  arms,  at,  etc.,  in  the  county  of  Chittenden  afore- 
said, feloniously  a  certain  house  of  ill-fame,  commonly  called  a 
bawdy  house,  resorted  to  for  the  purposes  of  prostitution  and 
lewdness,  uidawfully  and  wickedly  did  keep  and  maintain,  and 
in  the  said  house,  for  filthy  lucre  and  gain,  divers  evil  disposed 
persons,  as  well  men  as  women  and  whores,  on  the  days  and 
times  aforesaid,  as  well  in  the  night  as  in  the  day,  there  unlaw- 
fully and  wickedly  did  receive  and  entertain,  and  in  which  said 
house  the  said  evil  disposed  persons  and  whores,  by  the  consent 
and  procurement  of  the  said  G.  N.,  on  the  days  and  times  afore- 
said, there  did  commit  whoredom  and  fornication,  whereby  divers 
unlawful  assemblies,  riots,  routs,  afiVaj's,  disturbances,  and  viola- 
tions of  the  peace,  and  dreadful,  iilthy,  and  lewd  offences  in  the 
same  house,  on  the  days  and  times  aforesaid,  as  well  in  the  night 
as  in  the  day,  were  there  committed  and  perpetrated,  to  the  great 
damage  and  common  nuisance,  etc.,  to  the  evil  example,  etc.,  in 
manifest  destruction  and  subversion  of  morality  and  good  man- 
ners, contrary,  etc.,  and  against,  etc.  {Conclude  as  in  book  1, 
chapter  3.) 

(738)  Keeping  a  disorderly  house^  and  fighting  cocks,  etc.,  at  common 

law.{k) 

That  P.  Q.,  late  of,  etc.,  and  R.  S.,  late  of,  etc.,  on,  etc.,  and  on 
divers  other  days  and  times  between  that  day  and  the  d:iy  of  the 
taking  of  this  inquisition,  with  force  and  arms,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  did  keep  and  maintain,  and 
yet  do  keep  and  maintain,  a  certain  common,  ill-governed,  and 
disorderly  house,  and  in  the  said  house,  for  their  own  lucre  and 
protit,(^)  certain  evil  and  ill-disposed  persons  of  ill-name  and 
fame,(m)  and  of  dishonest  conversation,  to  frequent  and  come  to- 

(A)  Dickinson's  Q.  S.  Gtli  ed.  424.  Cock-fif;hting  was  prohibited  as  in  itself 
an  illegal  pastime  (in  3t)  Ed.  III.  ;  see  11  Rep.  87);  and  an  indictment  will  lie 
for  it  at  common  law.  Scjuires  v.  Whisken,  3  Campb.  148  ;  11.  v.  Higgiiison,  2 
Burr.  R.  1233.      See  also  penalties  inflicted  by  5  &  6  Wm.  IV.  c.  59,  s.  3  ;  and 

2  &  3  Vict.  c.  47,  s.  47,  for  keeping  cock-pits.  See  2  Shower,  38  ;  4  Com.  Dig. 
tit.  Justices  of  the  Peace  (B.  42)  ;  Bac.  Abr.  Gaming  (A.  2).  Wh.  Cr.  L.  8th 
ed.  §  1461. 

(/)   An  indictment  for  abduction  of  a  girl  having  a  portion  of  £1300  (against 

3  lien.  VII.  c.  2)  laid  the  olVence,  "for  lucre  of  tlic  gain  of  the  said  portion" 
(Fulwood's  case,  Cro.  Car.  483);  for  "  lucre  and  luxuriousness  are  the  ends  of 
such  an  act."      lb.  48.5;   Dickinson's  Q.  S.  6th  ed.  425. 

(m)  Need  not  be  named,  R.  o.  Iligginson,  2  Burr.  1233  ;  from  which  this 
form  is  taken.     Dickinson's  Q.  S.  0th  ed.  425. 
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gether,  then,  and  the  said  other  days  and  times,  there  unlawfully 
and  wilfully  did  cause  and  procure,  and  the  said  persons  in  the 
said  house  then,  and  the  said  other  days  and  times,  there  to  be 
and  remain,  fiojhting  of  cocks,  boxing,  playing  at  cudgels,  and 
misbehaving  themselves,  unlawfully  and  wilfully  did  permit,  and 
yet  do  permit;  to  the  great  damage  and  common  nuisance, etc., 
and  against,  etc.     {Conclude  as  in  hook  1,  chaptei'  3.) 

(73-i)  Disorderly  house.     Form  used  in  South  Carolina. 

That  A.  B.,  on,  etc.,  and  on  divers  other  days  and  times  be- 
tween that  day  and  the  day  of  the  taking  of  this  inquisition,  with 
force  and  arms,  at,  etc.,  unlawfully  did  keep  and  maintain  a  cer- 
tain common,  ill-governed,  and  disorderly  house,  situate  in 
the  district  and  state  aforesaid  ;  and  in  the  said  house,  for  the 
lucre  and  gain  of  the  said  A.  B.,  certain  persons,  as  well 
men  as  women,  of  evil  name  and  fame,  and  of  dishonest  conver- 
sation, then  and  on  the  said  other  days  and  times,  there  unlaw- 
fully and  willingly  did  cause  and  procure  to  frequent  and  come 
together,  and  the  said  men  and  women,  in  the  said  house  of 
the  said  A.  B.,  then,  and  on  the  said  other  days  and  times,  as 
well  in  the  night  as  in  the  day,  there  to  be  and  remain,  drinking, 
tippling,  whoring,  and  misbehaving  themselves,  unlawfully  and 
■wilfully  did  permit,  and  j^et  doth  permit;  to  the  great  damage 
and  common  nuisance,  etc.,  to  the  great  displeasure,  etc.,  to  the 
evil  example,  etc.,  and  against,  etc.  {Conclude  as  in  book  1,  chap- 
ter 3.) 

(734a)  Information  in  Florida  for  keeping  house  of  ill  fame. 

In  tlie  circuit  court,  etc.  Escambia  county,  to  wit:  Be  it 
ren)Gmbered,  that  W.  IE.  M.,  state  attorney  for  the  first  judicial 
circuit  of,  etc.,  prosecuting  for  said  state,  being  present  in  said 
court  on  the,  etc.,  day  of,  etc.,  gave  the  court  to  be  informed 
and  understand,  that  one  M.  K.,  late  of  the  county  of,  etc., 
aforesaid,  in  the  circuit  and  state  aforesaid,  on  the  first  day  of, 
etc.,  then  and  there  being  in  the  county  of,  etc.,  then  and  there 
at  said  time,  and  on  divers  other  days  and  times  between  that 
day  and  the  filing  of  this  information,  unlawfully  did  keep  a 
house  of  ill-fame,  resorted  to  for  proKtifution  and  lewdness,  and 
the  said  M.  K.,  certain  persons,  as  well  men  as  women,  of  evil 
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name  and  fame,  and  of  dishonest  conversation,  then,  and  on 
the  said  other  days  and  times,  there  unlawfully  and  willingly 
did  cause  and  procure  to  frequent  and  come  together,  and  the 
said  men  and  women,  in  the  said  house  of  her,  the  said  M.  K., 
at  unlawful  times,  as  well  in  the  night  as  in  the  day,  then,  and 
on  the  said  other  days  and  times,  there  to  be  and  remain,  drink- 
ing, tippling,  whoring,  and  misbehaving  themselves,  unlawfully 
did  permit  and  yet  doth  permit,  against  the  form  of  the  statute 
in  such  cases  made  and  provided,  to  the  evil  example  of  all 
others  in  the  like  case  oftending,  and  against  the  peace  and 
dignity  of  the  state  of,  etc. ;  wherefore  the  said  W.  H.  M.,  the 
state  attorney  as  aforesaid,  prosecuting  for  said  state  as  aforesaid, 
prays  the  advice  of  the  said  court  in  the  premises,  and  that  the 
said  M.  K.  ma}'  be  arrested  and  held  for  trial  under  the  fore- 
going information,  and  that  a  capias  may  issue  forthwith  for 
her  arrest. 

W.  H.  M., 
State  attorney  for,  etc.(w) 

(735)  Letting  house  to  a  icoman  of  ill-fame,  at  common  law.{o) 
That  R.  H.,  of,  etc.,  physician,  on,  etc.,  at,  etc.,(p)  did  let  out 

(n)   Sustained  in  King  v.  State,  17  Fla.  183. 

(o)  Com.  V.  Harrington,  3  Pick.  26,  Wh.  Cr.  L.  8th  ed.  §  1459.  Parker,  C. 
J.,  said  in  substance,  "that  the  court  were  of  opinion  that  there  was  nothing  in 
the  first  objection  to  the  conviction,  namely,  that  the  lease  was  not  proved  to  have 
been  made  on  the  day  alleged  in  the  indictment.  Time  does  not  enter  into  the 
constitution  of  the  offence,  and  this  case  differs,  therefore,  from  an  indictment  for 
usury,  where  it  is  necessary  to  set  forth  the  time  of  making  the  usurious  contract. 

"The  principal  objection,  however,  was  that  the  facts  alleged  do  not  consti- 
tute an  indictable  offence.  It  is  found  that  the  defendant  let  the  house  to  a 
woman  of  ill-fame,  knowing  her  to  be  such,  with  the  intent  that  it  should  be 
used  for  the  ])urposes  of  prostitution,  and  that  it  was  so  used.  There  is  no 
statute  against  such  an  offence,  and  the  question  then  is,  whether  it  is  indictable 
at  common  law.  It  has  been  compared  to  cheating  on  false  pretences,  which  was 
not  indictable  at  common  law,  and  which  has  been  made  so  by  a  statute.  But 
the  cases  are  different,  inasmuch  as  cheating  acts  onlj-  upon  the  individual 
defrauded  ;  whereas  this  offence  is  of  a  public  nature,  and  obviously  injurious  to 
the  public  morals.  The  real  question  is,  whether  exciting,  encouraging,  and 
aiding  one  to  commit  a  misdemeanor,  is  not  of  itself  a  misdemeanor.  And  we 
find  that  it  has  been  held  so  to  be  in  the  case  of  The  King  v.  Phillips  (6  East, 
4G4),  in  which  it  was  decided,  than  an  endeavor  to  provoke  another  to  commit 
the  misdemeanor  of  sending  a  challenge  to  fight,  is  itself  a  misdemeanor :  it 
being  the   object  of  the  law  to  prevent  the  commission  of  offences.     On  this 


(p)  It   is  necessary  to  aver  a  date  for  the   making  of  the   lease.     Com.  v. 
Moore,  11  Cush.  600. 

313 


(735)  OFFENCES    AGAINST    SOCIETY. 

and  accommodate  a  certain  room  in  the  house  of  him  said 
H.,  in  Elliott  street,  so  called,  in  said  Boston,  for  his  own  gain 
and  reward,  and  for  a  certain  rent  and  sum  of  money  to  him  to 
be  paid  therefor,  to  one  S.  B.,  wnth  intent  and  design  that  she 
the  said  B.  should  then  and  there,  in  the  room  aforesaid,  have, 
receive,  and  entertain  divers  male  persons  to  the  jurors  unknown, 
with  whom  to  commit  the  crime  of  fornication  and  whoredom, 
and  did  continue  to  let  out  and  accommodate  the  said  room  to 
said  B.,  from  that  day  continually  to  the  day  of  the  taking  of 
this  inquisition,  for  the  purpose  aforesaid,  in  which  said  room  the 
said  B.  then,  and  on  divers  other  days  and  times  between  said 
day  and  the  day  of  the  taking  of  this  inquisition,  there  did  com- 
monly, with  the  knowledge  and  consent  of  said  H.,  commit 
whoredom  and  fornication,  with  divers  persons  w^hose  names  are 
to  the  said  jurors  unknown,  to  the  great  damage  and  common 
nuisance,  etc.,  and  against,  etc.  {Conclude  as  in  book  1,  chap- 
ter 3.) 

ground  we  think  the  indictment  is  sustainable.  In  Rex  v.  Seofield  (Cald.  397) 
it  was  held  that  the  intent  may  make  an  a(,'t,  innocent  in  itself,  criminal.  To 
apply  this  principle  to  the  present  ease  :  Tiie  letting  of  a  house  is  in  itself  an 
innocent  act,  but  the  defendant  let  his  house  for  the  purposes  of  prostitution, 
and  he  knew  that  it  was  used  aceordingl}-.  Now  kee])ing  a  bawdy-house  is  an 
otFence  at  common  law,  and  letting  a  house  for  such  purpose  must' therefore  be 
a  misdemeanor. 

"  A  case  has  been  cited  in  which  a  party  was  allowed,  in  a  civil  action,  to 
recover  a  compensation  for  washing  clothes  for  the  defendant,  althougli  the 
plaintiff  knew  that  tlie  defendant  was  a  prostitute,  and  that  the  clothes  were 
used  for  the  purposes  of  allurement.  But  this  indictment  goes  further.  It 
alleges  not  only  that  the  defendant  knew  tliat  his  Iiouse  would  be  put  to  an 
niilawl'ul  use,  but  that  he  let  it  for  that  very  jjuriiose.  And  tliere  is  a  case  in  1 
Es]).  i;!  ((iirardy  v.  Richardson),  in  whicl/  Lord  Kenyon  held  that  a  party  let- 
ting his  lioiise  I'or  such  a  purpose  is  not  entitled  to  recover  rent. 

'•Tiie  King  ('.  Iliggins  (2  East,  5)  is  a  strong  case  to  show  that  the  common 
hiw  will,  propria  rifjore,  j)unish  in  a  case  like  tiie  one  beibre  us.  There  a  man 
solicited  a  servant  to  steal  his  master's  goods,  and  it  was  held  a  misdemeanor  to 
solicit  a  person  to  commit  a  crime. 

"It  being  found  here  that  the  defendant's  house  was  let  to  l)e  used  for  an  un- 
lawful purpose,  and  his  gain  was  found  upon  such  use  of  it,  the  court  do  not 
tliink  a  statute  necessary  to  make  liis  oHence  indictable.  The  only  case  which 
looks  to  the  contrary  is  the  one  in  2  L<1.  Raym.  1 11)7,  where  an  indictment  against 
u  person  for  being  a  bawd  was  held  ill,  that  l)eing  a  spiritual  od'ence.  The  reason 
does  not  hold  here,  as  we  have  no  s])iritual  court,  and  it  does  not  a])])ear  tliat  a 
person  may  not  here  l)e  indicted  for  being  a  liawd. 

"  Tliough  we  have  strong  doubts  in  this  case;  irom  the  arguments  of  Mr.  Dun- 
lap,  and  from  tiie.  cireiinistance  that  no  case  lias  been  found  of  an  indictment  for 
this  oU'encc- in  Kngland.  we  have  nevertiieless  come  to  the  conclusion  that  there 
is  no  olijection  to  tliis  indictment  on  the  ground  of  variance,  and  that  the  facts 
set  forlli  constitute  an  indictalile  olleiice."  See  Wii.  Cr.  \j.  Htli  ed.  {•§  l-llf)  et 
setj. 
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(736)  Keeping  a  gmaivg -house  at  common  law.{q) 

That  J.  S.,  at,  etc.,  on,  etc.,  and  at  divers  other  times  be- 
tween that  day  and  the  finding  of  this  inquisition,  unUiwtully 
did  keep  and  maintain  a  certain  common  gaming-house;  and  in 
the  said  common  gaming-house,  for  lucre  and  gain,  on,  etc.,  and 
on  the  said  other  days  and  times,  tliere  unlawfully  and  wilfully 
did  cause  and  procure  divers  idle  and  evil  disposed  persons  to 
frequent  and  come  to  play  together  at  a  certain  unlawful  game 
of  cards  called  rouge  et  noir;  and  in  the  said  common  gaming- 
house, on,  etc.,  and  on  the  other  days  and  times,  there  unlaw- 
fully and  wilfully  did  permit  and  suffer  the  said  idle  and  evil 
disposed  persons  to  be  and  remain  playing  and  gaming  at  the 
said  unlawful  game  of  rouge  et  noir,  for  divers  large  and  exces- 
sive sums  of  money  ;  to  the  great  damage  and  common  nuisance, 
etc.,  to  the  evil  example,  etc.,  and  against,  etc.  {Conclude  as  in 
book  1,  chapter  3.) 

(737)  Second  count.     Gaming-room. 

That  the  said  J.  S.,  afterwards,  to  wit,  on,  etc.,  and  on  divers 
other  days  and  times  between  that  day  and  the  day  of  the  taking 
of  this  inquisition,  witli  force  and  arms,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  unlawfully  did  keep  and  maintain  a 
certain  common  gaming-room  in  the  house  of  one  J.  N.,  there 
situate  ;  and  in  the  said  common  gaming-room,  etc.  {as  inthe  last 
count.,  only  substituting  :  "  gaming  room" /or  "  gaming-house"). 

(738)  Keeping  a  common  gaming-house  at  common  law.     Another 
form,  omitting  the  averment  in  last  of  flaying  rouge  et  noir.{r) 

That  M.  M.,late  of,  etc.,  being  an  idle  and  ill-disposed  person, 

(«7)  Arch.  C.  P.  5th  Am.  ed.  752.  This  precedent  was  held  good  in  R.  v. 
Rogier,  2  I).  &  R.  431  ;  1  B.  &  C.  272;  see  Hunter  v.  Com.,  2  S.  &  R.  298. 
Hob-oyd,  ,].,  in  R.  v.  T;i_vlor  (3  B.  &  C.  502),  intimated  tliat  it  woidd  be  enouj^li 
simply  to  charge  the  defendant  with  keeping  a  eominon  gaming-liouse.  But  the 
better  opinion,  even  under  statutes  making  the  keeping  of  eommon  gaming- 
houses indictable,  is  that  the  special  facts  constituting  the  nuisance  should  be 
given.  AVii.  Or.  PI.  &  Pr.  §§  154,  230  ;  U.  S.  v.  Ringgold,  5  Cranch,  C.  C.  378  ; 
Com.  V.  Pray,  13  Pick.  359;  People  v.  Jackson,  3  l)enio,  101;  Frederick  v. 
Com.,  4  B.  Mon.  7  ;  Vanderworker  v.  State,  8  Eng.  (Ark.)  700. 

(?•)  Dickinson's  Q.  8.  6th  ed.  425.  See  R.  v.  Taylor,  3  B.  &  C.  502. 
"  Keeping  the  house"  for  the  specified  purpose  is  the  offence  ;  and,  therefore, 
like  keeping  a  bawdy-house,  general  evidence  will  support  an  indictment.  J. 
Anson  v.  Stewart,  1  T.  R.  754;    Wli.  Cr.  L.  8th  ed.  §§  1449  et  scq.,  §  14G5. 
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on,  etc.,  and  on  divers  other  dajs  and  times  between  that  day 
and  the  day  of  the  taking  of  this  inquisition,  with  force  and  arms, 
at,  etc.,  a  certain  common  gaming-house  there  situate,  for  his 
lucre  and  gain,  unlawfully  and  injuriously  did  keep(s)  and  main- 

{s)  Keeping  a  common  gaming-house,  and  for  lucre  and  gain  unlawfully  caus- 
ing and  procuring  divers  idle  and  ill-disposed  persons  to  frequent  and  come  to 
play  together  at  a  game  called  rouge  et  noir.  and  permitting  the  said  idle,  etc., 
to  remain  playing  at  the  said  game  for  divers  large  and  excessive  sums  of  money, 
is  indictable  at  common  law.  R.  v.  Rogier,  1  B.  &  C.  275;  2  D.  &  R.  431,  S. 
C.  ;  Dickinson's  Q.  S.  6th  ed.  425 ;  Wh.  Cr.  L.  8th  ed.  §§  1450,  1466.  "See," 
says  Mr.  Chitty,  3  C.  L.  673,  "  other  precedents,  4  Went.YoG  ;  6  lb  384  ;  1  Bro. 
237.  For  keeping  a  common  raffling  shop,  Trem.  P.  C.  241.  See  in  general 
Hawk.  b.  1,  ch.  92;  Com.  Dig.  Justices  of  the  Peace,  B.  42;  Bac.  Abr, 
Gaming:  Burns,  J.,  Gaming;  AVilliams,  J.,  Gaming;  4  Bla.  Com.  171-174. 
All  common  gaming-houses  are  nuisances,  not  only  from  the  encouragement  to 
dissipation  which  they  afford,  but  also  from  the  disturbance  they  occasion  to  the 
people  who  live  near  them,  by  the  number  of  idle  persons  whom  they  bring  to- 
gether, and  the  quarrels  they  necessarily  occasion  (Hawk,  b,  1,  C..75,  s.  6)." 
See  AVh.  Or.  L.  8th  ed.  ^§  1461  et  seq. 

On  this  point,  Bronson,  C.  J.  (in  People  v.  Jackson,  3  Denio,  101),  says: 
"  We  have  not  enacted  the  statute  (33  Hen.  VHI.  c.  9,  s.  11)  against  gaming- 
houses. See  1  Hawk.  P.  C.  721,  Curwood's  ed.  Still  I  have  no  doubt  "that  the 
keeping  of  a  common  gaming-house  is  indictable  at  the  common  law.  The 
King  V.  Rogier,  1  B.  &  C.  272  ;  The  People  v.  Sergeant,  8  Cowen,  139.  It  is 
illegal,  because  it  draws  together  evil  dispos.ed  persons,  encourages  excessive 
gaming,  idleness,  cheating,  and  other  corrupt  practices,  and  tends  to  public  dis- 
order. Nothing  is  more  likely  to  happen  at  such  places  than  breaches  of  the 
public  peace.  1  Hawk.  P.  C.  693,  s.  6  ;  Roscoe's  Cr.  Ev.  663,  ed.  of  1836  ;  1 
Russ.  on  Cr.  299,  ed.  of  1836  ;  3  Chit.  C.  L.  673,  note,  ed.  of  1819  ;  Arch.  C. 
P.  600,  ed.  of  1840.  But  it  is  not  so  of  a  house  or  room  for  the  illegal  sale  of 
lottery  tickets.  Men  do  not  congregate  at  such  places.  On  the  contrary,  tliey 
go  in  one  at  a  time,  and  the  business  is  transacted  behind  screens  and  in  corners 
where  there  is  no  witness.  There  is  enougli  of  evil  in  it,  but  no  tendency  to 
breaches  of  tlie  public  peace.  It  is  true  that  an  unauthorized  lottery  is  a  public 
nuisance.  1  Rev.  Sts.  665,  §  26.  But  a  place  for  the  sale  of  tickets  is  not  a 
lottery.  Keeping  an  office  or  other  ])lace  for  registering  tickets  in  an  unau- 
thorized lottery  is  expressly  forbidden  (ij  .'54)  ;  but  there  is  no  ])roliibition  against 
keeping  an  office  or  place  for  tlie  sale  of  tickets.  I  see  no  principle  on  wliich 
the  first  count  can  be  supported. 

"The  second  count  ciiarges  the  keeping  of  an  ill-governed  and  disorderly 
room  /o?-  (he  sale  of  tickets.  The  pleader  lias  substituted  tlie  sale  of  tickets  for 
such  things  as  are  usually  done  in  bawdy-houses.  Tliis  count  is  worse  tliaii  the 
others." 

The  statute  33  Hen.  YIII.  c.  9,  s.  11,  enacts  that  no  person  sliull  fnrliis  gain, 
lucre,  or  living,  keep  any  common  house,  alley,  or  place  of  bowling,  coytiiig, 
cloysh,  cayls,  half-bowl,  tennis,  dicing-tal)le,  carding,  or  .any  unlawful  game, 
then  or  thereafter  to  be  invented,  on  pain  of  forfeiting  forty  shillings  a  day. 
But  upon  this  clause  it  has  been  decided  th.'it  if  the  guests  in  an  inn  or  tavern 
call  for  a  j)air  of  dice  or  tables,  if  the  house  l)e  not  for  gaming,  lucre,  or  gains, 
but  they  only  play  for  recreation  and  for  no  gain  to  the  owner  of  the  house,  this 
is  not  within  the  statute,  nor  is  such  person  that  jil.iys  in  such. house  that  is  not 
kept  for  lucre  or  gain,  within  the  penalty  of  that  law.  Dalt.  c.  46.  By  5  (Jeo. 
IV.  c.  83,  s.  4,  every  jierson  playing  or  betting  in  any  opt-n  or  jiublic  jilacc;,  at 
or  with  any  table  or  instrument  of  gaming,  at  any  game  or  jiretended  game  of 
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tain,  and  in  the  same  common  gaming-house,  on  the  said,  etc., 
and  on  the  said  other  days  and  times  there,  unlawfully  and  inju- 
riously did  cause  and  procure  divers  idle  and  ill-disposed  persons 
to  frequent  and  come  together  to  game  and  play,  and  the  same 
idle  and  ill-disposed  persons  to  be  and  remain  in  the  said  com- 
mon gaming-house,  and  to  game  and  play  together,  on  the  said, 
etc.,  at,  etc.,  and  on  the  said  other  days  and  times  there,  did  un- 
lawfully and  injuriously  procure,  permit,  and  sufler,  by  means 
whereof  divers  noises,  disturbances,  and  breaches  of  the  peace 
of  the  said  state,  then  and  on  the  said  other  days  and  times, 
were  there  occasioned  and  committed  ;  to  the  great  encourage- 
ment of  idleness  and  dissipation,  to  the  great  damage  and  com- 
mon nuisance,  etc.,  and  against,  etc.  {Conclude  as  in  book  1, 
chapter  3.) 

Second  count. 

Like  the  jirst^  only  saying  :  "  a  certain  common  gaming-room 
in  a  certain  house." 

(739)  Third  count.     The  game  played  being  hazard. 

That  the  said  M.  M.,  on,  etc.,  and  on  divers  other  days  and 
times  between  that  day  and  the  said,  etc.,  with  force  and  arras, 
at,  etc.,  aforesaid,  a  certain  other  gaming-house  there  situate,  un- 

chance,  may  be  treated  as  a  vagrant  within  the  act,  but  playing  at  bowls  is  not 
within  the  act.     1  Cowp.  c.  35  ;  Paley,  85,  110. 

A  house  in  which  a  faro  table  is  kept  for  the  purpose  of  common  gambling,  is 
per  se  a  nuisance,  and  it  is  not  necessary  to  constitute  it  such  that  there  should 
be  proof  of  frequent  affrays  and  disturbances  committed  there.  State  v.  Doom, 
Charlton,  1  ;  Bac.  Abr.  ti't.  Nuisance  ;  1  Hawk.  P.  C.  c.  76,  s.  6 ;  R.  v.  Dick- 
son, 10  Mod.  336  ;   1  Russ.  on  Cr.  321. 

The  facts  which  may  be  given  in  evidence  against  one  indicted  as  a  common 
gambler,  are  not  merely  those  perpetrated  within  the  county  where  the  bill  is 
found  ;  foundation  being  first  shown  by  proof  of  the  corpus  delicti,  it  may  be 
proved  that  he  kept  a  faro-bank  or  gaming-table,  or  had  otherwise  been  guilty 
of  unlawful  gaming,  in  other  counties.  Such  proof  is  admissible  to  prove  a 
system  of  gambling  on  defendant's  part.  Com.  v.  Hopkins,  2  Dana,  420;  AVh. 
Cr.  Ev.  §§  839  et  se<j. 

A  single  act  of  gaming,  unaccompanied  with  circumstances  of  aggi'avation,  is, 
it  is  said,  not  so  much  a  misdemeanor  as  will  authorize  a  court  to  require  sureties 
for  good  behavior.     Estcs  c.  State,  2  Humph.  469. 

An  indictment  under  the  South  Caroliiui  act  of  assembly  of  181G,  to  prevent 
gaming,  against  a  person  for  permitting  i)ersons  to  play  cards  at  his  house,  being 
a  public  liouse,  is  not  good,  unless  it  state  that  the  persons  were  playing  at  such 
games  as  were  not  excepted  in  the  act,  and  where  a  conviction  had  taken  place 
on  such  an  indictment  the  judgment  was  arrested.  Reynolds  i-.  State,  2  N.  & 
M'Cord,  365. 
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lawfully  and  injuriously  did  keep  and  maintain,  for  the  gaming 
and  playing  at  a  certain  and  unlawful  game  with  dice  called 
hazard, (/)  and  in  the  said  last  mentioned  common  gaming-house, 
on,  etc.,  in  the  year  aforesaid,  and  on  the  said  last  mentioned 
days  and  times,  there  unlawfully  and  unjustly  did  cause,  procure, 
permit,  and  sutler  divers  idle  and  ill-disposed  persons  to  frequent 
and  come  together,  to  game  and  play  together  at  the  said  unlaw- 
ful game  called  hazard,  and  tlie  said  last  mentioned  idle  and  ill- 
disposed  persons  to  he  and  remain  in  the  said  last  mentioned 
common  gaming-house,  and  to  game  and  play  together  at  the 
said  unlawful  game  called  hazard,  on  the  said,  etc.,  and  on  the 
said  last  mentioned  other  days  and  times  there  did  unlawfully 
and  injuriously  procure,permit,  and  suffer ;  and  the  said  last  men- 
tioned persons,  in  the  said  last  mentioned  gaming-house  there,  on 
the  said,  etc.,  and  on  the  said  other  days  and  times,  by  such  last 
mentioned  procurements,  permission,  and  sufferance  of  the  said 
M.  M.,  did  game  and  play  togetlier  at  the  said  unlawful  game 
called,  etc. ;  to  the  great  danger,  etc.  {as  in  the  first  count). 

Fourth  count. 

Like  the  third,  saying :'■'•  common  gaming-room,"  etc.,  as  in 
the  second. 

(740)  Same.,  aiid  permitting  persons  unknown  to  play  at  E.  0.{u) 

And  the  jurors,  etc.,  do  further  present,  that  M.  M.,  being  such 
idle,  etc.,  and  not  minding,  etc.,  on,  etc.,  aforesaid,  and  on  divers 
other  days,  etc.,  with  force  and  arms,  at,  etc.,  aforesaid,  a  certain 
common  gaming-house,  there  situate,  for  his  lucre  and  gain,  un- 
lawfully and  injuriously  did  keep  and  maintain,  and  in  the  said 
last  mentioned  gaming-house  a  certain  common  gaming-table, 
called  an  E.  0.  table,  for  the  use  and  purpose  of  divers  idle  and 
ill-disposed  persons  whose  names  are  to  the  jurors  aforesaid  un- 
known, to  resort  and  frequent,  and  come  together  to  play  at  a 
certain  unlawful  game  called  E.  0.,  did  then  and  there,  to  wit, 
on,  etc.,  aforesaid,  and  on  the  said  other  da^'s  and  times  there, 
unlawfully  and  injuriously  keep  and  maintain,  and  did  cause  and 

(0  Sec  statute  .13  Hen.  VIII.  c.  9  ;   1  Hawk.  c.  t)2  ;   and  42  Goo.  III.  c.  119, 
respect iiij:  I^ittle  (joes.     Dickinson's  Q.  S.  Gtli  cd.  42(j. 
{u)  ;j  Chit.  C.  L.  C74. 
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procure  and  permit  and  suffer  divers  idle,  etc.,  to  frequent  and 
come  together,  to  orame  and  play  at  and  with  the  said  common 
gaming-table,  at  the  aforesaid  game  called  E.  0.,  and  the  said 
idle,  etc.,  to  be  and  remain  at  the  said  last  mentioned  common 
gaming-table,  at  the  aforesaid  unlawful  game  called  E.  0.,  then 
and  there,  to  wit,  on,  etc.,  at,  etc.,  and  on  the  divers  other  days 
and  times,  at,  etc.,  did  unlawfully  and  injuriously  procure,  permit, 
and  suffer,  to  the  great  encouragement  of  idleness  and  dissipa- 
tion, to  the  great  damage  and  common  nuisance  of  all  the  liege 
subjects  of  our  said  lord  the  king,  and  against  the  peace,  etc. 
{Conclude  as  in  book  1,  chajiter  3.) 

Fourth  count. 

Like  the  third,  loith  the  same  difference  between  the  second,  a.nd 
Jirst,  viz.,  the  substitution  of  "  a  certain  common  gaming-room." 
Add  a  count  merely  chaining  the  defendant  with  keeping  a  "common 
gaming-house,"  as  to  which  see  supra,  736,  note,  irfra,  741. 

(741)  Gaming-house.     Form  in  use  in  New  York. 

That  A.  B.,  late  of,  etc.,  yeoman,  on,  etc.,  and  on  divers  other 
days  and  times  between  that  day  and  the  day  of  taking  this  in- 
quisition, with  force  and  arms,  at,  etc.,  a  certain  common  gam- 
ing-house there  situate,  for  his  lucre  and  gain,  unlawfully  and 
injuriously  did  keep  and  maintain,  and  in  said  common  gam- 
ing-house then  and  there  unlawfully  and  injuriously  did  cause 
and  procure  divers  idle  and  ill-disposed  persons  to  be  and  remain, 
and  the  said  idle  and  ill-disposed  persons  on,  etc.,  in  the  year  last 
aforesaid,  and  on  divers  other  days  and  times  between  that  day 
and  the  day  of  taking  this  inquisition,  to  game  together  and  play 
at  cards,  dice,  billiards,  in  the  said  common  gaming-house 

aforesaid,  then  and  there  did  unlawfully  and  injuriously  procure, 
permit,  and  sutler;  and  the  said  idle  and  ill-disposed  persons  then 
and  there,  in  the  said  common  gaming-house  aforesaid,  on  the 
day  and  year  last  aforesaid,  and  on  the  said  other  days  and  times, 
by  such  procurement,  permission,  and  sufferance  of  the  said  A. 
B.,  did  game  together  and  play  at  cards,  dice,  billiards  {stating 
other  games  if  any),  for  money,  to  the  great  damage  and  common 
nuisance,  etc.,  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 
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(742)  Against  an  mnholder,  in  llassachusetts,  for  alloioing  nine- 
jjins,  etc.,  to  be  played  on  his  premises.{v) 

That  A.  B.,  on,  etc.,  at,  etc.,  not  being  then  and  there  licensed 
as  an  innholder,  victualler,  or  retailer  of  spirituous  liquors,  for 
hire,  gain,  and  reward,  unlawfully  did  sutier  certain  persons, 
whose  names  to  the  jurors  are  unknown,  to  resort  to  a  certain 

(r)  Com.  V.  Goding,  3  Met.  291 ;  Com.  v.  Stowell,  9  Met.  573.  Wh.  Cr.  L. 
8th  ed.  §§  1462,  1465. 

In  the  kttor  case,  Dewey,  J.,  said:  "The  case  of  Com.  v.  Goding,  3  Met. 
130,  is  a  decisive  authority  to  show  th.at  the  game  of  bowls  is  an  unhiwful  game 
■within  the  provisions  of  the  Rev.  Sts.  ch.  50,  §  17.  The  next  question  raised  is, 
whether  it  be  competent  to  charge  the  defendant  for  two  distinct  offences,  under 
that  statute.  If  tlie  offence  charged  was  the  keeping,  in  his  dwelling-house,  of 
tables  for  the  purpose  of  playing  at  billiards,  which  is  the  offence  first  described 
in  this  section,  the  argument  that  this  was  one  continuing  offence,  and  not  sus- 
ceptible of  a  division,  or  properly  chargeable  as  distinct  offences,  would  deserve 
consideration.     But  the  case  before  us  does  not  present  that  question. 

' '  The  statute  provides  that,  '  if  any  person  not  licensed  as  an  innholder, 
victualler,  or  retailer  of  spirituous  litjuors,  shall  keep,  or  suffer  to  be  kept,  in  any 
house,  building,  yard,  garden,  or  dependency  thereof,  by  him  actually  used  or 
occupied,  an}-  tallies  tor  the  purpose  of  playing  at  billiards,  for  hire,  gain,  or 
reward,  or  shall  for  hire,  gain,  or  reward,  suffer  any  person  to  resort  to  the  same 
for  the  purpose  of  playing  at  billiards  or  any  other  unlawful  game,  every  person 
so  offending  shall,  for  every  such  oll'ence,  forfeit,'  etc. 

"It  is  this  latter  offence,  and  not  the  act  of  keeping  a  house  or  place  for 
playing  at  billiards,  etc.,  which  is  the  subject  of  the  present  indictment.  The 
offence  here  cliarged  is  not  a  continuing  oifence.  It  consists  in  permitting  per- 
sons, for  hire  and  reward,  to  resort  to  a  building  used  by  the  defendant,  for  the 
purpose,  on  their  part,  of  playing  at  bowls.  Tliis  offence  may  be  repeated  from 
dav  to  day,  and  in  connection  with  different  individuals,  and  of  course  may  be 
the  subject  of  distinct  indictments,  or  distinct  counts  in  the  same  indictment. 

"  Such  being  the  nature  of  the  offence,  it  is  properly  charged  on  a  single  day 
certain,  and  not  on  divers  days  and  times. 

"  It  is  then  objected  to  the  suihciency  of  this  indictment,  that  it  does  not  allege 
that  the  persons  who  resorted  to  the  building  used  by  the  defendant,  actually 
played  there  at  the  game  of  bowls.  But  the  statute  offence  is  complete,  if  they 
were  permitted  by  the  defendant  to  resort  to  a  building  by  him  used  for  the 
purpose  of  playing  at  bowls.  The  indictment  is,  we  think,  sufficient  in  this 
respect. 

"  It  is  further  objected  to  the  indictment,  that  it  does  not  allege  that  any  per- 
sons resorted  to  the  building  of  the  defendant  for  the  purpose  of  playing  at 
bowls.  This  objection  arises  upon  the  collocation  of  the  words  '  for  tlie  purpose 
of  playing  at  bowls.'  These  words,  alleging  tlie  j)urpose,  etc.,  are  su])posed  by 
the  counsel  for  the  defendant  to  be  solely  applicable  to  the  building,  and  intro- 
duced to  define  the  character  of  the  house,  and  not  the  purpose  tor  which  the 
visitors  resorted  to  the  house.  This,  as  it  seems  to  us,  is  an  erroneous  reading 
of  th(!  indictment.  The  allegation  of  'the  purjiose  of  ])laying  at  bowls,'  seems 
more  distinctly  to  be  applied  to  the  persons  who  resortcii  to  the  house. 

"Tlu^  allegation  is,  that  the  building  was  actually  used  and  occupied  by  the 
defendant,  and  thatwliile  it  was  thus  occupied  and  used,  he,  for  hire  and  reward, 
jiermittefl  certain  persons  to  resort  thereto  for  the  purpose  of  playing  at  bowls. 
Tlie  lan"uai'e  is  reasonably  certain,  and  brings  the  case  within  the  statute." 
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buildiiio;  there  situate,  and  by  said  A.  B.  then  aJid  there  actually 
used  and  occui^ied  for  the  purpose  of  playing  at  bowls  and  nine- 
pins, the  same  being  then  and  there  an  unlawful  game,  against 
the  peace,  etc.     {Conclude  as  in  hook  1,  chapter  3.) 

(743)  Against  same  for  keeping  gaming  cocks ^  under  Rev.  Sts.  ch. 

47,  §  9.(i^) 

That  T.,  etc.,  at,  etc.,  on,  etc.,  did  have  in  his  the  said  T.'s 
house,  in  said  W.,  certain  game-cocks,  the  said  game-cocks  being 
then  and  there  implements  of  gaming,  the  said  T.  being  then  and 
there  duly  licensed,  according  to  law,  as  an  innholder,  and  the 
said  house  being  the  same  in  which  the  said  T.  was  so  licensed, 
according  to  law,  as  an  innholder  as  aforesaid,  and  he  the  said 
T.  being  then  and  there  in  said  house,  in  the  occupation  of  an 
innholder  as  aforesaid,  under  said  license,  and  he  the  said  T.  did 
then  and  there  suiter  certain  persons  then  and  there  resorting  to 
said  house,  to  wit,  A.  B.,  etc.,  and  C.  D.,  etc.,  then  and  there  to 
use  and  exercise,  within  his  the  said  T.'s  said  house,  the  game  of 
cock-fighting,  the  same  being  an  unlawful  game,  to  wit,  with  the 
game-cocks  aforesaid ;  against,  etc.,  and  contrary,  etc.  {Con- 
clude as  in  book  1,  chapter  3.) 

(744)  Against  tavern-keeper  for  permitting  unlaioful  gaming^  in 
Pennsylvania.{x) 

That  A.  B.,  etc.,  on,  etc.,  and  at  divers  other  days  and  times 
between  that  day  and  the  day  of  the  taking  of  this  inquisition, 
with  force  and  arms,  etc.,  at,  etc.,  then  and  at  the  said  other  days 
and  times  being  a  tavern-keeper  and  a  retailer  of  spirituous 
liquors  within  the  said  county,  unlawfully  did  permit  and  allow 
divers  games  of  address  and  hazard  at  cards  to  be  practised  and 
played  at  for  money  within  his  house  in  the  said  county ;  and 
then  and  at  the  said  otlier  days  and  times,  in  his  said  house,  did 
permit  divers  persons,  to  the  inquest  aforesaid  unknown,  to  be 
and  remain  playing,  betting,  and  gaming  for  money  at  cards  and 
other  unlawful  games  ;  to  the  evil  example,  etc.,  contrary,  etc., 
and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(w)   Com.  V.  Tilton,  8  Mot.  234.     Wh.  Cr.  L.  8th  ed.  §§  1465,  1465a. 
(x)  This  indictment  originall}'  appeared  in  Reeil's  Digest 
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(745)  Against  a  person  in  same ^  for  keeping  a  gambling  device  called 

sweat-clothJ.y) 

That  L.  "W.,  late  of,  etc.,  yeoman,  on,  etc.,  at,  etc.,  unlawfully 
did  publicly  and  privately  set  up,  erect,  make,  exercise,  keep 
open,  show,  and  expose  to  be  played  at,  drawn  at,  and  thrown 
at  by  dice,  numbers,  and  figures,  a  certain  play  and  device  called 
sweat-cloth,  and  then  and  there  unlawfully  did  cause  and  pro- 
cure to  be  set  up,  erected,  made,  exercised,  kept  open,  showed, 
and  exposed  to  be  played  at,  drawn  at,  and  thrown  at  bj'  dice, 
numbers,  and  figures,  a  certain  play  and  device  called  sweat- 
cloth,  contrary,  etc.,  to  the  common  nuisance,  etc.,  and  against, 
etc.     [Conclude  as  in  book  1,  chapter  3.) 

(746)  Seco7id  count.     Common  gaming-house. 

That  the  said  L.  W.,  on  the  day  and  year  aforesaid,  at  the 
county  aforesaid,  and  within  the  jurisdiction  of  this  court,  with 
force  and  arms,  etc.,  did  keep  and  maintain,  and  yet  doth  keep 
and  maintain,  a  certain  common,  ill-governed,  and  disorderly 
gaming-house  there  situate,  and  then  in  his  said  gaming-house 
did  cause,  entice,  and  procure  divers  disorderly  and  idle  persons 
to  come  and  resort,  and  then  and  there  in  his  said  house,  the 
same  disorderly  and  idle  persons  to  be  and  remain,  drinking, 
tippling,  gaming,  and  playing  at  unlawful  games  with  dice, 
numbers,  and  figures,  for  money,  liquor,  and  other  valuable 
things,  unlawfully  did  procure,  permit,  and  suffer,  to  the  com- 
mon nuisance,  etc.,  and  against,  etc.  {Conclude  as  in  book  1, 
chapter  3.) 

(747)  Gambling  under  Pennsylvania  act  o/1847.     First  count, 
keeping  a  room  for  gambling.{z) 

That  T.  E.  J.  K.,  late  of,  etc.,  yeoman,  and  R.  B.,  late  of,  etc., 
yeoman,  on,  etc.,  at,  etc.,  unlawfully  did  keep  a  room  to  be  used 
and  occupied  for  gambling,  and  did  knowingly  permit  the  same 
to  be  used  and  occupied  for  gami)ling,  to  the  great  scandal  of 

(//)  Drawn  in  IHOs,  by  Thomas  Scrfrcant,  Esi].,  tlicn  deputy  attorncy-uji-ncnil, 
anti  afterwards  judge  of  the  sui)reiiie  court  of  I'ennsylvaiiia. 

(2)  These  counts  were  sustained  in  Com.  v.  Kerrison,  l'liiladel])hia,  Sept.  T. 
1847. 
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public  morals,  to   the  evil  example,  etc.,  contrary,   etc.,  and 
against,  etc.     {Conclude  as  in  book  1,  chajHer  3.) 

(748)  Second  count.     Exhibiting  gambling  apparatus. 

That  the  said  T.  E.  J.  K.  and  the  said  R.  B.,  on  the  day  and 
year  aforesaid,  at  the  county  and  within  the  jurisdiction  afore- 
said, unlawfully  did  keep  and  exhibit  a  certain  gaming-table, 
and  devices  and  apparatus  to  win  money  thereat  and  therewith, 
contrary  to  the  form  of  the  act  of  the  general  assembly  in  such 
case  made  and  provided,  to  the  evil  example,  etc.,  and  against, 
etc.     {Conclude  as  in  book  1,  chapter  3.) 

(749)  Third  count.    Aiding  persons  unhiown  in  keeping  a  gambling 

table. 

That  the  said  T.  E.  J.  K.  and  R.  B.,  on  the  day  and  year  afore- 
said, at  the  county  and  within  the  jurisdiction  aforesaid,  unlaw- 
fully did  aid  and  assist  certain  persons,  whose  names  are  to  the 
inquest  aforesaid  as  yet  unknown,  to  keep  a  certain  gaming- 
table, and  device  and  apparatus  thereto  belonging,  to  win  and 
gain  money  thereat  and  therewith,  contrary,  etc.,  and  against, 
etc.     {Conclude  as  in  book  1,  chapter  3.) 

(750)  Fourth  count.     Persuading  J.  S.  to  visit  a  gambling  room. 

That  the  said  T.  E.  J.  K  and  R.  B.,  on  the  day  and  year 
aforesaid,  at  the  county  and  within  the  jurisdiction  aforesaid, 
did  unlawfully  persuade  and  prevail  on  one  J.  W.  S.,  by  means 
of  an  invitation  then  and  there  given  by  the  said  T.  E.  J.  K.  and 
R.  B.,  to  the  said  J,,  to  visit  a  certain  room  then  and  there  kept 
for  the  use  of  gambling,  contrary,  etc.,  and  against,  etc.  {Con- 
clude as  in  book  1,  chapter  3.) 

(751)  Against  a  tavern-keeper  for  holding  near  his  house  a  horse- 

race, under  the  Pennsylvania  statute.{a) 

That  S.  B.,  late  of,  etc.,  yeoman,  on,  etc.,  at,  etc.,  the  said  S. 
then  and  there  being  the  keeper  of  a  public  house,  a  certain 
horse-race,  on,  etc.,  had,  holden,  and  run  near  the  house  of  the 
said  S.  B.,  at  which  said  horse-race  divers  sums  of  money  and 

[a)  This  form  was  prepared  by  Jared  IngersoU,  Escj.,  the  then  attorney-general 
of  Pennsylvania. 
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other  valuable  things  were  betted,  staked,  and  striven  for,  and 
were  lost  and  won,  did  incite,  promote,  and  encourage,  con- 
trary, etc.,  and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

That  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at 
the  county  aforesaid,  a  certain  horse-race  was  had,  holden,  and 
run  near  the  house  of  the  said  S.  B.,  at  which  said  horse-race 
divers  sums  of  money  and  other  valuable  things  were  betted, 
staked,  and  striven  for,  and  were  lost  and  won,  and  that  certain 
evil  and  ill-disposed  persons  being  then  and  thus  assembled 
together  and  attending  at  and  upon  the  said  horse-race,  the  said 
S.  B.,  on  the  day  and  year  aforesaid,  at  the  county  aforesaid, and 
within  the  jurisdiction  of  this  court,  etc.,  to  the  said  evil  and 
ill-disposed  persons  so  assembled  together  and  at  the  said  horse- 
race as  aforesaid  then  and  there  had,  holden,  and  run,  divers 
quantities  of  wines,  spirituous  liquors,  beer,  cider,  and  other 
strong  drink  did  furnish,  contrary,  etc.,  and  against,  etc.  {Con- 
clude as  in  book  1,  chapter  3.) 

(752)  For  a  masquerade^  under  Pennsylvania  statute  of 
15th  February,  1808.(6) 

The  grand  inquest  of  the  commonwealth  of  Pennsylvania,  in- 
quiring for  the  of  upon  their  oaths  and  affirmations 
respective!}'  do  present,  that  late  of,  etc.,  on,  etc.,  at,  etc., 
did  set  on  foot,  promote,  and  encourage  a  masquerade  within 
the  aforesaid,  to  the  great  danger,  etc.,  to  the  com- 
mon nuisance,  etc.,  contrary,  etc.,  and  against,  etc.  {Conclude 
as  in  book  1,  chapter  3.) 

(754)  Gaming  in  Alabama.     First  count,  playing  at  cards. 

That  A.  B.,  late  of,  etc.,  on,  etc.,  in  the  county  aforesaid,  did 
play  at  a  game  with  cards  in  a  tavern  there  situate,  against,  etc., 
and  contrary,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

Tliat  the  said  A.  B.,  late  of,  etc.,  on  the  day  and  year  afore- 
said, in  the  county  aforesaid,  did  play  at  a  game  with  cards  in  a 
house  where  spirituous  liquors  were  then  and  there  retailed,  con- 
trary, etc.,  and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

Tliat  the  said  A.  B.,  late  of  said  county,  on  the  day  and  year 

{h)   4  .Smith's  L.  41)0. 
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aforesaid,  in  the  county  aforesaid,  did  play  at  a  game  with  cards 
ill  a  public  place,  agaitist,  etc.     {Conclude  as  in  book  \,  chapter  S.) 

(755)  Keeping  a  gaming-table  in  Alabama.{c) 

That  R.  W.  W.,  late  of,  etc  ,  on,  etc.,  in  the  county  aforesaid, 
did  keep  and  exhibit  a  certain  gaming-table,  called  a  faro-bank, 
played  with  cards,  and  kept  for  gaming,  contrary,  etc.,  and 
against,  etc.     [Conclude  as  in  book  1,  chapter  3.) 

niOFANATION  OF  LORD'S  DAY. 

(756)  Nuisance  in  an  open  profanation  of  the  Lord's  day^  by 
keeping  shop.{d) 

That  A.  B.,  late  of,  etc.,  butcher,  on,  etc.,  and  continually 
afterwards  until  the  day  of  taking  this  inquisition,  at,  etc.,  was 

(c)  State  V.  Whitworth,  8  Port.  435. 

(d)  Dickinson's  Q.  S.  6th  ed.  389.     See  Wh.  Cr.  L.  8th  ed.  §  1431a. 
Pai'ticuhir   instances   of  profanation   of  the    Lord's  day,   or  Sunday,  are  by 

several  statutes  made  punishable  before  magistrates ;  but  it  is  also  said  to  be 
indictable  at  common  law  (2  East,  P.  C.  c.  1,  s.  3) ;  and,  as  it  seems,  as  a 
breach  of  public  decency.  Mr.  East  goes  on  to  mention  the  above  precedent, 
citing  an  early  edition  of  the  Crown  Circuit  Comp.  155,  and  1  Hawk.  c.  6,  s. 
1,  2,  3.  "At  sessions,"  says  Hawkins  (ed.  1787,  book  1,  c.  6),  "  it  is  usual  to 
indict  for  the  nuisance  in  keeping  ojien  shop,"  and  cites  Crown  Circuit  Comp. 
372.  The  eighth  and  latter  editions  of  tliat  work,  however,  omit  the  above 
precedent.  A  butcher  might  kill  or  sell  victuals  on  Sunday  before  3  C.  I.  c.  1  ; 
accordingly,  an  indictment  against  a  butcher  for  exercising  his  trade  on  a  Sunday 
was  held  bad  on  demurrer,  for  not  concluding  "against  the  form  of  the  statute." 
R.  V.  Brotherton,  Stra.  702.  Quere,  for  the  act  makes  it  only  the  subject  of  a 
penalty  recoverable  before  a  justice.  See  also  4  Bl.  C.  63  ;  1  Taunt.  134  ;  Dick- 
inson's Q.  S.  ut  supra.  And  that  the  offence  of  keeping  shop  on  a  Sunday  is 
not  indictable  at  common  law  unless  the  public  rest  be  disturbed,  and  public 
scandal  caused,  see  Wh.  Cr.  L.  8th  ed.  §  1431. 

In  Middlesex  county,  England,  the  practice  has  been  to  issue  precepts  each 
term  from  the  crown  office,  directed  to  the  constables  in  the  different  districts,  to 
make  returns  to  the  grand  jury,  by  way  of  presentment  of  all  nuisances  and  pro- 
faners  of  the  Lord's  day,  etc.,  in  order  that  they  may  be  proceeded  against 
according  to  law.  These  returns,  when  made,  are  considered  as  presentments, 
and  maybe  prosecuted  as  such,  or  as  indictments.  1  Chit.  C.  L.  4th  ed.  310. 
In  practice,  however,  after  appearance  entered  for  defendant,  the  proceeding  is 
in  general  abandoned.  7  &  8  Geo.  IV.  c.  38,  does  not  extend  to  prevent  pre- 
sentments (At  least  in  IMiddlesex)  by  constables  against  persons,  for  that  they, 
"being  common  Sabbatii-breakers  and  profaners  of  the  Lord's  day,  commonly 
called  Sunday,  did  on  certain  Sabbath  days  and  hours,  during  the  celebration  of 
divine  service,  keep  open  sliop,  and  therein  openly  sell  divers  goods."  This 
subject  having  been  brought  before  the  Court  of  King's  Bench,  in  Trin.  T.  183  7, 
by  the  grand  jury  of  Middlesex,  TMr.  Justice  Littleton,  in  his  charge  to  them  on 
11th  November,  1837,  stated  that  the  presentments  of  nuisances,  etc.,  by  the 
constables  to  the  grand  juries,  were  of  the  most  remote  antiquity,  and  must  be 
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and  yet  is  a  common  Sabbath-breaker  and  profaner  of  the  Lord's 
day,  commonly  called  Sunday  ;(e)  and  that  the  said  A.  B., on, etc., 
beino;  the  Lord's  day,  and  on  divers  other  days  and  times,  being 
the  Lord's  days,  during  the  time  aforesaid,  at,  etc.,  in  a  certain 
place  there,  called,  etc.,  did  keep  a  common,  public,  and  open 
shop,  and  in  the  same  shop  did  then,  and  on  the  said  other  days 
and  times,  being  the  Lord's  days,  there  openly  and  publicly  sell 
and  expose  to  sale  flesh  meat  to  divers  persons  to  the  jurors 
aforesaid  as  yet  unknown  ;(/)  to  the  common  nuisance,(^)  etc., 
and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(757)  Keeping  shop  opeii,  or  trafficking  on  the  Sabbath,  on 
Charleston  Neck.Qi) 

That  A.  B.,  being  the  owner  and  occupier  of  a  grocery  store 
and  retail  shop,  situate  in  the  parish  of  St.  Philip,  in  the 

district  of  Charleston,  and  state  aforesaid,  and  within  tlie  limits 
of  Charleston  ISTeck,  in  which  said  store  and  shop  spirituous 
liquors  were  and  are  usually  vended,  on,  etc.,  being  the  Sab- 
bath day,  with  force  and  arms,  at,  etc.,  unlawfully  did  {stating 
offence),  against,  etc.,  and  against,  etc.  {Conclude  as  in  book  1, 
chapter  3.) 

considered  deliberately  by  the  latter,  who  must  proceed  to  present  such  offences 
of  profanation  of  the  Sabbath  as  should  be  returned  to  them,  and  thus  afford  the 
oj)portunity  of  proceeding  on  such  presentments,  to  any  person  who  might  take 
thiin  up.  He  also  dechired  that  Sunday  trading,  if  carried  on  to  any  extent 
which  creates  a  nuisance  (see  1  Taunt.  134),  or  obstruction,  was  indictable  at 
common  law  ;  but  that  a  mere  act  of  selling  on  the  Lord's  day  was  not  now 
more  indictable  than  it  had  been  for  the  last  seven  hundred  years.  Dickinson's 
Q.  S.  6th  ed.  .S89. 

The  constitutionality  of  laws  of  this  class  was  affirmed  in  Pennsylvania  in 
Com.  V.  Specht,  8  Barr,  312.  To  same  effect  see  State  c.  Gurne\-,  3  7  Me.  149; 
State  V.  Barker,  18  Vt.  195;  Com.  r.  Harrison,  11  (iray,  308;  Schlit  v.  State, 
31  Ind.  346;  Foltz  v.  State,  33  Ind.  215;  State  v.  Anderson,  30  Ark.  131; 
State  V.  Anibs,  20  Mo.  214. 

[e)  As  to  the  averment  of  Sunday,  see  supra,  vol.  i.  p.  14. 

(/)  If  they  are  known  their  names  must  be  stated.  Dickinson's  Q.  S.  6th 
ed.  390. 

(7)  This  allegation  was  omitted  in  K.  v.  Brotherton,  Stra.  702,  as  well  as 
"against  the  form  of  tlic  statute."  Such  an  act  done  in  a  corner  might  jierhaps 
not  be  indictatile  at  common  law.  Drury  v.  Desfoutaincs,  1  Taunt.  134  ;  Dick- 
inson's <i.  S.  Cth  ed.  390.  Hence  both  "common  miisance"  and  "against  the 
form  of  the  statute,"  etc.,  shoulil  be  included. 

(A)  Taken  from  the  printed  form  in  use  in  Charleston. 

326 


NUISANCE.  (758) 

(758)  Doing  business  on  Sunday,  against  the  Massachusetts 

sfatute.{i) 

That  A.  B.,  late  of,  etc.,  on,  etc.,  that  day  being  Lord's  day, 
and  between  the  hour  of  twelve  of  the  clock  at  night  on  the 
Saturday  night  preceding  said  Lord's  day,  and  the  time  of  the 
sun's  setting  on  said  Lord's  day,  at,  etc.,  did  keep  open  his  shop, 
there  situate,  for  a  long  time,  to  wit,  for  the  space  of  one  hour, 
for  the  purpose  of  doing  labor,  business,  and  work  therein,  not 
being  works  of  necessity  or  charity,  namelj',  selling  goods  and 
merchandise  therein  on  said  Lord's  day,  as  aforesaid,  against, 
etc.,  and  contrary,  etc.     (Conclude  as  in  book  1,  chapter  3.) 

That  A.  B.,  of,  etc.,  on,  etc.,  that  day  being  Lord's  day,  and 
between  the  midnight  preceding  and  the  midnight  succeeding 
said  day,  at  Boston  aforesaid,  he  then  and  there  being  a  person 
keeping  a  certain  house,  shop,  and  place  of  public  entertainment 
and  refreshment,  there  situate,  did  then  and  there  suft'er  certain 
persons  whose  names  to  said  jurors  are  not  known,  to  the  num- 
ber of  to  abide  and  remain  in  his  said  house,  shop,  and 
place  of  business,  drinking  and  spending  their  time  idly,  said 
persons  not  being  travellers,  strangers,  or  lodgers  in  his  house 
and  shop  and  place  of  business  aforesaid,  and  did  then  and 
there,  and  between  the  miidnight  preceding  and  the  midnis^ht 
succeeding  said  Lord's  day,  entertain  said  persons  to  the  said 
number  of  in  his  said  house,  shop,  and  place  of  business, 
against,  etc.,  and  contrary,  etc.  {Conclude  as  in  book  1,  chap- 
ter 3.) 

That  A.  B.,  of,  etc.,  on,  etc.,  between  the  midnight  preceding 
and  the  sunsetting  of  said  day,  that  day  being  the  Lord's  day, 
did,  at  Boston  aforesaid,  do  certain  work,  labor,  and  business, 
not  being  works  of  necessity  and  charity,  to  wit,  did  then  and 
there  work,  labor,  and  do  business,  work,  and  labor  in 
against,  etc.,  and  contrary,  etc.  {Conclude  as  in  book  1,  chap- 
ter 3.) 

That  A.  B.,  of,  etc.,  on,  etc.,  at,  etc.,  he  then  and  there  not 
being  licensed  as  an  innholder,  tavern-keeper,  common  victualler, 
or  retailer  of  wine,  rum,  brandy,  or  other  spirituous  liquor,  did 

(i)  Taken  from  the  printed  form  in  use  in  Boston. 
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sell  to  a  person  whose  name  is  as  yet  unknown  to  said  jurors,  a 
certain  quantity  of  intoxicating  liquor,  to  wit,  one-half  of  a  gill 
of  intoxicating  liquor,  the  same  day  of  being  Sun- 

day, and  the  time  of  said  sale  of  said  intoxicating  liquor  being 
between  the  hour  of  twelve  of  the  clock  on  the  Saturday  night 
preceding  said  Sunday,  and  the  time  of  tlie  sunsetting  on  said 
Sunday,  against,  etc.,  and  contrary,  etc.     {Conclude  as  in 

book  1,  chajjter  3.) 

UNWHOLESOME  MEAT,  ETC. 

(759)  For  selling  unwholesome  meat.{j)    Rev.  Sts.  of  Mass.  ch.  171, 

§11. 

That  A.  B.,  late  of,  etc.,  on  the  first  day  of  June,  in  the  year 
of  our  Lord  at  B.,  in  the  county  of  S.,  knowiugly,(Zj)  wil- 

fully, and  maliciously  did  sell  to  one  C.  D.  a  certain  quantity  of 
diseased,  corrupted,  and  unwholesome  provisions,  to  wnt,  ten 
pounds  of  diseased,  corrupted,  and  unwholesome  beef,(/)  to  be 
then  and  there  used  and  eaten  by  the  said  C.  D.,  for  meat,(?n) 
the  said  A.  B.  not  then  and  there  making  fully  known  to  the 
said  C.  D.  that  the  said  beef  was  then  and  there  diseased,  cor- 
rupted, and  unwholesome,  and  the  said  A.  B.  then  and  there 
well  knowing  the  said  beef  to  be  diseased,  corrupted,  and  un- 
wholesome; against,  etc.,  and  contrary,  etc.  {Conclude  as  in 
hook  1,  chapter  3.) 

(760)  For  adulterating  bread  for  the  purpose  of  sale.{n)     Rev.  Sts. 

of  Mass.  ch.  31,  §  12. 

That  A.  B.,  late  of,  etc.,  on  the  first  day  of  June,  in  the  year 
of  our  Lord  at  B.,  in  the  county  of  S.,  unlawfully  and 

fraudulently  did  adulterate  a  certain  substance  intended  for 
food,  to  wit,  fifty  loaves  of  bread,  with  a  certain  substance  inju- 

(/)  Tr.  &  II.  IVpc.  399. 

(k)  Tliis  is  iicccssiiry.     Wh.  Cr.  L.  8th  ed.  §  1434. 

(/)  Tliti  kind  of  food  must  be  siu'cifit'd.  Goodrich  v.  People,  3  Park.  C.  R. 
622;    19  N.  Y.  574. 

(//?)  This  all(!giition  said  in  New  York  to  l)t>  unnccessarv.  Goodricli  r.  Peo- 
ple, 3  Parker,  C.  11.  622;  19  N.  Y.  r)74;  Wh.  Cr.  L.  Hth  ed.  {^ij  1434-5;  see 
People  V.  Parker,  38  N.  Y.  85.  But  an  alk'fjation  to  tliis  elleet,  e.  (/.,  as 
"food,"  or  "for  human  usi;,"  is  ])roper  to  eoiM|)h"te  the  description  of  tiie 
offence.     II.  v.  Jarvis,  3  F.  &  F.  108. 

(n)  Tr.  &  II.   Prec.  399. 
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rious  to  health,  to  wit,  with  a  certain  substance  called  alum, 
with  the  intent,  and  for  the  purpose,  then  and  there,  of  selling 
the  same  ;  against,  etc.,  and  contrary,  etc.  {Conclude  as  in  book 
1,  chapter  3.) 

(760«)  Selling  atUdterated  milk  under  Mass.  Rev.  Stat.  1864,  ch. 

122,  §  4.(0) 

That  A.  B.,  etc.,  did  unlawfully  keep,  offer  for  sale,  and  sell 
to  one  B.  D.,  for  the  sum  of  forty  cents,  a  large  quantity,  that 
is  to  say,  eight  quarts,  of  adulterated  milk,  to  which  a  large 
quantity,  that  is  to  say,  four  quarts,  of  water  had  been  added 
(he  the  said  A.  B.  well  knowing  said  milk  so  sold  to  be  adul- 
terated, and  well  knowing  that  said  large  quantity  of  water  had 
been  added  to  said  milk).(p) 

(761)  Selling  adulterated  medicine.{q)     3Iass.  stat.  1853,  ch.  394, 

§  1- 
That  A.  B.,  late  of,  etc.,  on  the  first  day  of  June,  in  the  year 
of  our  Lord  at  B.,  in  the  county  of  S.,  knowingly  and 

unlawfully  did  sell  to  one  C.  D.  a  certain  quantity  of  a  fraudu- 
lently adulterated  drug,  to  wit,  one  pound  of  opium,  the  said 
A.  B.  then  and  there  well  knowing  the  same  to  be  adulterated  ; 
against,  etc.,  and  contrary,  etc. 

(762)  For  selling  a  diseased  cow  in  a  public  market  (r) 

That  J.  L.  P.,  late  of  London,  laborer,  on  the  first  day  of 
April,  in  the  year  of  our  Lord  at  London,  that  is  to  say, 

at  the  parish  of  Saint  Sepulchre,  in  the  ward  of  Farringdon 
Without,  in  London  aforesaid,  was  possessed  of  a  certain  cow, 
which  said  cow  was  then  and  there  infected  with  a  contagious, 
infectious,  and  dangerous  disease ;  and  that  the  said  J.  L.  P., 
well  knowing  the  premises,  afterwards,  and  whilst  the  said  cow 
of  the  said  J.  L.  P.  was  so  infected  as  aforesaid,  on  the  day  and 
year  aforesaid,  with  force  and  arms,  at  the  parish  and  in  the 
ward  aforesaid,  in  London  aforesaid,  unlawfully,  wnckedly,  wil- 

[o)  This  form  was  approved  in  Com.  ii.  Farren,  9  Allen  (Mass.),  489. 
(p)  The  scienter  under  this  particular  statute  need  not  be  sustained  by  proof, 
and  may  be  disehai'ged  as  surplusage.     lb. 

[q)  fr.  &  H.  Free.  400.  (»•)  4  Cox,  C.  C.  Appendix,  p.  xiv. 
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fully,  maliciously,  and  injuriously  did  drive  and  bring,  and  cause 
and  procure  to  be  driven  and  brought,  the  said  cow,  so  infected 
as  aforesaid,  through  and  along  divers  public  streets  and  ways 
where  certain  other  cattle  of  the  citizens  of  said  were 

then  passing,  unto  and  into  a  certain  market  called  Smithiield 
market,  situate  and  being  in  the  city  of  London  aforesaid, 
during  the  period  that  the  citizens  of  said  were  then  and 

there  holding  the  said  market,  which  was  then  and  there  public 
and  open  to  all  the  citizens  of  said  for  the  purpose  of 

buying  and  selling  their  cattle  therein,  and  that  the  said  J.  L. 
P.,  well  knowing  the  premises  as  aforesaid,  kept  and  continued 
the  said  cow,  so  infected  as  aforesaid,  in  the  said  market  during 
the  period  of  the  holding  the  same  as  aforesaid,  for  a  long  space 
of  time,  to  wit,  for  the  space  of  twelve  hours  then  next  follow- 
ing;  and  in  which  said  market,  during  the  whole  of  the  said 
last  mentioned  period,  there  were  and  of  right  ought  to  have 
been  divers  other  cows  and  cattle  of  certain  citizens  of  said 
then  and  there  passing  and  being,  by  means  of  which 
said  several  premises,  the  said  last  mentioned  cows  and  cattle, 
80  passing  and  being  along  and  in  the  said  market,  became  and 
were  liable  to  be  infected  by  the  contagious,  infectious,  and 
dangerous  disease  with  which  the  said  cow  of  the  said  J.  L.  P. 
Avas  infected  as  aforesaid,  to  the  damage,  etc.,  to  the  evil  exam- 
ple, etc.,  and  against  the  peace,  etc. 

Second  count. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at 
the  parish  and  in  tlie  ward  aforesaid,  in  London  aforesaid,  there 
was,  and  from  time  immemorial  hath  been,  and  still  is,  a  certain 
public  market,  called  Smithiield  market,  where  butchers  and 
other  citizens  of  said  assemble  and  meet  to- 

gether, for  the  pur[)Ose  of  buying  cattle,  to  bo  subsequently 
slaughtered  by  them  for  the  food  of  certain  others  of  the  citizens 
of  said  and  that  afterwards,  to  wit,  on  the  day 

and  year  aforesaid,  at  the  parish  and  in  the  ward  aforesaid,  in 
London  aforesaid,  the  said  J.  L.  P.  was  possessed  of  one  other 
cow,  then  and  there  infected  with  a  contagious,  infectious,  and 
dangerous  disease;  and  that  the  said  J.  L.  P.,  well  knowing  the 
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said  last  mentioned  premises,  afterwards,  and  whilst  the  said 
last  mentioned  cow  of  the  said  J.  L.  P.  was  so  infected  as  afore- 
said, on  the  day  and  year  aforesaid,  with  force  and  arms,  at  the 
parish  and  in  the  ward  aforesaid,  in  London  aforesaid,  unlaw- 
fully, wickedly,  wilfully,  maliciously,  and  injuriously  did  drive 
and  bring,  and  cause  and  procure  to  be  driven  and  brought,  the 
said  last  mentioned  cow,  so  infected  as  aforesaid,  unto  and  into 
the  said  last  mentioned  market,  with  the  intention  of  selling  and 
disposing  of  the  same  to  the  said  butchers  and  others,  and  that 
the  same  might  be  bought  and  subsequently  slaughtered  for  the 
food  of  certain  citizens  of  said  ;  and  that  the  said 

J.  L.  P.  did  then  and  there  unlawfully,  wickedly,  wilfully,  ma- 
liciously, and  injuriously,  and  for  his  own  lucre  and  gain,  expose 
to  sale,  and  cause  and  procure  to  be  exposed  to  sale,  the  said 
last  mentioned  cow,  so  infected  as  aforesaid,  in  the  said  public 
market,  with  the  intention  and  for  the  purpose  aforesaid,  the  said 
J.  L.  P.  then  and  there  well  knowing  that  the  said  cow,  so 
brought  into  the  said  public  market  and  exposed  to  sale  as 
aforesaid,  would,  if  slaughtered,  be  unfit  and  unwdiolesome  for 
food,  and  greatly  prejudicial  to  the  health  of  the  citizens  of  said 
eating  and  consuming  the  same;  to  the  damage, 
etc.,  to  the  evil  example,  etc.,  and  against  the  peace,  etc. 

TJiird  count. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  heretofore,  to  wit,  on  the  day  and  year  aforesaid, 
at  the  parish  and  in  the  ward  aforesaid,  in  London  aforesaid, 
there  was,  and  from  time  immemorial  hath  been,  and  still  is,  a 
certain  public  and  open  market,  called  Smithtield  market,  where 
butchers  and  other  citizens  of  said  have  been 

used  and  accustomed  to  assemble  and  meet  together,  and  where 
divers  and  very  many  butchers  and  other  citizens  of  said 

were  then  assembled  and  met  together,  for  the  pur- 
pose of  buying  cattle,  to  be  subsequently  slaughtered  by  them 
for  human  food,  to  wit,  for  the  food  of  certain  others  of  the  citi- 
zens of  said  and  that  afterwards,  to  wit,  on  the 
day  and  3'ear  aforesaid,  in  the  said  public  and  open  market,  at 
the  parish  and  in  the  ward  aforesaid,  in  London  aforesaid,  the 
said  J.  L.  P.  was  possessed  of  one  other  cow%  which  was  then 
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and  there  infected  with  a  loathsome,  deadly,  and  dans^erous  dis- 
ease, and  which  said  last  mentioned  cow,  he  the  said  J.  L.  P. 
then  and  there  well  knew  would,  if  slaughtered,  be  unfit  and 
unwholesome  for  human  food,  and  greatly  prejudicial  to  the 
health  of  any  of  the  citizens  of  said  who  might 

eat  and  consume  the  same  ;  and  he  the  said  J.  L.  P.,  well  know- 
ing the  said  last  mentioned  premises,  afterwards,  and  whilst  the 
said  last  mentioned  cow  of  the  said  J.  L.  P.  was  so  infected 
with  the  said  disease  as  aforesaid,  on  the  day  and  year  aforesaid, 
with  force  and  arms,  at  the  parish  and  in  the  ward  aforesaid,  in 
London  aforesaid,  unlawfully,  wickedly,  wilfully,  maliciously, 
and  injuriously,  and  for  his  own  lucre  and  gain,  did  expose  to 
sale,  and  cause  and  procure  to  be  exposed  to  sale,  in  the  said 
public  and  open  market,  the  said  last  mentioned  cow,  which  was 
so  then  and  there  infected  with  the  said  disease  as  aforesaid, 
with  the  intention  of  selling  and  disposing  of  the  same  to  the 
said  butchers  and  others,  so  then  and  there  assembled  and  met 
together  as  aforesaid,  and  that  the  same  might  be  bought  and 
subsequently  slaughtered  for  human  food,  to  wit,  for  the  food  of 
certain  citizens  of  said  ;  the  said  J.  L.  P.  then 

and  there  well  knowing  that  the  said  last  mentioned  cow,  so 
then  and  there  exposed  to  sale  as  aforesaid,  would,  if  slaughtered, 
be  unfit  and  unwholesome  for  human  food,  and  greatly  preju- 
dicial to  the  health  of  the  citizens  of  said  who 
might  eat  and  colisume  the  same  ;  to  the  damage,  etc.,  to  the 
evil  example,  etc.,  and  against  the  peace,  etc. 

Fourth  count 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
ther present,  that  heretofore,  to  wnt,  on  the  day  and  year  afore- 
said, at  the  parish  and  in  the  ward  aforesaid,  in  London  afore- 
said, there  was,  and  from  time  immemorial  hath  been,  and  still 
is,  a  certain  public  and  open  market,  called  Smithfield  market, 
where  butchers  and  other  citizens  of  said  have 

been  used  and  accustonied  to  assemble  and  meet  together,  and 
where  divers  and  very  many  Initchcrs  and  other  citizens  of  .said 
were  then  assembled  and  met  together,  for  the  pur- 
pose of  buying  cattle,  to  be  subsoquently  slaughtered  by  them 
for  human  food,  to  wit,  for  the  food  of  certain  others  of  the  citi- 
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zens  of  said  and  that  afterwards,  to  wit,  on  the 

day  and  year  aforesaid,  in  the  said  public  and  open  market,  at 
the  parish  and  in  the  ward  aforesaid,  in  London  aforesaid,  the 
said  J.  L.  P.  was  possessed  of  one  other  cow,  which  was  then 
and  there  infected  with  a  loathsome,  deadly,  and  dangerous  dis- 
ease, and  which  said  last  mentioned  cow  the  said  J.  L.  P.  then 
and  there  well  knew  would,  if  slaughtered,  be  unfit  and  un- 
wholesome for  human  food,  and  greatly  prejudicial  to  the  health 
of  any  of  the  citizens  of  said  who  might  eat  and 

consume  the  same;  and  that  the  said  J.  L.  P.,  well  knowing 
the  said  last  mentioned  premises,  afterwards,  and  whilst  the  said 
last  mentioned  cow  of  the  said  J.  L.  P.  was  so  infected  with  tlie 
said  disease  aa  aforesaid,  on  the  day  and  year  aforesaid,  with 
force  and  arms,  at  the  parish  and  in  the  ward  aforesaid,  in  Lon- 
don aforesaid,  unlawfully,  wickedly,  wilfully,  maliciously,  and 
injuriously,  and  for  his  own  lucre  and  gain,  did  expose  to  sale 
in  the  said  public  and  open  market,  and  did  then  and  there  sell 
the  last  mentioned  cow,  which  was  so  then  and  there  infected 
with  the  disease  as  aforesaid,  to  a  certain  butcher,  to  wit,  one 
G.  G.,in  order  that  the  same  might  be  subsequently  slaughtered 
for  human  food,  to  wit,  for  the  food  of  certain  citizens  of  said 
;  the  said  J.  L.  P.  then  and  there  well  knowing 
that  the  said  last  mentioned  cow,  so  then  and  there  sold  as  afore- 
said, would,  if  slaughtered,  be  unfit  and  unwholesome  for  human 
food,  and  greatly  prejudicial  to  the  health  of  .the  citizens  of  said 
who  might  eat  and  consume  the  same ;  to  the 
damage,  etc.,  to  the  evil  example,  etc.,  and  against  the  peace, 
etc.     {Conclude  as  in  book  1,  chapter  3.) 

(763)  Offering  jDUtrid  meat  for  sale.{s) 

That  C.  C,  late  of,  etc.,  butcher,  on,  etc.,  unlawfully,  know- 
ingly, and  mischievously,  at,  etc.,  in  the  public  market  there 
situate,  did  exjiose  and  offer  for  sale,  as  good,  sound,  and  wdiole- 
some  meat  and  provisions,  to  divers  liege  citizens  of  the  com- 
monwealth of  Pennsylvania,  fifty  pomids'  weight  of  beef  and 
upwards,  the  same  beef  then  and  there  being  infected,  putrid, 

(s)  Drawn  by  AVm.  Bradford,  Esq.,  when  attorney-general  of  Pennsylvania. 
See,  as  to  ofl'ence  generally,  Wii.  Cr.  L.  8th  ed.  §§  1434-5. 
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corrupted,  and  unsound  and  unwholesome  meat  and  provisions, 
he,  the  said  C,  then  and  there  well  knowing  the  said  beef  to  be 
as  aforesaid  putrid,  infected,  corrupted,  unsound,  and  unwhole- 
some, to  the  great  damage  of  the  health,  and  to  the  nuisance, 
etc.,  and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(764)  Another  form  for  the  same.{t) 

That  S.  S.,  Jr.,  late  of,  etc.,  farmer,  on,  etc.,  at,  etc.,  did  then 
and  there  unlawfully,  falsely,  maliciously,  mischievously,  and 

(t)  State  V.  Smith,  3  Hawks,  378. 

Taylor,  C.  J. — "  The  first  exception,  taken  both  as  a  ground  for  a  new  trial, 
and  in  arrest  of  judgment,  that  there  is  no  charge  of  the  defendant's  being  a 
trader  in  beef,  cannot  be  sustained  ;  for  the  fact  charged  in  the  indictment  and 
with  the  circumstances  accompanying  it,  is  indictable  by  Avhomsoever  committed. 
It  is  not  necttssary  to  state  in  such  indictment  that  the  defendant  acted  in  viola- 
tion of  any  duty  imposed  on  him  by  his  peculiar  condition  ;  for  it  is  a  misde- 
meanor at  common  law  knowingly  to  give  any  person  injurious  food  to  eat,  whether 
the  defendant  be  excited  by  malice  or  a  desire  of  gain.  The  charge  in  Treeve's 
case  was,  for  wilfully,  deceitfully,  and  maliciously  supplying  prisom^rs  of  war 
with  unwholesome  food,  not  fit  to  be  eaten  by  man.  It  was  laid  as  an  olfence  at 
common  law  ;  and  an  exception  was  taken  in  arrest  of  judgment,  that  it  was  not 
indictable,  as  it  did  not  appear  that  what  was  done  was  in  breach  of  any  contract 
with  the  public,  or  of  any  moral  or  civil  duty.  The  defendant  was,  in  fact,  a  con- 
tractor with  the  public  for  supplying  the  prisoners  with  jirovisions,  but  that  was 
not  stated  in  the  indictment,  nor  was  it  held  necessary  to  state  it ;  and  the  convic- 
tion was  sup])orted  upon  the  broad  ground,  that  the  giving  of  unwholesome  vict- 
uals, not  fit  tor  man  to  eat,  whether  from  motives  of  gain,  from  malice,  or  deceit, 
was  clearly  an  indictable  offence.     2  East,  P.  C.  8'21. 

"There  are  several  precedents  of  indictments  for  the  same  ofience,  variously 
modified,  stated  in  2  Chit.  C.  L.  55G,  on  wiiich  convictions  have  been  had,  upon 
undoubted  principles  of  law.  It  is  true,  that  a  very  ancient  statute  was  passed, 
further  to  aggravate  the  ])unishment  for  selling  unwholesome  provisions,  but  as  I 
have  met  with  no  prosecutions  upon  it,  tlie  common  law  may  be  supposed  to  have 
been  weakened  by  the  legislature's  making  declarations  against  offences  which 
were  crimirud  by  the  common  law,  when  j)roj)erly  unilerstood.  Of  this,  several 
remarkable  instances  are  stated  in  Barrington  on  the  Statutes,  313.  It  seems, 
upon  the  whole,  that  the  public  health,  whether  affected  through  the  medium  of 
unwholesome  food,  or  ])oisoning  the  atmosphere,  or  introducing  infectious  dis- 
eases, is  anxiously  guarded  by  the  common  law.  Tiiere  ought  to  be  judgment 
for  tlie  state." 

Hall,  .1.  — "  I  concur  in  opinion,  that  the  act  charged  in  the  indictment  is  an 
indictahle  offence.  In  4  Bl.  1G2,  it  is  said  that  it  is  an  offence  against  public 
health  to  sell  unwholesome  jjrovisions.  From  this  it  might  be  inierri'd,  that 
unless  tlu^  public  were  concerned  in  the,  act,  it  was  not  a  pid)lic  offence,  as  in  tlic 
case  of  The  King  ?>.  Baldock,  for  sup|)lying  the  prisonei-s  witli  wiioh'some  food, 
he  being  a  public  contractor  for  tliat  pur])<>se  (2  Cliit.  C.  L.  .'J5H),  and  tlie  case  of 
The  King  r.  Treeve,  wiio  w.is  indicted  for  the  same  offi-nce.  2  East,  C  Iv.  K21. 
lint  it  is  laid  (hnvn  by  both  tiiese  writers,  that  tlie  person  charged  need  not  be  a 
]iubli<' contractor ;  liiat  it  is  a  misdemeanor  at  common  law  to  give  any  person 
unwliol(sf)nie  food,  not  fit  fV)r  man  to  eat,  Incri  rdiisri,  or  from  malice  or  deceit, 
apart  from  otlier  considerations  wliich  entered  deeply  into  the  demerits  of  Haldoi'k 
and  Treeve.     See  also  G  East,  133,  141  ;   2  East,  (J.  L.  823;   2  Ed.  llaym.  1171); 
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deceitfully  sell  and  dispose  of  to  one  D.  C.  and  others,  certain 
unwholesome  and  poisonous  beef,  and  did  then  and  there  receive 
pay  for  the  same  (he  the  said  S.  S.  then  and  there  well  knowing 
the  said  beef  to  be  unwholesome  and  poisonous),(M)  to  the  great 
injury  of  the  said  D.  C.  and  his  family,  to  the  great  nuisance, 
etc.,  and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

SCANDALOUS  EXHIBITIONS,  INDECENT  EXPOSURE,  ETC. 

(765)  Exhibiting  scandalous  and  libellous  effigies^  and  thereby 
collecting  a.  crowd ^  etc.     First  count.{v) 

That  the  said  R.  C,  afterwards,  to  wit,  on,  etc.,  and  on  divers 
other  days  and  times,  as  well  on  the  Lord's  day,  commonly 
called  Sunday,  as  on  other  days,  between  the  said,  etc.,  and 
the  day  of  taking  this  inquisition,  and  for  divers  long  spaces  of 
time,  to  wit,  for  the  space  of  ten  hours  in  each  of  the  several  days 
last  aforesaid,  at,  etc.,  at  the  windows  of  a  certain  messuage,  sliop, 
and  premises,  of  and  belonging  to  the  said  R.  C,  there  situate 
and  being  in  and  near  to  a  certain  common  and  public  highway 
there,  called  Fleet  street,  and  to  the  dwelling-houses  and  resi- 
dences of  divers  the  liege  subjects  of  our  said  lord  the  king, 
there  inhabiting  and  residing,  unlawfully  did  publicly  exhibit 
and  expose,  and  did  cause  to  be  publicly  exhibited  and  exposed, 
divers,  to  wit,  three,  scandalous  and  libellous  effigies  and  figures, 
that  is  to  say,  one  effigy  and  figure  intended  to  represent  and 
representing  the  devil  with  a  pitchfork,  and  one  other  effigy  and 
figure  intended  to  represent  and  representing  a  bishop  of  the 
established  church  of  the  said  united  kingdom  ;  the  said  two  last 
mentioned  effigies  and  figures  being  placed  together,  and  one 
arm  of  the  said  effigy  and  figure  representing  the  bishop  being 
placed  within  one  arm  of  the  said  effigy  and  figure  representing 
the  devil ;  and  underneath  the  said  two  last  mentioned  effigies 

3  Lcl.  Raym.  487.  The  offence  is  one  that  common  prudence  cannot  guard 
against,  and,  what  is  most  important,  the  consequences  cannot  be  caicuhited.  I 
think  judgment  should  be  given  for  the  state." 

Henderson,  J.,  concurred. 

[u)  This  is  not  in  the  original  form,  but  should  be  added  as  necessary  at  com- 
mon law. 

(r)   R.  ('.  Carlisle,  6  C.  &  P.  636;   Wh.  Cr.  L.  8th  ed.  §§  1413,  1464. 

The  defendant  was  convicted  and  sentenced  before  Mr.  Justice  Park,  Mr.  Baron 
Bollaud,  and  Sir  John  Cross,  knight. 
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and  figures  was  a  certain  inscription  and  paper  writing,  in  large 
letters    a)id  characters,  as  follows,  that    is   to  saj,  "Spiritual 
Brokers  ;"  and  one  other  effigj  and  figure  representing,  and  in- 
tending to  represent,  the  person  of  a  man  in  the  ordinary  dress 
of  a  tradesman,  and  underneath  the  said  last  mentioned  eflfigy 
and  figure  was  a  certain  other  inscription  and  paper  writing,  in 
large  letters  and  characters,  as  follows,  that  is  to  say,  "  Temporal 
Brokers  ;"  and  between  the  said  two  efligies  and  figures  in  this 
count  first  mentioned,  and  the  said  effigy  and  figure  in  this  count 
last  mentioned  and  near  to  all  the  efligies  and  figures  in  this  count 
aforesaid,  was  a  certain  other  inscription  and  paper  writing,  in  large 
letters  and  characters,  as  follows,  that  is  to  say,  "  Props  of  the 
Church  ;"  and  also  divers  scandalous  and  libellous  placards  and 
paper  writings,  one  of  which  said  placards  and  paper  writings 
was  as  follows,  that  is  to  say,  "  No  Church  Rates ;"  one  other  of 
which  said  placards  and  paper  writings  was  as  follows,  that  is  to 
say,  "Church  Robberies;  "  one  other  of  the  said  placards  and 
paper  writings  was  entitled  as  follows,  that  is  to  say,  "  Battle  of 
Church  Rates ;"  and  one  other  of  said  placards  and  paper  writ- 
ings was  entitled  as  follows,  that  is  to  say,  "Another  Seizure  ;" 
near  to  the  said  common  and  public  highway  called  Fleet  street, 
and  to  the  dwelling-houses  and  residences  aforesaid,  and  within 
view  of  persons  passing  and  repassing  in   and  along  the  said 
highway,  with  intent  to  attract  the  notice  and  attention  of  per- 
sons passing  and  repassing  in  and  along  the  same  highway  to 
the  effigies  and  figures,  inscriptions,placards,  and  paper  writings, 
in  this  count  aforesaid,  and  thereby  on  the  several  days  in  that 
behalf  aforesaid,  and  as  well  on  tlie  Lord's  day,  commonly  called 
Sunday,  as  on  the  said  other  days,  at  the  parish  and  ward  afore- 
said in  London  aforesaid,  and  within  the  jurisdiction  of  the  said 
court,  he,  the  said  R.  C,  unlawfully  did  cause  and  procure  and 
occasion  divers  persons,  that  is  to  say,  forty  persons,  as  well  men 
as  women  and  children,  and  idle,  dissolute,  and  disorderly  peo- 
ple, wrongfully  and  injuriousl}'  to  assemble, stand,  be,  and  remain 
in  the  liighway  aforesaid,  and  near  to  the  dwelling-houses  and 
residences  aforesaid,  for  divers  long  spaces  of  time,  to  wit,  for  the 
space  of  ten  hours  in  each  of  the  several  days  in  that  behalf 
aforesaid,  looking  at  the  said  last  mentioned  effigies  and  figures, 
and  reading  the  said  last  mentioned  placards  and  paper  writ- 
336 


NUISANCE.  (765) 

ino^s,  so  by  him  the  said  R.  C.  exhibited  and  exposed,  in  manner 
and  with  intent  aforesaid  ;  by  means  of  which  said  several  prem- 
ises, in  this  count  aforesaid,  the  common  and  public  highway 
aforesaid,  on  the  several  days  and  times  in  that  behalf  aforesaid, 
at  the  parish  and  ward  aforesaid,  in  London  aforesaid,  and  within 
the  jurisdiction  of  the  said  court,  was  greatly  obstructed  and 
straitened,  so  that  the  liege  subjects  of  our  said  lord  the  king, 
during  the  times  in  this  count  aforesaid,  could  not  go,  return, 
pass,  and  repass,  in  and  along  the  said  common  and  public  high- 
way, and  to  and  from  the  said  dwelling-houses  and  residences 
situate  and  there  being  near  to  the  said  messuage,  shop,  and 
premises  of  the  said  R.  C,  so  freely  and  conveniently  as  they 
had  been  used  and  accustomed  to  do,  and  of  right  ought  to  have 
done,  and  still  of  right  ought  to  do,  to  the  great  damage  and 
common  nuisance  of  all  the  liege  subjects  of  our  said  lord  the 
king,  in  and  along  the  said  common  and  public  highway  called 
Fleet  street,  and  to  and  from  the  dwelling-houses  and  residences 
aforesaid,  going,  returning,  passing,  and  repassing,  and  near  to 
the  aforesaid  messuage,  shop,  and  premises  of  the  said  R.  C, 
dwelling  and  residing,  to  the  evil  example,  etc.,  and  against,  etc. 
{Conclude  as  in  book  1,  chapter  3.) 

Second  count. 

That  the  said  R,.  C.  afterwards,  to  wit,  on,  etc.,  and  on  the 
said  several  other  days  in  that  behalf  hereinbefore  mentioned, 
with  force  and  arms,  at  the  parish  and  ward  aforesaid,  in  London 
aforesaid,  and  within  the  jurisdiction  of  the  said  court,  unlaw- 
fully and  injuriously  did  put,  place,  and  exhibit  and  expose,  and 
cause  and  procure  to  be  put,  placed,  exhibited,  and  exposed,  di- 
vers, to  wit,  three,  other  effigies  and  figures,  that  is  to  say,  one 
effigy  and  figure  intended  to  represent  and  representing  the  devil 
with  a  pitchfork,  one  other  effigy  and  figure  intending  to  repre- 
sent and  representing  a  bishop  of  the  established  church  of  the 
said  united  kingdom,  and  one  other  effigy  and  figure,  at  the 
windows  and  on  the  outside  of  a  certain  messuage  and  shop 
there  situate  and  being,  adjacent  to  a  certain  common  and  public 
highway  there  called  Fleet  street,  and  to  the  dwelling-houses 
and  residences  of  divers  liege  subjects  of  our  said  lord  the  king, 
situate  there,  and  did  unlawfully  and  injuriously  keep  and  con- 
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tinue,  and  cause  to  be  kept  and  continued,  the  same  effigies  and 
figures,  so  there  put,  placed, exhibited,  and  exposed,  as  last  afore- 
said, for  divers  long  spaces  of  time,  to  wit,  for  the  space  of  ten 
hours  in  each  of  the  several  days  in  that  behalf  aforesaid,  he  the 
said  E..  C,  at  the  several  times  he  so  put,  placed,  and  exliibited 
and  exposed  the  said  effigies  and  figures  in  this  count  aforesaid, 
and  continued  the  same  so  put,  placed,  exhibited,  and  exposed  as 
aforesaid,  well  knowing  that  the  said  highway  would  thereby  be 
obstructed  in  the  manner  in  this  count  hereinafter  mentioned  ; 
and  that  the  said  R.  C.,on  the  several  days  in  that  behalf  afore- 
said, and  for  divers  long  spaces  of  time,  to  wit,  for  the  space  of 
ten  hours  in  each  of  the  said  several  days,  and  as  well  on  the 
Lord's  day,  commonly  called  Sunday,  as  on  the  said  other  days, 
at  the  parish  and  ward  aforesaid,  in  London  aforesaid,  and  within 
tlie  jurisdiction  of  the  said  court,  by  means  of  the  putting,  plac- 
ing, exhibiting,  and  exposing  the  said  last  mentioned  effigies  and 
figures,  and  keeping  and  continuing  the  same  so  put,  placed,  ex- 
hibited, and  exposed  at  the  windows,  and  the  outside  of  the  said 
messuage  and  shop,  as  in  this  count  aforesaid,  wilfully,  unlaw- 
fully, and  injuriously  did  cause  and  procure  and  occasion  divers 
persons,  as  well  men  as  women  and  children,  and  idle,  dissolute, 
and  disorderly  peo[)le,  that  is  to  say,  forty  persons,  to  assemble, 
stand,  and  be  and  remain  in  the  said  last  mentioned  highway, 
whereby  the  same  highway,  on  the  several  days  and  times  in  that 
behalf  aforesaid,  and  as  well  on  the  Lord's  days,  commonly  called 
Sundays,  as  on  other  days,  was  greatly  obstructed  and  straitened, 
60  that  the  liege  subjects  of  our  said  lord  the  king,  during  the 
said  times,  could  not  go,  return,  pass,  and  repass,  in  and  along 
the  same  highway,  so  freely  and  conveniently  as  they  had  been 
used  and  accustomed  to  do,  and  of  right  ought  to  have  done, 
and  still  of  right  ought  to  do,  to  the  great  damage  and  common 
nuisance  of  all  the  liege  subjects  of  our  said  lord  the  king,  in  and 
along  the  same  highway  going,  returning,  passing,  and  repassing, 
and  there  inhabiting  and  residing,  and  against,  etc.  {Conclude 
as  in  hook  1,  chapter  3.) 

(765a)  Exhibitivg  indecent  shows. 
The  jurors  for,  etc.,  ujion  their  oath  present,  that  J.  S.  and  G. 
II.,  being  scandalous  and  evil  disposed  persons,  and  devising, 
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contriving,  and  intending  the  morals  aa  well  of  youth  as  of 
divers  other  liege  objects  of  our  said  lady  the  queen  to  debauch 
and  corrupt,  and  to  raise  and  create  in  their  minds  inordinate 
and  lustful  desires,  on,  etc.,  at,  etc.,  unlawfully,  wickedly,  and 
scandalously  did  keep  and  maintain  a  certain  booth,  tent,  and 
shed  for  the  purpose  of  exhibiting  and  showing  to  the  sight  and 
view  of  any  person  or  persons  willing  and  desirous  of  seeing 
the  same,  and  paying  for  their  admission  into  the  said  booth, 
tent,  and  shed,  divers  lewd,  wicked,  scandalous,  infamous, 
bawdy,  and  obscene  performances,  representations,  practices, 
and  figures,  and  in  the  said  booth,  tent,  and  shed,  on,  etc.,  at 
the  parish  aforesaid,  in  the  county  aforesaid,  unlawfully,  wick- 
edly, and  scandalously  for  lucre  and  gain  did  exhibit  and  show 
the  said  performances,  practices,  representations,  and  figures, 
and  cause  and  permit  the  same  to  be  exhibited  and  shown  to 
the  sight  and  view  of  divers  and  very  many  liege  subjects  of 
our  said  lady  the  queen,  to  the  manifest  corruption  of  the  mor- 
als as  well  of  youth  as  of  other  liege  subjects  of  our  said  lady 
the  queen,  in  contempt  of  our  said  lady  the  queen  and  her  laws, 
to  the  evil  example  of  all  others  in  like  case  offending,  and 
against  the  peace,  etc.     {Conclude  as  in  hook  1,  chapter  8.) 

Second  count. 

After  commencing  with  a  similar  inducement  as  in  the  first 
count,  proceeded :  On,  etc.,  at,  etc.,  in  a  certain  booth,  tent, 
and  shed  there  situate,  did  unlawfully,  wickedly,  and  scanda- 
lously exhibit,  show,  and  cause  to  be  exhibited  and  shown  for 
lucre  and  gain,  to  and  in  the  view  of  divers  and  very  many 
liege  subjects  of  our  lady  the  queen,  divers  lewd,  wicked,  scan- 
dalous, bawdy,  and  obscene  performances,  representations,  prac- 
tices, and  figures  (concluding  as  the  first  count). 

Third  count. 

After  commencing  as  in  the  first  count,  proceeded :  On,  etc., 
in  a  certain  public  place,  to  wit,  Epsom  Downs,  situate,  etc., 
unlawfully,  wickedly,  and  scandalously  did  exhibit  and  show 
and  cause  and  permit  to  be  exhibited  and  shown,  for  lucre  and 
gain,  to  the  sight  and  view  of  divers  liege  subjects  of  our  lady 
the  queen,  in  the  said  public  place  as  aforesaid  tljen  being,  di- 
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vers  indecent,  lewd,  filtlij^  bawdy,  and  obscene  representations, 
practices,  and  performances.  (Here  followed  a  more  specific 
description  of  the  indecency,  and  then  the  count  concluded  as 
the  first  count.) 

Fourth  count. 

After  commencing  as  in  the  first  count,  proceeded  :  On,  etc., 
in  the  presence  and  hearing  of  divers  liege  subjects  of  our  said 
lad}'  the  queen  there  assembled  together,  to  wit,  on  Epsom 
Downs,  in,  etc.,  unlawfully,  wickedly,  and  scandalously  did  pub- 
lish, utter,  pronounce,  and  declare,  and  cause  and  procure  to  be 
published,  uttered,  pronounced,  and  declared,  the  wicked,  ob- 
scene, filthy,  and  bawdy  words  and  matter  following,  that  is  to 
say  :  (The  words  uttered  were  then  set  out,  and  the  count  con- 
cluded as  in  the  first  count.) 

Fifth,  Sixth,  and  Seventh  counts 

Were  similar  to  the  first  count,  only  alleging  the  offence  to  have 
been  committed  on  the  26th  day  of  May,  1875. 

Eighth  count. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  J.  S.  and  G.  H.,  on,  etc.,  and  on  divers 
other  days  and  times  betw^een  that  day  and  the  day  of  taking 
this  inquisition,  at,  etc.,  near  unto  the  queen's  common  high- 
ways, unlawfully  did  keep  and  maintain  in  a  certain  public 
place,  to  wit,  on,  etc.,  a  certain  booth,  tent,  and  shed  for  the 
purpose  of  exhibiting  and  showing  indecent,  lewd,  wicked,  and 
obscene  jierformances,  exhibitions,  representations,  and  figures 
to  the  sight  and  view  of  any  person  or  persons  willing  and  de- 
sirous of  seeing  the  same,  and  of  paying  for  their  admission, 
and  that  the  said  J.  S.  and  G.  H.,on  the  day  and  year  aforesaid, 
and  on  divers  other  days  and  times  between  that  day  and  the 
day  of  the  taking  of  this  inquisition,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  unlawfully  did  exhibit  and  show  and  cause 
to  be  exhibited  and  shown  in  the  said  booth,  tent,  and  shed, 
there  situate  as  aforesaid,  to  the  sight  and  view  of  divers  and 
very  majiy  liege  subjects  of  oui-  lady  the  queen,  divers  indecent, 
lewd,  wMcked,and  obscene  performances,  exhibitions,  representa- 
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tions,  and  figures,  to  the  great  damage  and  common  nuisance  of 
all  the  liege  subjects  of  our  said  lady  the  queen  there  inhabiting, 
being,  residing,  and  passing,  to  the  evil  example  of  all  others  in 
the  like  case  offending,  and  against  the  peace,  etc.{iv) 

(766)  Keeping  a  house  in  which  men  and  women  exhibit  themselves 
naked,  etc.,  as  "  model  artists.'\x) 

That  E.  F.,  late  of,  etc.,  on,  etc.,  and  on  divers  other  days  and 
times  between  that  day  and  the  day  of  the  taking  of  this  inqui- 
sition, at,  etc.,  did  keep  and  maintain,  and  yet  doth  keep  and 
maintain,  a  certain  common,  ill-governed,  and  disorderly  house, 
and  in  his  said  house,  for  his  own  lucre  and  gain,  certain  per- 
sons, as  well  men  as  .women,  of  evil  name  and  fame,  and  of  dis- 
honest conversation,  did  permit  to  frequent  and  come  together, 
and  the  said  men  and  women  then  and  on  the  said  other  days 
and  times,  there  unlawfully  and  wilfully  did  cause  and  procure 
in  his  said  house,  publicly  to  expose  and  exhibit  themselves,  for 
the  lucre  and  gain  of  him  the  said  E.  F.,  to  divers  persons  in  his 
said  house  assembled,  in  various  scandalous,  lewd,  lascivious, 
obscene,  and  indecent  groupings,  attitudes,  postures,  and  po- 
sitions, to  the  manifest  corruption  of  the  morals  as  well  of  youth 
as  of  other  good  and  worthy  citizens  of  the  state  of  ^ew  York, 
in  open  violation  of  decency  and  good  order,  to  the  great  dam- 
age and  common  nuisance,  etc.,  to  the  evil  example,  etc.,  and 
against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

Second  count. 

That  the  said  E.  F.,  afterwards,  to  wit,  etc.,  and  on  divers 
other  days  and  times  between  that  day  and  the  day  of  the  tak- 
ing of  this  inquisition,  at,  etc.,  unlawfully  did  publicly  exhibit 
and  show,  and  cause  and  procure  to  be  publicly  exhibited  and 
shown  for  money,  certain  persons,  men  as  well  as  women,  whose 
names  are  to  the  jurors  aforesaid  unknown,  in  various  impudent, 
lascivious,  lewd,  wicked,  scandalous,  and  obscene  groupings, 

(w)  Sustained  in  R.  v.  Saunrlers  et  aL,  13  Cox  C.  C.  IIG. 

{x)  This  form  was  draAvn  in  Now  York,  in  ]VIar(;h,  1848,  for  tlic  purpose  of 
reaching  the  "Model  Artists,"  an  assemblage  of  men  and  women  who  were  ex- 
hibited in  indecent  attire  and  postures  for  pay.  See  R.  v.  Saunders,  13  Cox 
C.  C.  IIG  ;  L.  K.  1  Q.  B.  D.  15.  A  conviction,  under  a  similar  indictment,  was 
sustained  in  Philadelphia,  in  June,  1848. 
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attitudes,  positions,  and  postures,  to  the  manifest  corruption  of 
the  morals  as  well  of  youth  as  of  other  good  and  worthy  citi- 
zens of  the  state  of  '^ew  York,  in  open  violation  of  decency  and 
good  order,  to  the  great  damage,  and  common  nuisance,  etc.,  to 
the  evil  example,  etc.,  and  against,  etc.  {Conclude  as  in  book  1, 
chapter  3.) 

Third  count. 

That  the  said  E.  F.,  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  at  the  ward,  city,  and  county  aforesaid,  was  the 
keeper  of  a  certain  public  place  of  amusement  known  and  desig- 
nated as  the  Chatham  theatre,  at  which  public  place  of  amuse- 
ment the  said  E.  F.  did  exhibit,  and  cause  and  procure  to  be 
exhibited,  for  money,  certain  persons,  men  as  well  as  women,  in 
various  lascivious,  wicked,  impudent,  lewd,  obscene,  and  inde- 
cent groupings,  attitudes,  postures,  and  positions,  to  the  mani- 
fest corruption  of  the  morals  as  well  of  youth  as  of  other  good 
and  worthy  citizens  of  the  state  of  New  York,  in  open  violation 
of  decency  and  good  order,  to  the  great  damage  and  common 
nuisance,  etc.,  to  the  evil  example,  etc.,  and  against,  etc.  {Con- 
clude as  in  book  1,  c/iapter  3.) 

Fourth  count. 

That  the  said  E.  F.,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  the  ward,  city,  and  county  aforesaid,  and  on  divers 
other  days  and  times  between  that  day  and  the  day  of  the  tak- 
ing of  this  inquisition,  at  the  ward,  city,  and  county  aforesaid, 
with  force  and  arms,  wickedly  and  unlawfully  did  exhibit  and 
show  for  money  to  divers  persons  whose  names  are  to  the  jurors 
aforesaid  unknown,  a  certain  lewd,  wicked,  scandalous,  infa- 
mous, and  obscene  representation,  exhibiting  certain  living  men 
and  women,  whose  names  are  to  the  jurors  aforesaid  also  un- 
known, in  divers  lewd,  lascivious,  wicked,  indecent,  and  obscene 
groupings,  attitudes,  postures,  and  positions,  to  the  manifest 
corruption  of  morals,  in  open  violation  ot"  decency  and  good 
order,  to  the  evil  example,  etc.,  and  against,  etc.  {Conclude  as 
in  book  1,  chapter  3.) 
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(767)  Bathing  jmhlicly  near  'public  ways  and  habitations. {y) 

That  H.  0.   G.,  late  of  unlawfully,  scandalously,  inde- 

cently, deliberately,  and  wilfully  did  expose  and  exhibit  him- 
self naked  near  to  and  in  front  of  divers  houses  of  the  good 
people  of  the  said  state,  situate  at,  etc.,  aforesaid,  and  also  near 
to  a  certain  public  and  common  highway  there,  and  also  in  the 
presence  of  the  good  people  of  the  said  state,  both  male  and 
female,  with  intent  to  vitiate  and  corrupt  the  morals  of  the  said 
people  of  the  state,  to  the  common  nuisance,  etc.,  and  against, 
etc.(^)     {Conclude  as  in  book  1,  chapter  3.) 

Second  count.     Unlawful  exposure. 

That  the  said  H.  0.  G.,  on,  etc.,  at,  etc.,  unlawfully  (scan- 
dalously, indecently),  deliberately,  and  wilfully  did  expose  him- 
self naked  to  divers  of  the  good  people  of  the  state,  against,  etc. 
(^Conclude  as  in  book  1,  chapter  3.) 

(768)  Public  exposure  of  naked  person. {a^ 

That  J.  S.,  late,  etc.,  being  a  scandalous  and  evil  disposed 
person,  and  devising,  contriving,  and  intending  the  morals  of  di- 
vers good  people  of  the  said  state  to  debauch  and  corrupt,  on, 
etc.,  at,  etc.,  on  a  certain  public  and  common  highway  there 
situate,  in  the  presence  of  divers(6)  good  people  of  the  said 
state  then  and  there  being,  and  within  sight  and  view  of  divers 
other  liege  citizens  through  and  on  the  said  highway  then  and 
there  passing  and  repassing,  unlawfully,  wickedly,  and  scan- 
dalously did  expose  to  the  view  of  the  said  persons  present,  and 

(y)  Dickinson's  Q.  S.  6th  ed.  393. 

(z)  Undressinjr  on  a  beach  and  bathing  in  the  sea,  so  near  inhabited  houses  as 
to  be  distinctly  visible  trom  them,  is  an  olFence,  though  the  houses  are  recently 
erected,  and  the  bathing  at  that  place  was  previously  general.  R.  v.  Crunden,  2 
Campb.  89;  1  Sid.  G8";  1  Keb.  620;  2  Stran.  796;  State  v.  Millard,  18  Vt. 
574  ;  Dickinson's  Q.  S.  Gth  ed.  394;  2  Chit.  C.  L.  41  ;  Wh.  Cr.  L.  8th  ed.  § 
1470. 

(a)  This  form  is  given  by  Mr.  Archbold  (C.  P.  5th  Am.  ed.  774),  who  cites 
the  following  authorilies :  R.  v.  Sedly,  10  St.  Tr.  Ap.  93  ;  1  Sid.  168;  1  Keb. 
620;  and  see  R.  v.  Gallaro,  1  Sess.  Oa.  231  ;  R.  c.  Crunden,  2  Campb.  89;  1  B. 
&  Ad.  933  ;  R.  v.  Powell,  3  Q.  B.  180  ;  2  Gale  &  D.  518.  See,  in  addition  to 
above,  R.  v.  Holmes,  6  Cox,  C.  C.  216  ;  R.  v.  Harris,  11  Cox,  C.  C.  659  ;  Com. 
V.  Haynes,  2  Gray,  72  ;  Arderg  u.  State,  56  Ind.  328 ;  Moffit  v.  State,  43  Tex.  346. 

(b)  There  must  be  a  public  exposure.  It  is  not  enough  to  aver  an  exposure 
to  an  individual.     Wh.  Cr.  L.  8th  ed.  §  1469. 
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SO  passing  and  repassing  as  aforesaid,  the  bod}^  and  person  ot 
him  the  said  J.  S.  naked  and  uncovered  for  a  long  space  of  time, 
to  wit,  for  the  space  of  one  hour,  to  the  great  scandal,  etc. 

(768a)  Another-  form. 

The  jurors  for,  etc.,  upon  their  oath  present,  that  S.  H.  and  H. 
C,  on,  etc.,  in  a  certain  urinal  frequented  and  resarted  to  by 
many  of  the  liege  subjects  of  our  lady  the  queen,  for  a  necessary 
purpose,  and  in  a  certain  open  and  public  place  called  II.  P., 
situate,  etc.,  and  near  and  adjacent  to  a  certain  highway  and 
footpath  there  situate,  and  in  the  sight  and  view  of  many  of 
the  liege  subjects  of,  etc.,  then  and  there  being,  and  then  and 
there  passing  and  repassing,  did  meet  together  for  the  purpose 
of  committing  with  each  other  divers  lewd  and  unnatural  prac- 
tices, and  did  then  and  there  commit  and  perpetrate  with  each 
other  divers  such  practices  as  aforesaid,  and  that  he  the  said  S. 
H.  did  then  and  there  in  such  open  and  public  place  as  afore- 
said, and  within  the  sight  and  view  of  such  persons  as  aforesaid, 
unlawfully  and  wickedly  expose  [then  followed  a  specific  aver- 
ment of  the  lewd  practices],  to  the  great  damage  and  common 
nuisance  of  all  the  liege  subjects  of  our  said  lady  the  queen 
tlicn  and  there  being,  and  then  and  there  passing  and  repassing, 
against  the  peace,  etc.(c)     {Conclude  as  iri  book  1,  chajjter  3.) 

(769)  Exposing  the  private  parts  in  an  indecent  posture.{d) 

That  H.  0.  G.,  late  of,  etc.,  and  intending  as  much  as  in  him 
lay  to  vitiate  and  corrupt  the  morals  of  the  good  people  of  the 
said  state,  and  to  stir  up  and  excite  in  their  minds  filthy,  lewd, 
and  unchaste  desires  and  inclinations,  on,  etc.,  at,  etc.,  unlaw- 
fully, wickedly,  deliberately,  and  wilfully  did  expose  and  exhibit 
his  private  parts,  in  an  indecent  posture,  situation,  and  practice, 

(c)  Under  tliis  iiKlict.mcnt  it  was  held  tliat  a  "urinal"  was  a  "|)ul)lic  place." 
R.  V.  Ilariis,  11  Cox,  C.  C.  Gof).      Wli.  Cr.  L.  8th  ed.  §  1470. 

(<■/)  Dickinson's  Q.  8.  Cth  cd.  :)^4. 

Wlicre  an  indietmciit  contaiiicd  two  counts,  two  instances  of  exposure  were 
allowed  to  be  ^iven  in  (-vidence,  viz.,  ont^  on  eacli  of  two  sei)arate  days,  or  two 
separate  instances  on  the  same  day  ;  for,  as  the  day  laid  in  tlie  first  count  was 
immaterial,  exposure  on  another  day  may  be.  provi'd  on  that  count.  TInui  as 
tiie  second  count  charffcd  tlie  f)fl'ence  as  done  on  thi;  "  day  and  year  aforesaid," 
a  second  expf)sure.  vl/.,  tin-  day  laid  in  tlie  first  count,  may  be  shown  ;  and  if 
diU'erent  days  are  laid  in  dill'erent  counts,  any  number  of  acts  of  exposure  may 
be  shown.     Rowliattel's  case,  1  Lew.  C.  C.  It.  83. 
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to  tlie  good  people,  both  male  and  female,  of  the  said  state,  with 
intent  to  vitiate  and  corrupt  the  morals  of  the  good  people,  and 
to  stir  up  and  excite  in  their  minds  filthy,  lewd,  and  unchaste 
desires  and  inclitiations,  against,  etc.  {Conclude  as  in  book  1, 
chapter  3.) 

(770)  Same  under  §  8,  ch.  444,  Vermont  Rev.  Sts.   First  count, 
exposure  to  divers  persons,  etc.{e) 

That  A.  B.,  on,  etc.,  did  expose  and  exhibit  his  private  parts, 
in  a  most  indecent  situation  and  })Osture,  to  divers  persons,  with 

(e)  State  v.  Millard,  18  Vt.  575.  The  opinion  of  the  court  was  delivered  by 
Williams,  C.  J.  — "  In  this  case  the  respondent  excepted  to  the  charge  of  the 
court,  and  also  to  their  decision,  in  overruling  the  motion  in  arrest ;  on  both 
which  points  we  think  the  decision  was  correct. 

"  The  statute  (Kev.  Sts.  444,  §  8)  provides,  that  if  any  man  or  woman, 
married  or  unmarried,  shall  be  guilty  of  open  and  gross  lewdness  and  lascivious 
behavior,  etc.,  he  shall  be  imprisoned  in  the  common  jail  not  more  than  two 
years,  or  fined  not  exceeding  three  hundred  dollars.  No  particular  definition 
is  given,  by  the  statute,  of  what  constitutes  this  crime.  The  indelicacy  of  the 
subject  forbids  it,  and  does  not  require  of  the  court  to  state  what  particular 
conduct  will  constitute  the  ofience.  The  common  sense  of  the  community,  as 
well  as  the  sense  of  decency,  pro])riety,  and  morality,  which  most  people 
entertain,  is  sufticient  to  apjjly  the  statute  to  each  particular  case,  and  point  out 
•what  ])articular  conduct  is  rendered  criminal  by  it. 

"  That  the  conduct  of  the  respondent,  in  this  case,  was  lewd  and  lascivious, 
is  beyond  question.  A  public  exposure  of  himself  to  a  female,  in  the  manner 
this  respondent  did,  with  a  view  to  excite  unchaste  feelings  and  passions  in  her 
and  to  induce  her  to  yield  to  his  wishes,  is  lewd,  and  is  gross  lewdness,  calcu- 
lated to  outrage  the  feelings  of  the  person  to  whom  he  thus  exposed  himself, 
and  to  show  that  all  sense  of  decency,  chastity,  or  propriety  of  conduct  was 
.wanting  in  him.  and  that  he  was  a  proper  subject  for  the  animadversion  of 
criminal  jurisprudence. 

"  That  this  lewdness  was  open — which  under  this  statute  must  be  considered 
as  undisguised,  not  concealed,  and  opposite  to  private,  concealed,  and  unseen — 
is  also  evident.  There  was  no  desire  or  wish  for  concealment ;  and,  so  far  as 
the  female  was  in  his  view,  he  exposed  himself  to  her  with  the  intent  and  design 
that  she  should  see  him  thus  exposed.  The  crime  cannot  be  made  to  depend 
on  the  number  of  persons  to  whom  a  person  thus  exposes  himself,  whether  one 
or  many.  Indeed,  the  ofience  in  this  case  is  more  glaring  and  gross  than  in  the 
case  of  Sir  Charles  Sedlcy  (1  Sid.  1G8  ;  1  Keb.  620),  or  of  the  man  who  bathed 
in  a  public  place.  R.  v.  Crundcn,  2  Campb.  89.  In  those  cases  there  was  a 
disreganl  of  decency,  witiiout  any  design  to  outrage  the  feelings  of  any  individ- 
uals, or  to  excite  any  improper  desires  or  feelings  in  them.  In  the  case  before 
us,  such  motives  evidently  nctuated  the  respondent. 

"  I  am  not  prepared  to  say,  that  the  conduct  of  the  respondent  would  not 
have  been  indictable  at  common  law,  notwithstanding  the  intimation  to  the 
contrary  in  the  case  of  Fowler  v.  The  State,  5  Day,  81.  There  is  a  precedent 
of  an  indictment  against  one  Bennett,  in  2  Chit.  41,  on  which  he  was  convicted, 
which  would  have  been  sustained  by  the  same  evidence  produced  against  this  re- 
spondent. 

"  Of  the  soundness  of  the  decision  in  Com.  v.  Catlin  (1  Mass.  8),  we  have 
nothing  to  say,  and  only  remark  that,  in  that  case,   the  lewdness  was  designed 
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intent  to  excite  in  their  minds  lewd  and  unchaste  desires  and  in- 
clinations, etc. 

(771)  Second  count.     Exposure  in  the  presence  of  one  Polly  P. 

That  the  said  A.  B.,  on,  etc.,  did  commit  open  and  gross  lewd- 
ness and  lascivious  behavior,  and  did  then  and  there  lewdly  and 
lasciviously  expose  his  private  parts  in  a  most  indecent  posture 
and  situation,  in  the  presence  of  one  P.  P.>(/)  with  intent  to  ex- 
cite in  her  mind,  etc.  {as  in  last  count). 

(772)  Third  count.     Exposure  in  the  presence  of  Polly  P.  and 

divers  other  j^crsons  to  the  jurors  unknown. 

That  the  respondent,  said  A.  B.,  etc.,  intending  to  corrupt  the 
manners  and  morals  of  the  people,  did  commit  open  and  gross 
lewdness  and  lascivious  behavior,  and  did  then  and  there  lewdly 
and  lasciviously  expose  and  exhibit  his  private  parts  in  the  pres- 
ence of  one  P.  P.,  and  in  the  presence  of  divers  other  persons  to 
the  jurors  unknown,  etc. 

(773)  Another  form  of  the  same  in  North  Carolina.,  there  being  no 
allegation  of  the  presence  of  lookers-on. (g) 

That  S.  R.,  late  of,  etc.,  on,  etc.,  at,  etc.,  being  an  evil  disposed 
person,  and  contriving  and  intending  to  debauch  and  corrupt  the 

to  be  private,  and  it  was  rather  accidental  that  the  offenders  were  discovered ; 
and  in  tliis  particiihir  the  case  is  essentially  diderent  from  the  one  before  us. 

"  No  otlirr  olijcctioMs  have  been  urtred  in  tlie  ar<;unient.  The  indictnu-nt,  in 
the  second  and  third  counts,  has  followed  the  words  of  tlie  statute.  Judgment 
must  be  rendennl  on  tlie  verdict,  and  tiie  respondent  sentenced." 

(y)  This,  if  pli?ad('d  as  such,  may  be  a  misdemeanor,  as  a  solicitation  to  un- 
chastity.  But  see  Wh.  Cr.  L.  8th  ed.  §  179.  But  it  is  not  indictable  as  a  nui- 
sance.    R.  V.  Webb,  1  Den.  C.  C.  S38  ;   2  Cox,  C.  C.  376. 

(7)  State  V.  Roper,  1  Dev.  &  Bat.  208. 

(iaston,  J.,  after  statinjT  the  case,  proceeded  :  "  We  consider  it  a  clear  propo- 
sition, tiiat  every  act  which  ojjcidy  outrages  decency,  and  teixls  to  the  corruption 
of  th(!  ])ul)Iic  morals,  is  a  mislemeanor  at  (common  law.  A  public  exposure  of 
the  nak<!d  p(>rson  is  among  tlie  most  olfensive  of  those  outrages  on  decency  and 
jiublic  nu)rality.  It  is  not  necessary  to  tlie  constitiilion  of  tiie  criminal  act,  that 
the  disgusting  exhibition  should  iiav(^  been  actually  seen  by  the  public  ;  it  is 
enougli  it  the  circumstances  under  wliicii  it  was  obtriiiled,  were  such  as  to  render 
it  [irobalilc  tliat  it  would  lie  publicly  seen  ;  thereby  I'mlaiigi-ring  a  shock  to 
modest  feeling,  manifesting  a  contempt  for  i\n'  laws  of  deeency.  In  tlu^  desci'ip- 
tion  f)f  every  indictable  ofleuee,  it  is  always  advisable  that  tlie  charge  should  be 
niad<!  to  conform  to  approvt-d  preeedents.  A  depiirture  from  tlicm  is  viewed 
with  suspicion.      Yet  where  there  are  no  jirecise  technical  expressions  and  terms 
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morals  of  the  citizens  of  the  said  county,  on  a  certain  public 
liio;hvvay  in  said  county,  did  indecently  and  scandalously  expose 
to  public  view  the  private  parts  of  him  the  said  R.,  to  the  evil 
and  pernicious  example,  etc.,  and  against,  etc.  {Conclude  as  in 
book  1,  chapter  3.) 

LEWDNESS  AND  DRUNKENNESS. 

(774)  Leicdness  and  lascivious  cohabitation  in  Massachusetts.     First 
count,  lascivious  behavior  by  lying  in  bed  openly  with  a  woman. 

That  A.  B.,  of,  etc.,  on,  etc.,  and  from  that  day  to  the  day 

of  being  then  and  there  a  married  man  (and  having  a  law- 

ful wife  alive),  did  commit  open,  gross,  and  lascivious  behavior, 
and  did  then  and  there  lewdly  and  lasciviously  lie  on  a  bed  with 
one  C.  F.  (a  single  woman),  she  the  said  C.  F.  then  and  there  not 
being  the  wife  of  the  said  A.  B.,  against,  etc.  {Conclude  as  in 
book  1,  cha2}ter  3.) 

(775)  Second  count.     Lascivious  behavior,  by  putting  the  arms 
openly  about  a  woman,  etc. 

That  said  A.  B.,  at,  etc.,  on  the  day  and  year  aforesaid,  being 
then  and  there  a  married  man,  and  having  a  lawful  wife  alive, 

of  art  required,  so  appropriated  by  the  law  to  tlie  description  of  an  offence  as 
not  to  admit  a  substitute  for  them,  it  is  sufficient  that  the  indictment  charges  in 
intelligible  language,  with  distinctness  and  certainty,  all  the  substantial  circum- 
stances which  constitute  the  ofience.  In  2  Chit.  C.  L.  41,  we  have  a  precedent 
of  the  indictment  which  was  used  in  the  case  of  The  King  v.  Cnmden.  It  con- 
sists of  two  counts.  The  first  charges  that  he  exposed  himself  naked  and  in  an 
indecent  posture,  near  to  and  in  front  of  divers  houses,  and  also  near  to  a  certain 
public  highway,  and  also  in  the  presence  of  divers  of  the  king's  subjects;  the 
second  charges  that  he  exposed  himself  naked  to  divers  of  his  majesty's  subjects. 
In  2  Campbell's  Rep.  p.  89,  we  have  a  report  of  the  case.  The  defendant  was 
convicted  on  evidence  that  he  bathed  in  the  sea,  dressing  and  undressing  on  the 
beach,  opposite  to  the  East  Cliff  at  Brighton,  on  which  clifl'  there  was  a  row  of 
inhabited  liouses,  from  the  windows  of  which  he  might  be  distinctly  seen,  as  he 
was  undressed  and  swam  in  the  sea.  The  allegation,  that  this  indecent  exhi- 
bition Avas  made  in  the  presence  of  divers  persons,  was  satisfied  by  proof  that  it 
took  i)lace  in  their  vicinity,  and  so  that  it  might  have  been  seen.  The  allega- 
tion means  no  more,  and  any  other  allegation  which  distinctly  and  especially 
avers  as  nuich,  will  as  eH'ectually  answer  to  describe  the  offence.  The  aver- 
ments in  this  indictment,  that  on  a  certain  public  highway  the  defendant  did 
indecently  and  scandalously  expose  to  public  view,  can  mean  nothing  less  than 
that  the  indecent  exposition  was  so  made  that  it  might  have  been  seen  by 
nvmhtrs.  The  necessary  constituents  of  the  crime  are  therefore  stated,  and 
there  was  no  eiTor  in  overruling  the  motion  in  arrest."  To  the  same  effect  is 
Fowler  v.  State,  5  Day,  81  ;  State  v.  Grisham,  2  Yerg.  589.  See  7  76  and  note 
to  same  :  see  also  next  note. 
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was  guilty  of  open,  gross  lewdness,  and  lascivious  behavior  (by 
openly,  lewdly,  grossly,  and  lasciviously  putting  his  arms  about 
the  said  C.  F.),  (she  the  said  C.  F.  then  and  there  being  a  single 
woman,  and  not  being  the  wife  of  the  said  A.  B,), against,  etc.(/i) 
{Conclude  as  in  book  1,  chapter^  3.) 

(776)  Lascivious  cohabitation  at  common  Iaw.{i) 

That  A.  B.,  yeoman,  and  C.  D.,  spinster,  being  scandalous  and 
evil  disposed  persons,  on,  etc.,  at,  etc.,  devising  and  intending  the 

Qi)  These  counts  were  framed  under  the  statute  of  1784,  eh.  40,  and  were 
brought  before  the  supreme  court  in  Com.  v.  Catlin,  1  Mass.  9.  Notliino;  but 
secret  lewdness  was  proved  on  trial  (the  principal  witness  liaving  peeped  through 
the  window),  and  as  the  jury  were  directed  to  acquit,  the  indictment  was  not 
tested.  The  averments  in  brackets  are  not  in  the  original,  though  it  would  be 
safer  to  insert  them.  The  offence  charged  in  the  first  count,  if  indicted  as  a 
nuisance,  and  publicity  and  scandal  be  alleged,  is  in(lictal)lc  at  common  law. 
AVh.  Cr.  L.  8th  ed.  §'l446;  infra,  776.  Under  the  Massachusetts  statute  a 
single  act  of  cohabitation  does  not  constitute  the  offence  ;  there  must  be  a  con- 
tinuance of  cohabitation,  of  a  public  nature,  tending  to  corrupt  public  morals. 
Com.  V.  Calef,  10  ]\Iass.  1.5.3.  The  part  in  brackets  in  the  second  count  may,  it 
seems,  be  omitted.     Tr.  &  H.  Prec.  352. 

[i)  State  V.  (Jrisham,  2  Yerg.  589.  "  It  is  insisted  for  the  plaintiff  in  error," 
said  the  court,  "  that  to  support  the  criminal  allegations  in  the  presentment,  which, 
it  is  argued,  amount  to  open  and  notorious  lewdness,  the  acts  stated  must  be 
shown  to  have  been  committed  in  public,  such  as  in  the  streets  of  a  town,  or  else- 
where exposed  to  the  view  of  divers  persons.  And  the  case  of  Com.  v.  Catlin 
(1  Mass.  Rep.  8)  was  cited.  That  was  an  indictment  brought  on  a  statute  of  the 
state  of  JNIassachusetts,  the  provisions  of  which  are  not  stated  in  tiie  report,  and 
the  statute  itself  has  not  been  seen.  The  report  of  the  case  in  the  book  is,  that 
on  an  iiulictmeiit  under  the  statute  for  open  and  gross  lewdness  and  lascivious  be- 
havior, evidence  of  lewdness,  or  such  beliavior  in  secret,  will  not  sup])ort  the  in- 
dictment. The  case,  therefore,  wholly  dependent  u])on  tlie  j)articular  provisions 
of  a  statute,  can  have  but  little,  if  any,  a])plication  to  the  present  case,  which  is  a 
presentnu-nt  at  the  common  law.  It  will  not,  therefore,  be  remarked  upon  or 
further  iiotici-d. 

"  The  common  law  is  the  guardian  of  the  morals  of  the  people,  and  their  pro- 
tection against  ollences  notoriously  against  public  decency  and  good  manners  ;  and 
Black^tom;  says,  that  open  and  notorious  lewdness,  cither  by  freipuuitlng  houses 
of  ill-fame,  which  is  an  indictable  otfence,  or  by  some  grossly  scaiuialous  and  pub- 
lic indecenc}',  is  cognizable  by  tlie  temj)oral  courts.  At  one  time  in  England, 
the  superintending  care  and  concern  of  the  law  for  the  advancement  of  public 
morality,  was  carried  to  so  great  an  extent,  that  incest  and  aihiltery  were  nuide 
capital  olfences,  and  the  repeated  acts  of  keeping  a  brothel,  or  committing  fornica- 
tion, were  (uj)on  a  second  conviction)  nuule  i'elony  without  the  benefit  of  the 
clergy.  This  statute  was  maile  during  the  commonwealth,  wluui  tiu^  ruling 
powers,  says  Hlackstxine,  found  it  to  their  interest  to  put  on  tlu^  seml)lance  of  very 
extraonliiiary  strictness  and  purity  of  morals  ;  but  if  was  not  thougiif  proper  at 
the  restoration  to  revive  this  statute;  and  renew  it,  being  of  such  unfashionable 
rigor;  since  which  time  tliese  oirences  have  been  left  to  the  fi-i'ble  coercion  of  the 
spiritual,  and  tlie  teinjioral  courts  take  no  cognizance  of  the  crime  of  adultery, 
otiicrwisc  flian  as  a  privates  injury.      Sec  A  Bla.  Com.  G4,  (i5. 

"This  is  tiie  substance  of  .Judge    Hlackstone's  review  of  the  law  of  Kugland 
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morals  of  the  citizens  of  the  said  state  to  debauch  and  corrupt, 
on,  etc.,  and  on  divers  otlier  dajs  and  nights  between  that  day 

upon  the.  pfToncos  of  adultery  and  fornication,  and  the  other  oflTences  noticed  ; 
upon  which  it  a])i)cars  that  even  in  JMi^^Iand  at  tliis  (Uiy,  the  case  made  by  this 
record  is  the  proper  subject  of  an  indictment,  tliat  is,  a  grossly  scandalous  and 
public  indecency,  tor  which  the  punishment  is  by  fine  and  imprisonnu'nt.  Wlien 
Judiic  Hlackstone  says,  that  tlie  crime  of  adultery  is  not  taken  into  cognizance 
by  tlie  temporal  courts,  this  is  to  be  understood  of  secret  and  private  achdtery ; 
for  if  open  and  notorious,  it  comes  within  his  description  of  a  grossly  scandalous 
and  public  indecency. 

"  But  let  it  be  understood  that  though  the  temporal  courts  in  England  have  no 
cognizance  of  the  crime  of  adultery  or  fornication,  wlien  secret  and  j)rivate  and 
confined  to  single  instances,  yet  they  are  not  thereby  legalized  or  rendei'cd  dis- 
punishable as  not  being  otl'ences;  they  continue  ofl'ences  tliere  still,  but  theii-  cog- 
nizance is  ti-ansferred  and  assigned  to  the  spiritual  court,  who  punish  according  to 
the  rule  of  tlie  canon  law.  It  cannot  follow  as  a  consequence,  tliat  an  offence 
which  is  common  to  both  the  law  of  England  and  this  state,  and  is  animadverted 
upon  by  the  law  of  England,  and  punished  by  tlie  spiritual  court  there,  shall 
escape  like  animadversion  of  the  law  and  punishment  here,  because  we  have  not 
a  spiritual  court ;  but  it  rather  follows  from  analogy  that  our  county  courts  of  pleas 
and  quarter  sessions  liave  the  jurisdiction  in  these  mattei"s,  as  we  find  that  matters, 
the  proper  tribunal  of  which  was  the  spiritual  court  in  England,  are  in  this  state, 
when  not  repugnant  to  our  constitution  and  form  of  government,  assigned  to  the 
county  courts,  as  the  probate  of  wills  and  testaments,  the  granting  of  letters  of 
administration,  etc. 

"  But  in  addition  to  analogy,  we  have  the  express  authority  of  the  common 
law,  as  declared  by  the  judges  in  the  courts  of  justice,  who,  as  Blaekstone  observes, 
are  the  living  oracles  and  depositaries  of  the  law  (see  f  Bl.  Com.  68,  69)  ;  tliat 
all  oflences  against  good  morals  are  cognizable  and  punishable  in  the  temporal 
courts,  that  are  not  pai'ticularly  assigned  to  the  spiritual  (;ourt.  Thus,  in  the  case 
of  The  King  (;.  Sir  Francis  Blake  l)elaval  (Burr.  Rep.  1434),  Lord  Mansfield 
says :  '  It  is  true  that  many  offences  of  the  incontinent  kind  fall  properly  under 
tiie  jurisdiction  of  the  ecclesiastical  court,  and  are  appropriated  to  it  ;  but  if  you 
except  those  approjiriated  cases,  this  court  is  the  custos  moruin  (the  guardian  of 
the  morals  of  the  people),  and  has  the  superintendency  of  offences  contra  bonos 
mores'  (against  good  manners)  ;  and  upon  tliis  ground  he  adds,  '  botli  Sir  Charles 
Sedley  and  Curl,  who  had  been  guilty  of  oflences  against  good  manners,  were 
prosecuted  here.'  Thus  we  find  that  tlie  common  law  (independent  of  any 
statutes)  is  tiie  guardian  of  the  morals  of  the  people,  takes  cognizance  of  otl'ences 
against  good  manners,  and  this  cognizance  belongs  to  the  temporal  courts  in  Eng- 
land, in  all  those  cases  where  there  is  not  an  appropriation  of  them  to  the  spirit- 
ual court. 

"  Tlie  result  of  this  view  of  the  law  is,  that  acts  or  conduct  notoriously  against 
public  decency  and  good  manners  constitute  an  offence  at  common  law,  cogniz- 
able by  the  temporal  courts,  even  in  England,  as  in  the  case  above  cited,  of  The 
King  V.  Delaval,  winch  was  for  notoriously  living  with  a  kept  mistress  ;  and  in 
the  cases  of  Sir  Charles  Sedley  and  Curl,  above  mentioned,  who  had  been  guilty 
of  offences  against  good  manners.  Now,  what  is  the  gist  of  the  above  prosecu- 
tions ?  It  is  this,  that  the  act  or  acts,  or  particular  conduct  charged,  lie  notorious 
and  against  good  manners,  not  that  they  should  have  been  committed  in  the  pub- 
lie  streets,  or  elsewhere  exposed  to  the  view  of  divers  spectators.  Such  an  ex- 
hibition as  this  is  not  necessary  to  satisfy  the  term  notorious,  and  portray  its  cha- 
racter and  import.  The  recjuisition  of  the  term  notorious,  or  notoriously,  in  the 
constitution  of  an  offence  of  the  nature  spoken  of,  is  sufheiently  answered  if  the 
act  is  done  in  such  a  manner,  or  under  such  circumstances,  as  necessarily  to  be- 
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and  the  day  of  taking  this  inquisition,  and  for  all  the  time  afore- 
said, in  the  county  aforesaid,  in  the  presence  and  view  of  divers 
good  citizens,  and  in  the  face  of  the  country,  unlawfully,  wilfully, 
wickedly,  and  scandalously  did  then  and  there  live,  cohabit,  and 
use  together  as  man  and  wife,  in  lewd  acts  of  fornication  and 
adultery,  openly,  notoriously,  and  publicly,  they  not  being  mar- 
ried, to  the  great  scandal  (and  common  nuisance)  of  the  said 
good  and  worthy  citizens  of  the  said  state,  to  the  manifest  cor- 
ruption of  their  and  the  public  morals,  in  contempt  of  the  said 
state  and  the  laws  of  the  land,  to  the  evil  example,  etc.,  and 
against,  etc.     {Conclude  as  in  book  1,  chcqjter  8.) 

(777)  Ijewdness^  etc.^  by  a  man  and  woman  unlaiofully  cohabiting 
and  living  together.{j) 

That  on,  etc.,  and  upon  divers  other  days  between  that  day 
and  the  day  of  the  tiling  of  tlie  indictment,  E.  C,  of  the  county 
of  Sevier,  laborer,  and  B.  B.,  of  the  same  county,  spinster,  being 
persons  of  evil  disposition,  and  designing  to  corrupt  the  mornls 
of  the  people  of  the  said  state,  unlawfully  (notoriously  openly 
and  publicly)  did  live,  dwell,  and  cohabit  together  in  lewdness 
and  adultery,  in  the  county  of  Sevier,  they  being  unmarried  to 
and  with  each  other,  etc. 

(778)  Notorious  d?^nJcenness.{k) 

That  R.  T.,  on,  etc.,  at,  etc.,  and  on  divers  other  days  before 
that  time,  was  openly  and  notoriously  drunk  (on  the  highways 

come  public,  or  generally  known  in  the  neighborhood  ;  as  in  the  case  before  Lord 
Hardwickc,  where  it  a])pcart'd  in  a  cause  in  tlic  court  of  chancery  that  a  man  had 
formally  assigned  liis  wite  over  to  anotlier  man,  Lord  Ilardwicke  diiH'cted  a  pro- 
secution for  that  transaction,  as  being  notoriously  against  tlie  public  decency  and 
good  morals. 

"Thirdly,  it  is  objcctetl  that  there  is  error  in  the  charge  of  the  court.  As  to 
this,  it  need  oidy  be  observed,  that  if  tliere  is  any  error  in  the  charge,  it  is  in 
favor  of  the  plaintiffs  in  error,  in  recjuiring  circumstances  not  necessary  to  be 
shown  in  the  proof  in  the  j)resi'nt  case,  fur  the  ])urpose  of  supporting  tlu'  jjrose- 
cution,  as  presenting  themselves  at  public  worsliip,"  etc.  On  this  point  see  Wh. 
Cr.  L.  8th  ed.  §  1446. 

(j)   State  «.  "Cagle,  2  Humph.  414. 

In  this  case  the  judgment  was  arrested  by  the  circuit  court,  upon  the  ground 
that  the  living,  dwelling,  and  cohaliiting  together  in  lewdness  and  adultery, 
being  unmarried,  is  not  charged  in  the  indictment  to  have  been  notorious. 
The  allegation  of  notoriety,  however,  if  m-cessary,  is  sutlicicntiy  made  by  the 
terms  "  openly  and  publicly."      Wh.  Cr.  L.  Htli  <'d.  §  144(i. 

(h)  Tipton  ('.  State,  2  Yerg.  542.     See  Wh.  ("r.  L.  Hth  eil.  §  1  147. 

"  As  to  the  .second  reason  is  arrest  of  judgment,  that  tiu'  indictment  docs  not 
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of  said  county,  and  in  public  view  of  all  citizens  of  said  state 
tljen  and  there  passing;  and  repassing)/^)  to  the  disturbance  of 
the  public  peace,  to  the  great  injury  of  the  public  morals  of 
the  good  citizens  of  the  state,  to  the  evil  example,  etc.,  to  the 
common  nuisance,  etc.,(^/i)  and  against,  etc.  {Conclude  as  in 
book  1,  chapter  3.) 

(779)  Against  a  common  scold.{n) 

That  M.  S.,  late  of,  etc.,  on,  etc.,  and  at  divers  other  days  and 
times  as  well  before  as  since,  at,  etc.,  was  and  is  a  common  scold 
and  disturber  of  the  peace  of  the  neighborhood,  and  of  all  faith- 
ful citizens  of  this  commonwealth,  to  the  common  nuisance, 
etc.,  to  the  evil  example,  etc.,  and  against,  etc.  {Conclude  as  in 
book  1,  chapter  3.) 

(779a)  Against  night-walker.{o) 

That  A.  B.,  etc.,  at,  etc.,  on,  etc.,  "  was  a  common  night- 
charge  the  defendant  as  a  common  drunkard,  and  a  nuisance  to  society,  it  can- 
not prevail.  The  assignment  of  this  eri-or  is  in  effect  substantially  the  same 
■with  the  charge  in  the  indictment,  for  the  indictment  does  not  charge  a  single 
act  of  drunkenness  alone,  but  repeated  acts  of  the  like  kind.  It  charges  'that 
the  said  Reuben  Tipton,  on  the  second  day  of  August,  1830,  and  on  divers 
other  days  before  that  time,  was  openly  and  notoriously  drunk.'  This  shows 
that  the  offence  was  a  common  thing  with  the  defendant.  But  it  is  argued,  that 
a  man  may  be  drunk  as  often  as  he  pleases  in  his  own  house,  which  is  only  a 
private  injury  to  himself,  and  in  which  the  public  is  not  concerned.  Suppose 
this  reasoning  were  admissible,  the  indictment  negatives  its  application  in  the 
present  case,  for  the  charge  is,  that  the  defendant  was  drunk,  openly  and  noto- 
riously, to  the  disturbance  of  the  public  peace,  and  to  the  great  injury  of  the 
public  morals  of  the  good  citizens  of  the  state.  Can  it  be  said  that  this  con- 
duct is  not  an  injury  to  the  public,  and  an  evil  example  ?  The  contrary  but 
too  often  appears,  and  that,  too,  either  accompanied  with  or  followed  by  fatal 
conse(]Ucnces. 

"The  pernicious  influence  of  an  evil  example  is  plain  to  every  reflecting 
mind,  and  the  powerful  influence  of  this  vice  upon  society,  not  only  in  its  eflects 
on  the  relations  of  private  life,  but  also  as  being  the  origin,  the  fomenter,  and 
the  promoter  of  the  greater  portion  of  the  public  crime  of  the  country,  proves 
it  to  be,  what  it  is,  an  in<lictable  oflence.  The  judgment  of  the  circuit  court 
was  correct  and  must  be  aflirmed."     Tipton  r.  State,  ut  sup. 

See  supra,  705,  note. 

(/)  Some  such  allegation  as  this  is  advisable  at  common  law.  State  v. 
Walker,  3  Murphy,  229. 

(???)  This  is  not  necessary  in  Massachusetts.     Com.  v.  Boon,  2  Gray,  174. 

(?))  This  form  is  suflicientlv  explicit.  James  v.  Com.,  12  S.  &  R.  220  ;  Com.  v. 
Pray,  13  Pick.  359  ;  Com.  v.  Mohn,  52  Pcnn.  St.  R.  243  ;  6  Mod.  311  ;  9  Cow 
587.     See  Wh.  Cr.  L.  8th  ed.  §  1442. 

[())  Sustained  as  good  at  conmion  law  and  under  New  Hampshire  statute. 
State  V.  Dowers,  45  N.  H.  543.     See  "\Vh.  Cr.  L.  8th  ed.  §  1444a. 

351 


(780a)  OFFENCES    AGAINST    SOCIETY. 

walker,  and  from  the  said  tenth  day  of  July  to  the  filing  of  this 
complaint,  during  divers  nights  within  the  time  aforesaid,  did 
walk  and  ramble  in  the  streets  and  common  highways,  in  the 
said  city  of  Portsmouth,  at  unseasonable  hours  of  said  nights, 
without  having  any  lawful  business,  and  without  any  necessity 
therefor,  against  good  morals  and  good  manners,"  to  tiie  com- 
mon nuisance,  etc. 

(780)  Barratry. (p) 

That  A.  B.,  late  of,  etc.,  on,  etc.,  and  on  divers  other  days  and 
times,  at,  etc.,  was  and  yet  is  a  common  barrator  ;  and  that  he 
the  said  A.  B.,  on  the  said,  etc.,  and  on  divers  other  days  and 
times,  in  the  county  aforesaid,  divers  quarrels,  strifes,  and  con- 
troversies among  the  honest  and  quiet  good  people  of  the  state 
did  unlawfully  move,  procure,  stir  up,  and  excite,  to  the  common 
nuisance,  etc., and  against,  etc.     {Conclude  as  in  book  l^clurpter  3.) 

TRAMPS. 

(780a)  Tramps  under  Pennsylvania  statute. 

That  A.  B.,  etc.,  on  the  day  of  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  and  on  divers  other 

days  and  times  before  the  day  and  year  aforesaid,  at  the  county 
aforesaid,  and  within  the  jurisdiction  of  this  court,  unlawfully 
did  go  about  from  i)lace  to  place  begging,  and  asking  and  subsist- 
ing upon  charity,  for  the  purpose  of  acquiring  money  and  a  living ; 
the  said  A.B.  then  and  there  not  being  a  female,  and  then  and 
there  not  being  a  minor  under  the  age  of  sixteen  years,  and  then 
and  there  not  being  blind,  and  then  and  there  not  being  deaf,  and 
then  and  there  not  being  dumb,  and  then  and  there  not  being 
a  maimed  and  crippled  person  unable  to  perform  manual  labor, 
and  having  then  no  fixed  place  of  residence,  and  no  lawful  oc- 

(;/)  Hawk.  1).  2,  c.  25,  s.  r>9. 

Jiarriitiy  is  tlie  li<iliilutil  nioviii}!;  and  cxcnting  or  inaiiitainiiifi;  suits  aii'l  (juar- 
rels,  citlicr  at  law  or  otluTwist-  (Co.  J^it.  .'iGH),  and  consists  not  in  any  sinjilc  act, 
however  (iaf^rant,  but  in  a  siiccession  ol"  acts,  constitulinjj:  ii  course  of  behavior. 
Hawk.  b.  2,  c.  25,  s.  59.  Jt  is  not,  therefore,  necessary  to  specify  2»  tin'  im/ict- 
7iif;rit  tli(!  |)articuhir  acts  on  which  tlic  jtroseeutor  relies  ;  but  the  court  will  coni- 
jiel  him  before  the  trial,  to  inform  tiie  defendant  in  a  written  notice  of  tliosc 
j)arti<ulars,  and  will  exclude  him  from  ollerinj;  evidenc*!  of  any  errors.  I'cr 
Ashurst,  .J.,  in  Anson  v.  Stuart,  1  T.  K.  754;  and  see  Dickinson's  Q.  S.  217, 
218. 
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cupation  in  the  city  and  county  of  Philadelpliia  aforesaid,  the 
said  city  and  county  of  Philadelphia  tlien  and  there  being  the 
city  and  county  in  which  the  said  A.  B.  then  and  there  was 
arrested  ;  and  then  and  there  unlawfully  was  a  tramp,  contrary, 
etc.(5')     {Conclude  as  in  hook  1,  chapter  3.) 

NON-REPAIRING  ROADS,  ETC. 

(781)  Against  inhabitants  of  a  township^  for  not  repairing  a 
highway  situate  within  the  township  {r) 

That  on,  etc.,  there  was  and  still  is  a  certain  common   and 
public  highway,  leading  from,  etc.,  to,  etc.,  used  for  all  the  good 

(7)  For  the  above  I  am  indebted  (1881)  to  Mr.  Ker,  formerly  district  attorney 
in  Philadelphia. 

(>•)  Dickinson's  Q.  S.  Gth  ed.  409.      See  Wh.  Cr.  L.  8th  ed.  §  1485. 
In  connection  with  this  class  ot"  indictments  will  be  considered, — 

(1)  The  obligation  to  repair  highways  and  bridges. 

(2)  Nuisances  arising  iVom  a  neglect  of  this  obligation. 

(3)  Requisites  of  indictment  for  the  offence. 

(1)  Obligation  to  repair  hit/h/vai/s  and  bridges. 

At  common  law  the  obligation  to  repair  all  highways  lies  on  the  parishes 
through  which  they  pass ;  each  being  liable  to  repair  such  portions  or  bounds  as 
are  situate  in  its  respective  limits  (1  Hawk.  b.  1,  c.  76,  s.  5);  and  at  common 
law  a  like  obligation  is  imposed  on  counties  to  repair  all  public  bridges  within 
their  boundaries  (see  p.  400,  Dickinson's  Q.  S.)  ;  which  obligation,  since  the  stat- 
ute of  bridges,  extends  not  merely  to  the  bridge  itself,  but  to  tlie  roads  at  each 
end.  R.  v.  Yorkshire  (West  Riding  Inhab.),  7  East,  588  ;  affirmed  on  error  in 
Dom.  Proc.  5  Taunt.  284,  S.  C.  Nor  does  the  rule  differ  in  the  case  of  a  body 
corporate  (or  private  person),  liable  by  prescription  to  repair  a  bridge  ;  and  tliis, 
though  the  repairs  done  by  the  parties  liable  have  been  confined  to  the  fabric  of 
tiie  bridge,  and  those  to  the  a])proaches  have  been  done  by  turnpike  commis- 
sioners (R.  V.  Lincoln  (Mayor  and  City  of),  8  A.  &  E.  65  ;  3  N.  &  P.  273,  S.  C); 
for  as  early  as  the  reign  of  Edward  III.  the  approaches  to  a  briilge,  the  fabric 
of  which,  but  not  the  Jinis  cjiisdcm  jmntis,  an  ecclesiastical  corporation  sole  was 
bound  by  prescription  to  rej)air,  were  yet  held  by  the  judges  to  be  excrescences 
of  the  bridge  itself,  and  as  such,  prima  facie  repairable  by  the  same  party  as  the 
bridge  itself  (Abbot  of  Combe's  case,  43  Ass.  275,  B.  pi.  37)  ;  the  extent  of 
which  last  liability  is  fixed  by  22  Hen.  VIII.  c.  5,  s.  9,  at  three  hundred  feet 
"from  any  of  the  ends  of  it." 

(2)  Nirisa)ices  bij  omitting  to  repair  j)uhlic  highways  and  bridges. 

The  consideration  of  prosecutions  lor  the  non-repair  of  iiighways  and  bridges, 
diflers  essentially  from  that  of  other  parts  of  the  criminal  law ;  for  though  in 
form  they  are  criminal  j)roceedings,  in  practice  they  are  usually  resorted  to  as 
modes  of  trying  disputed  (juestions  of  a  liability  to  repair,  for  no  action  lies  by 
an  individual  against  the  inhal)itants  of  a  county  for  an  injury  sustaine<l  in  con- 
seipience  of  a  public  bridge  being  out  of  repair.  Russell  and  others  *'.  Tiie  Men 
Dwelling  in  the  County  of  Devon,  2  T.  R  66  7,  and  cases  collected  ;  Rose  v. 
Groves,  R.  L.  J.  (C.  P.)  252.  Not  only  on  the  account,  but  in  couse([uence  of 
the  fact  that  the  proceedings  are  different  in  each  state,  depending  almost  en- 
tirely on  local  legislation,  no  attempt  is  made  to  lay  down  the  law  on  the  subject 
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citizens  of  the  said  state,  with  their  horses,  coaches,  carts,  and 
carriages  to  go,  return,  pass,  ride,  and  labor,  at  their  free  will  and 

as  regulated  by  statute.  See  authorities  grouped  in  AVh.  Cr.  L.  8th  ed.  §§  1485 
et  seq. 

(3)  Requisites  of  indictment  against  paj-ishes  or  counties  for  not  repairing 
highicays  or  bridges. 

Indiotments  against  a  parish  for  the  common  nuisance  of  not  repairing  high- 
ways, and  indictments  and  presentments  against  a  county  for  not  repairing 
bridges,  must  allege  affirmatively  that  the  Avay  or  bridge  is  public  ;  and  that  it 
lies  within  the  parish  or  county  which  is  alleged  to  be  bound  to  repair.  Hal- 
sey's  case.  Latch.  183,  cited  1  H.  Bla.  3.56.  "To"  Kensington  held  to  exclude 
Kensington.  lb.  "From  and  to"  do  not  necessarily  exclude  the  place  named 
(R.  V.  Knight,  7  B.  &  C.  413) ;  though  so  held  in  R.  v.  Gamlingay,  3  T.  R.  513  : 
1  Leach  C.  C.  528,  S.  C.  ;  and  again  since  R.  v.  Knight,  in  R.  v.  Bottield,  1 
C.  &  M.  151  (R.  V.  Knight  not  cited).  See  R.  v.  Camtield,  6  Esp.  136  ;  R.  v. 
Steventon,  C.  &  K.  55.  "  From  and  through"  places  named,  is  said  to  exclude 
the  ttrtnini.  R.  v.  Upton,  6  C.  &  P.  133,  per  Tindal,  C.  J.  As  to  "towards," 
see  3  A.  &  E.  181,  Lempriere  v.  Humphrey;  and  1  East,  377  ;  Wright  v.  Rat- 
tray (cited  in  7  B.  &  C.  266  ;  De  Beauvoir  r.  Welch)  ;  Rouse  i-.  Bardin,  1  H. 
Bla.  351.  "Abutting  on,"  see  3  A.  &  E.  183.  "Towards  and  unto  B,"  are 
satisfied  by  a  line  of  way  to  B.  which  turns  backwards  in  the  middle,  and  then 
returns  to  B    by  a  way  recently  dedicated.      R.  v.  Devonshire   (^larchioness),  4 

A.  &  E.  232.  "  From  and  through  the  town  of  U.  towards  the  parish  of  G.," 
excludes  (Hammond  v.  Brewer,  1  Burr.  376)  the  terminus  U.,  so  as  not  to  per- 
mit a  prosecutor  to  show  a  road  in  U.  to  be  out  of  repair  (R.  v.  Upton-on-Sev- 
ern,  6  C.  &  P.  134,  per  Tindal,  C.  J.)  ;  for  though  a  township  is  not  necessarily 
conterminous  with  a  parish,  it  may  be  bound  by  custom  to  repair  a  highway 
within  it.  "  From  the  town  of  C.  to  a  place  called  H.  hill,  and  that  defendant 
illegally  erected  gates  between  the  said  town  of  C.  and  H.  iiill,"  Patteson  J., 
held  the  town  excluded.  R.  v.  Fisher  et  al.,  8  C.  ^  P.  612  ;  2  Sauud.  158,  «, 
n.  69  ;   Dickinson's  Q.  S.  401. 

The  inrlictment  must  also  charge  the  bridge  to  be  out  of  repair,  and  should 
conclude  by  alleging  that  the  inhabitants  of  tlie  coutity  or  parish,  or  that  a  cor- 
poration aggregate,  or  a  railway  or  canal,  etc.,  company,  are  bound  to  rej)air  it. 
K.  V.  Birmingliam  and   Gloucester  Railway  Company,  9  C.  &  P.    409;   Parke 

B.  ;  1  Gale  &  D.  457,  S.  C.  ;  2  Q.  B.  R.  47,  233.  If  the  bridge  or  way  was  a 
highway  for  all  purposes  (t.  e.  public),  at  the  time  of  the  luiisance  committed  in 
not  repairing,  etc.,  or  in  obstructing  it,  the  term  highiraij  is  suflicient,  the  words 
"common  and  public"  being  mere  repetition  (2  Saund.  158,  note  (4),  citing 
As])indall  v.  Brown,  3  T.  R,.  265)  ;  but  if  the  highway  is  stated  to  have  been  such 
from  time  immemorial,  which  is  unnecessary,  the  j>rosecution  would  tail,  should 
it  appear  that  sixty  years  ago  it  was  i)ut  an  end  to  by  tlie  inclosure  act,  though 
it  has  been  since  used  and  re])aired  by  the  district  indicted.  2  Saund.  158,  d\ 
Dyer,  fol.  33  ;  R.  r.  Jonr-s,  2  B.  cSc  Ad'.  611  ;  R.  v.  Hollingberry,  4  B.  cS;  C.  329  : 
R.  V.  Westmark  (Tithing),  2  M.  &  Rob.  305,  Maule,  ,1.  If  "there  be  a  limita- 
tion in  the  right  of  way,  as  if  it  i.s  only  usi'd  by  the  ])ublic  when  it  is  dangerous 
to  pass  through  an  adjacent  stream,  such  limitation  should  be  stated.  Allen  r. 
Ormond,  8  East,  4,  note  («)  ;  R.  *,'.  Nortiiamptonshire  (Inhab.),  2  M.  tS;  S.  262. 
An  allegation  of  a  "pack  and  prime"  way  is  not  suj)porteil  by  proof  of  a  "car- 
riage" way,  and  the  defendant  will  be  accjuitted.  K.  v.  St.  Leonard's,  6  C.  & 
P.  582,  Alderson,  J.  It  is  not  necessary  to  state  the  teriiiini  of  the  way,  but 
when  stated  they  nuist  be  proved,  an<l  a  variance  in  this  respect  will  be  fatal. 
Rouse  V  Bardin,  1  H.  Bla.  351  ;  6  C.  &  P.  582.  It  is  usual  to  state  the  extent 
of  the  way  which  is  out  of  repair;  but  it  may  be  doubted  whether  this  is  neces- 
sary ;   however,  though  the  court  does   not  at  present  estimate  the  fine  from  the 
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pleasure,  and  that  a  certain  part  of  the  said  hio^hway,  situate, 
lying,  and  being  in  the  township  of,  etc.,  containing  in  length, 
etc.,  and  in  breadth,  etc.,  on,  etc.,(5)  and  from  thence  continually 
afterwards  until  the  day  of  the  taking  of  this  inquisition,  at  the 
township  aforesaid,  in  the  county  aforesaid,  was  and  yet  is  very 
ruinous,  miry,  deep,  broken,  and  in  great  decay  for  want  of  due 
reparation  and  amendment  of  the  same,  so  that  the  citizens  of 
the  said  state  through  the  same  way  with  their  horses,  coaches, 
carts,  and  wagons  could  not  during  the  time  aforesaid,  nor  yet 
can  go,  return,  pass,  ride,  and  labor,  without  great  damage  of 
their  lives  and  loss  of  their  goods.  And  that  the  inhabitants  of 
the  said  township  of,  etc.,  in  the  county  aforesaid,  have  used  and 
been  accustomed  to  repair  and  to  amend,  and  of  right  ought 
to  have  repaired  and  amended,  and  still  of  right  ought  to  re- 
pair and  amend,  the  said  highway ,(^)  so  being  in  decay  as  afore- 
said, when  and  so  often  as  it  hath  been  and  shall  be  necessary  ; 
to  the  great  damage  and  common  nuisance,  etc.,  through  the 
same  way  going,  returning,  passing,  riding,  and  laboring,  and 
against,  etc.(^^)     {Conclude  as  in  book  1^  chapter  3.) 

description  of  the  length  and  breadth  of  the  nuisance,  its  insertion  cannot  preju- 
dice. 2  Saund.  158,  note  7.  Objection  to  the  too  general  description  of  a 
road  in  an  indictment  can  only  be  taken  by  plea  in  abatement  (R.  v.  Hammer- 
smith (Inhab.),  1  Stark.  S57),  e.  */.,  by  stating  that  the  road  described  in  the 
plea  was  equally  well  known  by  the  description  given  in  the  indictment.  When 
the  indictment  is  against  an  individual,  or  select  body,  on  a  peculiar  obligation 
against  common  riglit,  it  is  not  sufficient  to  state  a  liability  to  repair,  but  it  is 
necessary  to  show  how  that  liability  arises,  as  "by  reason  of  the  tenure  or  in- 
closure  of  certain  lands ;"  or,  in  the  case  of  an  extra-pai-ochial  hamlet  or  hun- 
dred not  otherwise  liable,  a  usage  "  from  time  immemorial."  2  Saund.  158, 
note  9;  R.  w.  Kingsmoor  (Inhab.),  2  B.  &  C.  190.  The  inhabitants  of  the  sev- 
eral townships  in  a  parish  may  be  conjointly  indicted  for  not  repairing  a  road 
in  it.  R.  t\  Auckland  (Inhab.  of  three  townships  named),  1  A.  &  E.  744  ;  S.  C, 
1  M.  &  Rob.  286  ;  see  2  B.  &  C.  IGG,  R  v.  Machynlesh;  Dickinson's  Q.  S.  6th 
ed.  402. 

(>s)  The  termini  must  be  proved  as  laid.  State  v.  Northumberland,  46  N.  H. 
156  ;  State  v.  Graham,  15  Rich.  (S.  C.)  310;  though  see,  contra^  State  t).  Harsh, 
6  Blackf.  346. 

{()  The  duty  must  be  averred.  State  v.  King,  13  Ired.  411  ;  State  v.  Com- 
missioner, Walker,  368. 

(m)  See  R.  v.  Heege  (Inhab.),  2  Q.  B.  128.  Custom  laid  to  repair  all  com- 
mon and  public  highways  situate  within  the  said  township  is  not  necessarily  bad, 
but  it  seems  better  to  add  in  such  a  case  "  that  would  otherwise  be  repairable 
by  the  parish  comprising  such  township"  (R.  v.  Hatfield,  4  B.  &  Al.  75  ;  R.  i'. 
Bridekirck,  11  East,  304;  see  1  B.  &  Al.  352,  35G)  ;  for  that  averment  does  not 
make  it  necessary  to  prove  that  there  are  or  have  been  ancient  highways  in  the 
said  township.  R.  v.  Barnoldswich  (Inhab.),  12  L.  J.  (M.  C.)  44;  42  B.  499, 
S.  C. 

Dickinson's  Q.  S.  6th  ed.  410. 
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(783)  OFFEycEs  against  society. 

(782)  Against  a  county  for  suffering  a  public  bridge  to  decay.{v) 

That  on,  etc.,  there  was  and  from  thence  hitherto  hath  been 
and  still  is,  a  certain  common  and  public  bridge,  commonly 
called  High-bridge,  otherwise  Haigh-bridge,  situate  and  being  in 
the  parish  of  B.,  in  the  county  of  X.,  in  the  common  highway 
leading  from  the  town  of  B.,  in  the  county  aforesaid,  towards 
and  unto  the  town  of  C,  in  the  same  county,  being  a  common 
highway  for  all  the  good  citizens  of  the  said  state,  on  foot  and 
with  their  horses,  coaches, carts,  andother  carriages,  to  go,  return, 
pass,  repass,  ride,  and  labor,  and  that  the  said  common  and  pub- 
lic bridge,  on  the  said,  etc., aforesaid,  and  continually, from  thence 
until  the  day  of  the  taking  of  this  inquisition,  at  the  parish  of 
B.  aforesaid,  in  the  county  aforesaid,  was  and  yet  is  ruinous, 
broken,  dangerous,  and  in  great  decay  for  want  of  needful  and 
necessary  upholding,  maintaining,  amending,  and  repairing  the 
same,  so  that  the  good  citizens  of  the  said  state  in,  upon,  and 
over  the  said  bridge,  on  foot  and  with  horses,  coaches,  carts,  and 
carriages  could  not,  and  cannot  pass  and  repass,  ride  and  labor, 
without  great  danger  of  their  lives  and  loss  of  their  goods,  as 
they  ought  and  were  accustomed  to  do,  and  still  of  riglit  ought 
to  do:  And  that  the  inhabitants  of  the  county  of  X.  aforesaid 
of  right  have  been,  and  still  of  right  are,  bound  to  repair  and 
amend  the  said  common  bridge,  when  and  so  often  as  it  shall  be 
necessary  ;  to  the  great  damage  and  common  nuisance  of  all 
the  said  citizens,  upon  and  over  the  said  bridge,  on  foot  and 
with  their  horses,  coaches,  carts, and  other  carriages,  about  their 
necessary  affairs  and  business  going,  returning,  passing,  riding, 
and  laboring;  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(783)  Against  the  inhabitants  of  a  parish  for  not  repairing  a 
common  highir.ay.{w) 

That  on,  etc.,(a:)  there  was  and  yet  is  a  certain  common  and 

(r)   Dickinson's  Q.  S.  Gth  od.  412. 

(»/•)  Dickinson's  Q.  S.  (jtli  e<l.  4o«. 

{x)  Alh'gation  of  t lie  jintiquity  of  tlic  road  is  now  commonly  omitted,  and  the 
lan{.'ua{rc  generally  runs  as  al)Ove,  or  that  "long  liel'ore,  and  at  tlie  time  of  the 
commencement  of  the  nuisance  hereinafter  nn  ntioned,  there  was,  ami  of  right 
ought  to  be,"  etc.  3  T.  R.  'JG.'j.  A  way  may  be  ilcscribed  as  a  common  high- 
way for  carts,  carriages,  etc.,  though  it  has  been  always  archecl  over,  if,  though 
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ancient.  hig;h\vay(?/)  leading  from,  etc.,  towards  and  unto,  etc., 
used  for  all  tiie  state's  citizens,  with  their  horses,  coaches,  carts, 
and  carriages  to  go,  return,  pass,  and  repass,  at  their  will  and 
pleasure;  and  that  a  certain  part  of  the  same  common  highway 
situate,  lying,  and  heing  in  the  parish,  etc.,  of  A,  B.,  in  the  same 
{county)^  containing  in  length,  etc.,  in  breadth,  etc.,  on,  etc.,(2) 
and  continually  afterwards  until  the  present  day,  was  and  yet  is 
very  ruinous,  deep,  broken,  and  in  great  decay,  for  want  of  due 
reparation  and  amendments,  so  that  the  citizens  of  the  state 
through  the  same  way,  with  their  horses,  coaches,  carts,  and 
carriages  could  not,  during  the  time  aforesaid,  nor  yet  can  go, 
return,  pass,  or  repass,  as  they  ought  and  were  wont  to  do:  And 
that  the  inhabitants  of  the  parish  of  A.  B.  aforesaid,  in,  etc., 
aforesaid,  the  said  common  highway  (so  in  decay)  ought  to  have 
repaired  and  amended,  and  still  of  right  ought  to  repair  and 
amend,  when  and  as  often  as  it  should,  shall,  or  may  be  neces- 
sary ;  to  the  great  damage  and  common  nuisancefrc)  of  all  the 
people  of  the  state  through  the  same  highw^ay,  going,  return- 
ing, or  passing,  and  against,  etc.  {Conclude  as  in  book  1,  chap- 
ter  3.) 

(784)  Against  a  corporation  of  a  toum^  for  suffering  a  watercourse 
V)hich  supplied  the  inhabitants  with  loater,  and  which  they 
were  bound  to  cleanse,  etc.,  to  be  filthy  and  unwholesome.{b) 

That  from  time  whereof  the  memory  of  man  is  not  to  the 
contrary,  there  was  and  still  is  a  certain  and  ancient  water- 
not  high  enough  to  let  every  highway  wagon  pass  under  it,  it  will  admit  com- 
mon carriages  to  pass.  R.  v.  l^yon  et  al.,  1  C.  &  P.  527;  R.  &  M.  N.  P.  C. 
150,  per  Littledale,  J.  ;   Dickinson's  Q    S.  6th  ed.  409. 

{u)  Meaning  a  higliway  for  a//  ?/m«HC?- of  things.  R.  v.  Hatfield,  Cas.  t.  Hard. 
315.  A  road  is  not  less  a  hif/hirdi/  because  part  of  it  is  turnpike  road.  Reg.  v. 
Steventon,  C.  &  K.  55  ;   Dickinson's  Q.  S.  6th  ed.  409. 

(2)  Some  day  about  the  commencement  of  the  nuisance  ;  but  as  to  date,  see 
■\Vh.  Cr.  L.  8th  ed.  §  1486;  Wh.  Cr.  PL  &  Pr.  §§  120-9;  supra,  pp.  13  et  seq. 
Only  state  the  termini,  wlien  tliey  can  be  readily  ascertained,  and  no  doubt  can 
be  raised  respecting  them.  Tlie  way  must  be  distinctly  averred  to  be  witiiin  the 
district  sought  to  be  charged  with  the  repair.  R.  i'.  Pendervyn  (Inhab.),  2  T. 
R.  513  ;  R.  V.  Bishop's  Nuckland  (Inhab.),  1  A.  &  E.  744  ;  Dickinson's  Q.  S. 
6th  ed.  409. 

(a)  Necessarij.  1  Hawk.  c.  32,  p.  692;  R.  v.  Hughes,  4  C.  &  P.  373  ;  Stra. 
686-688  ;  16  East,  194  ;  1  Burr.  333  ;  1  Mod.  107  ;  R.  v.  Davey,  5  Esp.  217  ; 
Dickinson's  Q.  S.  6th  ed.  409. 

(//)   Dickinson's  Q.  S.  6th  ed.  418. 
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course,(c-)  commonly  called  Trout  Beck,  leading  from  a  certain 
place  called  the  corporation  dam,  in  the  parish  of,  etc.,  in  the 
county  of  B.,  to  a  certain  place  called  the  Falls,  in  the  parish 
of,  etc.,  in  the  suburbs  of  the  town  of  B.  aforesaid,  in  the  county 
of  B.  aforesaid,  used  by  all  the  people  of  the  said  state,  for  the 
time  being  inhabiting  and  residing  in  and  about  the  said  par- 
ishes of  and  ,  to  supply  them  with  water  for  the  use 
and  benefit  of  themselves  and  their  families;  and  that  a  certain 
part  of  the  said  common  and  ancient  watercourse,  in  the  parish 
of  aforesaid,  in  the  suburbs  of  the  said  town  of  B.,  in  the 
county  of  B.  aforesaid,  containing  in  length  five  hundred  yards, 
and  in  breadth  ten  feet,  on,  etc.,  and  continually  afterwards  until 
the  day  of  the  taking  of  this  inquisition,  at,  etc.,  aforesaid,  was 
and  still  is  foul,  tilled,  and  choked  up  with  mud,  weeds,  rubbish, 
dirt,  and  other  filth,  whereby  the  course  and  passage  of  the 
water,  which  should  and  ought  and  before  that  time  was  used 
and  accustomed  to  run  and  flow  through  the  same  watercourse, 
■was  during  all  the  time  last  aforesaid,  and  still  is,  so  greatly 
stopped  and  obstructed,  that  the  people  of  the  said  state  inhab- 
iting and  residing  in  and  about  the  said  parish  of  during 
all  the  time  last  aforesaid,  were  and  still  are  not  only  deprived  of 
the  benefit  and  advantages  of  the  water,  which,  during  all  the 
time  last  aforesaid,  should  and  ought  to  have  run  and  flowed, 
and  still  of  right  ought  to  run  and  flow,  through  the  said  water- 
course, in  its  usual  and  accustomed  manner,  but  also  the  said 
mud  and  other  tilth,  during  all  the  time  last  aforesaid,  became 
and  were  and  still  are  very  offensive  and  nauseous,  and  the  said 
water  thereby  greatly  corrupted,  and  unwholesome  to  be  drunk 
by  man,  and  by  means  thereof  divers  noisome  and  unwdiolesome 
smells  did  from  them  arise  there,  so  that  the  air  tliereby  was 
and  still  is  greatly  corrupted  and  infected  :  And  that  the  mayor, 
balitis,  and  commonalty  of  the  said  town  of  B.,  in  the  said 
county  of  B.,  for  the  time  being,(t/)  the  said  common  and  an- 
cient watercourse,  so  as  aforesaid  being  foul,  choked,  and  tilled 

(c)  If  a  watercourse  be  stopped,  to  the  nuisance  of  the  county,  and  none  ap- 
pear Jxnnid  hy  pri'srriptinn  to  clear  it,  those  wlio  have  tlie  rifjlit  of  fishinp,  and 
the  nti^'lilioriiiff  towns  who  have  tin-  iiiinuiliate  use,  may  l)e  conipelled  to  remove 
the  olistnictioii.      Hawk.  h.  1,  c.  TTj ;    Dickinson's  Q.  S.  Gth  ed.  418. 

{d)  See  tlie  iiidictnx-nt  in  K.  ;;.  Kingston  Corporation,  6  M.  &  S.  305,  note; 
Dickinson's  C^.  S.  Gtli  ed.  tl'j. 
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up  as  aforesaid,  ought  to  empty,  cleanse,  and  scour,  and  until  the 
said  grievance  have,  from  the  time  whereof  the  memory  of  man 
is  not  to  the  contrary,  emptied,  cleansed,  and  scoured,  and  have 
used  and  been  accustomed  to  empty,  cleanse,  and  scour,  and 
still  of  right  ought  to  empty,  cleanse,  and  scour,  when  and  as 
often  as  the  same  should  or  shall  be  necessary ;  yet  the  said 
mayor,  balifts,  and  commonalty  have  not  emptied,  cleansed,  or 
scoured,  nor  caused  to  be  emptied,  cleansed,  or  scoured,  the  said 
common  and  ancient  watercourse,  so  being  foul,  lilled,  and 
choked  up  as  aforesaid,  as  they  ought  to  have  done,  and  still  of 
right  ought  to  do,  but  during  all  the  time  last  aforesaid  per- 
mitted and  suft'ered,  and  still  do  permit  and  suffer,  the  said  water- 
course to  be  foul,  filled,  and  choked  up  as  aforesaid,  for  want  of 
emptying,  cleansing,  and  scouring  the  same ;  to  the  great  dam- 
age and  common  nuisance  of  all  the  people  of  the  said  state, 
not  only  there  residing  and  inhabiting,  but  also  going,  returning, 
passing,  and  repassing  by  the  same,  and  against,  etc.  {Conclude 
as  in  book  1,  chapter  3.) 

(785)  Information  in  New  Hampshire  against  a  town  for  refusing  to 

repair^  etc. 

That  {describing  the  road,)  long  before  the  commencement  of 
the  nuisance  hereinafter  mentioned,  there  was,  ever  since  has 
been,  and  still  is,  a  common  highway  in  the  town  of  in 

said  county,  used  by  all  the  good  citizens  of  said  state  in  and 
through  the  same  to  pass'and  repass,  with  their  horses,  carriages, 
and  teams,  at  their  will  and  pleasure;  and  that  said  highway, 
80  situated  in  said  beginning  at  {giving  the  limits),{e) 

being  rods  in  width,  and  in  length,  was,  on,  etc.,  last 

past,  ever  since  has  been,  and  still  is  rocky,  rutty,  broken,  un- 
even, ruinous,  and  in  great  decay,  in  want  of  due  reparation 
thereof,  so  that  the  good  citizens  of  said  state,  for  and  during 
the  time  aforesaid,  could  not  and  still  cannot  pass  and  repass  in 
and  through  the  said  part  of  said  highway  so  in  decay  as  afore- 
said, as  they  used,  were  wont,  and  ought  to  do,  without  great 
danger  of  their  lives,  and  loss  of  their  goods ;  and  that  the  said 
town  of  during  all  the  time  aforesaid,  was  and  still  is 

(e)  These  must  be  proved  as  laid.  State  v.  Northumberland,  46  N.  H.  156; 
supra,  p.  355. 
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by  law  holden  and  bound  the  said  part  of  said  highway  to  re- 
pair, whenever  the  same  should  or  may  be  necessary  ;  yet  the 
said  town  of  during  all   the  time  last  aforesaid,  did  refuse 

and  neglect,  and  still  doth  refuse  and  neglect,  to  repair  the  said 
highway  so  in  decay  as  aforesaid,  to  the  great  danger  and  com- 
mon nuisance  of  said  good  citizens,  contrary,  etc,  and  against, 
etc.     {Conclude  as  in  book  1,  chapte?^  3.) 

(786)  Against  the  inhabitants  of  a  town  for  not  r^epairing  a 
highway  in  Massachusetts.{f) 

That  on,  etc.,  there  was,  and  from  thence  hitherto  hath  been, 
and  still  is,  a  public  road  and  common  highway  in  the  town  of, 
etc.,  leading  from  in  the  said  town  of  to  in 

the  same  town,  for  all  the  citizens  of  said  commonwealth,  with 
their  horses,  teams,  carts,  and  carriages  to  go,  return,  pass,  re- 
pass, ride,  and  labor,  at  their  free  will  and  pleasure  ;  and  that  the 
aforesaid  public  road  and  common  highway  situated  as  afore- 
said, in  the  said  town  of  on,  etc.,  was,  and  from  thence 
until  the  day  of  taking  of  this  inquisition,  hath  been,  and  still  is 
out  of  repair,  ruinous,  miry,  broken,  and  incumbered  with  rocks 
and  stones,  so  as  to  be  inconvenient  and  dangerous  to  the  lives 
and  safety  of  the  citizens  of  this  commonwealth  having  occasion 
to  pass  and  rei)ass,  ride,  and  labor  upon  the  public  highway  and 
common  road  aforesaid,  with  their  horses,  teams,  carts,  and  car- 
riages ;  and  that  the  inhabitants  of  the  said  town  of  in 
their  corporate  capacity,  are  bound  and  obliged  by  the  laws  of 
this  commonwealth  to  keej)  and  maintain  the  public  road  and 
common  way  aforesaid  in  safe,  convenient, and  complete  repair; 
yet  the  said  inhabitants,  during  all  the  days  and  times  aforesaid, 
at,  etc.,  aforesaid,  have,  and  still  do  neglect  and  refuse  to  keep 
the  said  public  road  and  common  highway  in  such  repair;  to 
the  great  injury  and  common  nuisance  of  all  the  citizens  of  said 
commonwealth  having  occasion  to  pass,  repass,  and   labor  upon 

(/)  Tliis  iiidictiiMMit  is  taken  by  Mr.  Davis,  Proc.  107,  from  2  Stark.  OCw,  and 
made  coiit'oriiial)!!'  to  tlic  precedents  usi'd  in  Massaeliusetts. 

Tlie  re[)air  of  jjublie  roads  in  Mass.'iehiise-tts,  says  Mr.  Davis,  I'rec.  !{).'>,  i.s 
provided  for  by  statute  of  1  7H(i,  eh.  81.  If  there  be  brid;;es  or  causeways  on 
th(;  road  com])laine<l  of,  tlie  fact  may  l»e  allejred  in  the  indictment  thus  :  "  And 
the  several  bridjres,  etc.,  situated  on  tlie  same  road,"  etc.,  are  out  of  repair,  etc. 
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the  road  aforesaid,  witli  tlieir  horses,  teams,  carts,  and  carriages; 
against,  etc.,  and  contrar}^,  etc.    {Conclude  as  in  book  1,  chapter  3.) 

(787)  Against  a  supervisor  in  Pennsylvania  for  refusing  to  reimir 

road. 

That  long  before,  and  at  tlie  commenceniet  of  the  nuisance 
hereinafter  mentioned,  there  was,  and  of  right  ought  to  have 
been,  and  still  of  right  ought  to  be,  a  certain  public  road  and 
common  highway  leading  from  for  all  the  citizens  of  the 

said  commonwealth  to  go,  return,  pass,  and  repass,  ride,  and 
labor,  on  foot  and  on  horseback,  atid  with  their  horses,  coaches, 
carts,  and  carriages  in  and  along  the  same,  at  their  free  will  and 
pleasure  ;  and  that  a  certain  part  of  the  said  public  road  and 
common  highway,  situate,  lying,  and  being  in  the  township 
of  in   the  county  of  Columbia   aforesaid,  of  the  length 

of  and  of  the  breadth  of  feet,  and  also  other  parts  of 

the  said  public  road  and  common  highway  in  the  township 
aforesaid,  were  on,  etc.,  and  from  thence  until  the  day  of  the 
finding  of  this   inquisition,  at  the  township  of  aforesaid, 

have  been  and  still  are  so  decayed  for  want  of  opening  and  re- 
pairing the  same,  that  the  citizens  of  the  said  commonwealth 
travelling  along  the  said  public  road  and  common  highway,  with 
their  horses,  coaches,  carts,  and  carriages,  cannot  upon  the  same 
so  safely  pass  and  travel  as  of  right  they  ought  ;  and  tliat 
late  of,  etc.,  and  late  of,  etc.,  yeomen,(^)  were,  on,  etc.,  duly 

elected  by  the  qualified  voters  of  the  township  of  super- 

visors of  the  roads  and  public  highways  of  the  said  township, 
to  hold  their  said  ofHce  for  the  term  of  one  year,  to  wit,  at  the 
township  aforesaid,  at  the  county  aforesaid,  and  within  the 
jurisdiction  of  this  court  ;  and  that  the  said  supervisors 

as  aforesaid,  were  and  are  bound  and  obliged  by  the  laws  of 
the  said  commonwealth  to  keep  and  maintain  the  public  road 
and  common  highway  aforesaid  in  safe,  convenient,  and  complete 
repair;  yet  the  said  during  all  the  days  and  times  afore- 

said, at  township  aforesaid,  have  and  still  do  neglect  and 

refuse  to  keep  the  said  public  road  and  common  highway  in 
such  repair,  to  the  great  damage  and  common  nuisance,  etc., 

{q)  Defendants  with  distinct  offices  cannot  be  joined.     2  Hawk.  c.  25,  s.  89  ; 
Wli.  Cr.  PI.  &  Pr.  §  303. 
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and  contrary,  etc.,  Und  against,  etc.     {Conclude  as  in  booh  1,  chap- 
ter 3.) 

(788)  Against  a  supervisor  in  Pennsylvania  for  refusing  to  open  a 

road^  etc.{h) 

That  at  the  county  court  of  general  quarter  sessions  of  the 
peace  and  gaol  delivery,  holden  at  Philadelphia,  in  and  for  the 
county  of  Philadelphia,  before  P.  F.,  W.  R.,  and  I.  H.,  Esqrs., 
and  their  associates,  justices  of  the  same  court,  on,  etc.,  a  certain 
public  road  leading  to  Oxford  Church,  and  extending  thence  over 
]Sr.  and  J.  D.'s  lands  to  J.  F.'s  line,  thence  along  the  line  between 
the  said  F.'s  and  D.'s  land  to  J.  W.'s  land,  thence  on  the  line  be- 
tween the  said  J.  F.'s  land  and  land  of  J.  W.  and  R.  W.,  to  a  cor- 
ner, thence  on  the  line  between  the  lands  of  the  said  J.  F.  and  R. 
W.  to  a  corner  stone,  thence  between  the  lands  of  the  said  J.  F. 
and  W.  to  the  line  of  H.  F.'s  land  on  Rock  Run,  thence  crossing 
the  said  run  over  the  said  FI.  F.'s  land,  leaving  part  of  a  road 
before  that  time  laid  out  on  bad  ground,  to  the  line  of  land  late 
S.  R.'s,  and  thence  on  the  line  between  tlie  said  R.'s  and  F.'s 
lands,  to  a  road  laid  out  from  R.  M.'s  mill  toGermantown,waslaid 
out,  etc.,  and  confirmed  by  the  said  justices  at  the  same  sessions, 
and  the  supervisors  of  the  highways  of  the  township  and  town- 
ships through  which  the  said  road  runs  were  then  and  there,  by 
the  same  justices,  at  their  said  sessions,  ordered  and  directed  to 
open  and  clear  the  same  as  by  law  directed  ;  of  which  J.  S.,  late 
of  the  said  county,  yeoman,  afterwards,  to  wit,  on,  etc.,  then  and 
still  being  a  supervisor  of  the  roads  and  highways  in  and  for 
the  township  of  Bristol,  in  the  said  county  (the  said  township  be- 
ing one  of  the  townships  through  which  the  said  road  runs),  had 
notice;  and  the  inquest  aforesaid,  upon  their  oaths  and  affirma- 
tions, do  further  present,  that  the  said  J.  S.,  the  duty  of  his  said 
office  of  supervisor  of  the  highways  aforesaid,  altogether  disre- 
garding,and  well  knowing  the  same  road  to  be  laid  out  as  afore- 
said, by  the  authority  aforesaid,  from  the  day  and  year  last  afore- 
said until  the  day  of  the  finding  of  this  inquisition,  at  the 
township  and  county  aforesaid,  hath  wholly,  unlawfully,  and 
contemptuously   neglected   and    refused   to   employ   laborers    to 

(//)  '\'\u<  count  was  drawn  \)y  Wni.  Hradlurd,  Ks(j.,  in  17Ht),  tliuu  attorney 
general  ot"  I'ennsylvania. 
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open  and  clear  the  same  road,  and  hath  vvhoUynegleeted  to  take 
care  that  the  same  road  should  he  o[)ened,  cleaned,  and  amended, 
as  hy  law  directed,  so  that  the  liesj;e  citizens  of  this  common- 
wealth on  and  along  the  same  road  cannot  pass  and  repass,  to 
the  great  damage  and  common  nuisance,  etc.  {Conclude  as  in 
book  1,  chapter  3.) 

(789)  Against  overseer  in  North  Carolina  for  refusing  to  repair  road. 

That  on,  etc.,  there  was,  and  from  thence  hitherto  there  hath 
been,  and  still  is,  a  certain  common  and  public  highway  leading 
from  in  the  county  of  towards  and  unto  in  the 

same  county,  for  all  the  good  people  of  North  Carolina  to  go, 
return,  pass,  repass,  ride,  and  labor,  with  their  horses,  coaches, 
carts,  and  carriages,  in  and  along  the  same,  at  their  free  will  and 
pleasure,  and  that  on  the  day  aforesaid  a  certain  part  of  the  said 
highway,  situate  and  being  in  the  county  of  aforesaid,  ex- 

tending from  and  continuing  to  in  length  one  hun- 

dred yards,  and  in  breadth  fifteen  feet,  was  and  still  is  in  the 
county  aforesaid  very  ruinous,  miry,  deep,  broken,  and  in  great 
decay,  for  want  of  due  and  necessary  amendment  and  reparation 
of  the  same,  so  that  the  good  people  of  North  Carolina,  in  and 
along  the  same  highway,  with  their  horses,  carts,  and  carriages, 
could  not  during  the  time  aforesaid  go,  return,  pass,  ride,  and 
labor,  Avithout  danger  to  themselves  and  the  loss  of  their  goods; 
and   that  during   all   that  time  was  overseer  of  the  said 

highway,  and  ought  as  overseer  to  have  repaired  and  amended 
the  same,  but  that  he  unlawfully  and  negligently  refused  so  to 
do,  to  the  common  nuisance,  etc.  {Conclude  as  in  book  1,  chap- 
ter 3.) 

(790)  Against  commissioner  in  South  Carolina  for  refusing  to 
repair  road. 

That  on,  etc.,  there  was,  and  from  thence  hitherto  there  hath 
been,  and  still  is,  a  certain  common  and  public  road  and  high- 
way, leading  from  towards  and  unto  for  all  the  good 
citizens  of  the  said  state  to  go,  return,  pass,  and  repass,  ride,  and 
labor,  with  their  horses,  coaches,  carts,  carriages,  and  wagons,  in 
and  along  the  same,  at  their  free  will  and  pleasure  ;  and  that  a 
certain  part  of  the  said  common  and  public  road  and  highway, 
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situate,  lying,  and  being  in  the  district  of  aforesaid,  ex- 

tending from  and  containing  in  length  divers,  to  wit, 

and  in  breadth  divers,  to  wit,  feet,  on  the  aforesaid 

day  of  in  the  year  last  aforesaid,  and  from  thence  until 

the  taking  of  this  inquisition,  at  the  place  aforesaid,  in  the  dis- 
trict and  state  aforesaid,  was  and  still  is  very  ruinous,  miry, 
deep,  broken,  and  in  great  decay  and  want  of  repair  and  amend- 
ment, so  that  the  good  citizens  of  the  said  state,  in  and  along 
the  said  public  road  and  highw^ay,  with  their  horses,  coaches, 
carts,  carriages,  and  wagons,  could  not,  during  the  time  afore- 
said, nor  yet  can  go,  return,  pass,  and  repass,  ride,  and  labor, 
without  great  danger  of  their  lives  and  loss  of  their  goods  ;  and 
that  of,  etc.,  being  commissioner  of  that  part  of  the  said  com- 

mon and  public  road  and  highway,  so  being  ruinous,  miry,  deep, 
broken,  and  in  great  decay  and  want  of  repair  and  amendment, 
as  aforesaid,  and  by  law  bound  to  keep  the  same  in  good  order, 
repair,  and  amendment,  wholly  and  continually,  from  the  afore- 
said day  of  in  the  year  last  aforesaid,  until  the  taking 
of  this  inquisition,  at  the  place  aforesaid,  in  the  district  and  state 
aforesaid,  failed  and  neglected  to  repair, amend,  and  put  in  good 
order  the  same,  to  the  great  injury  and  common  nuisance,  etc. 
{Conclude  as  in  book  1,  chapter  3.) 

(791)  Against  overseer  in  Alabama  for  same. 

That  late  of,  etc.,  in   said   county,  on,  etc.,  in  the 

county  aforesaid,  did  fail  and  neglect  to  keep  {specifying  road)^  the 
bridges  and  causeways  therein,  within  his  precinct,  clear  and  in 
good  repair,  and  did  then  and  tliere  suffer  the  same  to  remain 
uncleared  and  out  of  repair  for  ten  days  at  one  time,  to  wit,  be- 
tween the  day  of  last  aforesaid,  and  the  day  of 
in  the  year  of  our  Lord  eighteen  hundred  and  with- 
out being  hindered  by  high  water,  had  weather,  or  other  suffi- 
cient cause,  contrary,  etc.,  and  against,  etc.  {Conclude  as  in 
book  1,  chapter  3.) 

And  tlie  grand  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
furtlier  present,  that  the  said  late  of  said  county^  overseer 

as  aforesaid  of  the  road  aforesaid,  on  the  day  and  year  last  afore- 
said, in  the  county  aforesaid,  did  fail  and  neglect  to  set  u[)  neat 
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and  permanent  mile-posts  at  the  end  of  each  mile,  in  continua- 
tion on  that  part  of  the  said  road  vvitliin  liia  precinct,  contrary, 
etc.,  and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

VIOLATIONS  OF  LICENSE  LAWS.(t) 

(792)  Presuming  to  be  a  common  seller  of  wine,  under  the  Maine 

statute.{j ) 

That  B.  S.,  of,  etc.,  on,  etc.,  and  on  divers  other  days  since  that 
time  and  up  to  the  present  time,  at  Bath  aforesaid,  did  take  upon 
himself  and  presume  to  be  a  common  seller  of  wine,  brandy,  rum, 
and  strong  liquors  by  retail,  and  in  less  quantity  than  twenty- 
ei"-ht  orallons,  at  one  and  the  same  time,  delivered  and  carried 
away,  illegally  and  without  license  therefor,(/v)  and  did  then  and 

(0   See  generally  Wh.  Cr.  L.  8th  ed.  §§  1498  et  seq. 

\j)   State  V.  Stinsoii,  17  Me.  l.')5. 

"The  statute  of  1835,  ch.  193,"  said  Weston,  C.  J.,  "having  provided  that 
the  penalties  ineurred  under  the  act  of  1834,  ch.  141,  to  which  that  was  addi- 
tional, might  be  recovered  by  indictment,  it  is  necessarily  implied  that  it  must  be 
in  the  name  of  the  state.  What  penalty  or  forfeiture  is  incurred,  and  to  what 
uses  applied,  depends  on  the  law,  and  need  not  be  set  forth  in  the  indictment. 
There  is  but  one  offence  charged  against  the  defendant,  and  that  is,  his  being  a 
common  retailer  without  license.  This,  it  is  expressly  averred,  he  did  take  it 
upon  himself  to  be.  In  order  to  avoid  unnecessary  prolixity,  general  averments 
of  divers  the  finding  of  the  indictment,  have  been  received  as  a  sufficient  specifi- 
calion  of  the  offence,  which  consists  in  being  a  common  retailer  without  license." 

See  also  State  v.  Cottle,  Ifj  Me.  473. 

(k)  That  license  should  be  negatived  in  the  indictment,  see  Wh.  Cr.  L.  8th 
ed.  §  1499. 

It  has  been  said  in  England,  that  a  statute  casting  on  the  defendant  the  burden 
of  proving  a  license  does  not,  by  itself,  relieve  the  prosecution  from  averring  the 
want  of  license  (R.  v.  Harvey,  L.  II.  1  C.  C.  284),  though  otherwise  in  Massa- 
chusetts.    Com.  V.  Edwards,  12  Cash.  187. 

That  the  indictment,  as  a  general  rule,  should  negative  the  license,  see  State 
V.  Munger,  15  Vt.  290;  Com.  r.  Thurlow,  24  Pick.  374-,  State  r.  Webster,  5 
Halst.  293;  Com.  v.  Hampton,  3  Grat.  .590;  Stater.  Horan,  25  Tex.  (Sup.) 
271  ;  Com.  r.  Smith,  G  Eush.  303  ;  Burke  r.  State,  52  Ind.  461.  Indictment 
need  not  aver  defendant  not  to  be  a  "druggist,"  etc.  Surratt  v.  State,  45 
INIiss.  col  ;  Riley  r.  State,  43  Miss.  397.  See  also  State  v.  Fuller,  33  N.  H.  259  ; 
State  I'.  Blaisdell,  33  Ibid.  388;  State  v.  Buford,  10  Mo.  703.  As  the  cases 
show,  the  whole  question  depends  on  the  principle  underlying  the  statute. 
AVliere  one  section  of  the  statute  imposes  a  penalty  on  selling  "in  violation  of 
the  provisions  of  this  act,"  it  has  been  held  unnecessary  to  negative  exceptions  in 
subsequent  sections.      Com.  v.  Tuttle,  12  Cush.  502;   Com.  v.  Hill,  5  Grat.  682. 

In  Texas,  a  statute  providing  that  license  need  not  be  negatived  has  been  pro- 
nounced unconstitutional.  Hewitt  v.  State,  125  Te.x.  722;  State  v.  Horan,  25 
Tex.  (Sup.)  271  ;  contra,  State  r.  Comstock,  27  Vt.  553.  And  in  Maine  a 
statute  has  been  held  unconstitutional  which  prescribes  that  the  vendee  need  not 
be  named.      State  r.  Learned,  47  Me.  426. 

"Without"  im])lies  a  sufiicient  negation.  Com.  v.  Thompson,  2  Allen.  507. 
"Without  lawful  excuse"  is  equivalent  to  without  authority.     R.  c.  Harvey,  L. 
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there  as  aforesaid,  sell  and  cause  to  be  sold  to  divers  persons  to 
the  jurors  unknown,(/)  divers  quantities  of  said  strong  liquors, 
in  less  quantity  than  twenty-eight  gallons  by  retail  as  aforesaid, 
against,  etc.,  and  contrary,  etc.    {Conclude  as  in  book  1, chapter  3.) 

(793)  Selling  liquors  hy  retail  in  New  Ham-pshire. 

That  A.  B.,  of,  etc.,  on,  etc.,  at,  etc.,  not  being  then  and  there 
a  licensed  taverner  or  retailer,  did  then  and  there  unlawfnlly  sell 
{stating  the  measu7'e)  of  spirituous  liquors, (m)  to  wit  {stating 
liquors),  to  one  {stating  the  vendee),  contrary,  etc.,  and  against,  etc. 
{Conclude  as  in  hook  1,  chapter  3.) 

R.  1  C.  C.  284.  If  the  negation  of  the  license  to  sell  is  as  to  ([uantity  coexten- 
sive with  the  quantity  charged  to  be  sold,  it  is  suflu-ient.  The  general  negation, 
"not  having  a  license  to  sell  licjuors  as  aforesaid,"  relates  to  the  time  of  sale  and 
not  to  the  time  of  finding  of  the  bill,  and  will  suffice.  State  v.  jNIunger,  15  Vt. 
290.  "  Without  being  duly  authorized  and  appointed  thereto  according  to  law," 
is  a  sufficient  negation.  Com.  v.  Keefe,  7  Gray,  332  ;  Com.  v.  Conant,  6  Gray, 
482;  State  v.  Fanning,  38  Mo.  359  ;  Com.  v.  Hoyer,  125  Mass.  209  ;  Roberson 
V.  Lambertville,  38  N.  J.  L.  69.  See  State  v.  Hornbreak,  15  Mo.  478.;  State 
r.  Andrews,  28  Mo.  17.  As  to  mode  of  negativing  see  ICagan  v.  State,  53 
Ind.  162. 

(/)  The  prevalent  opinion  is,  that  it  is  not  necessary  to  name  the  vendee. 
State  V.  Munger,  15  Vt.  290;  People  r.  Adams,  17  Wend.  475;  Osgood  v. 
People,  39  N.  Y.  449  ;  State  r.  Webster,  5  Halst.  293;  Com.  v.  Smith,  1  Grat. 
553  ;  Morrison  v.  Com.,  7  Dana,  219  ;  State  v.  Kulin,  24  La.  An.  474  ;  State  r. 
Muse,  4  Dev.  &  B.  319;  State  v.  Becker,  20  Iowa,  4.'!S  ;  State  v.  Bauglnnan, 
lb.  497;  Cochran  v.  State,  26  Texas,  698;  State  r.  Ileldt,  41  Tex.  220;  State 
r.  Fanning,  38  Mo.  359  ;  State  i\  Jac(jues,  68  Mo.  260  ;  Rice  v.  People,  38 
111.  435.  See  other  cases  Wh.  Cr.  L.  8th  ed.  §  1510.  On  the  other  hand,  in 
some  states,  and  with  strong  technical  reason,  it  is  requisite  to  name  the  vendee 
or  to  aver  that  he  was  unknown.  Com.  v.  Thurlow,  24  Pick.  374;  State  r. 
Doyle,  11  R.  I.  574  ;  State  i\  Steedman,  8  Rich.  312;  Wreidt  v.  State,  48  Ind. 
579;  Wilson  v.  Com.,  14  Bush.  159;  Dorman  i\  State,  34  Ala.  216  ;  Capritz  r. 
State,  1  Md.  569  ;   State  v.  Walker,  3  Harring.  547. 

(w)  When  the  statute  makes  the  sale  of  "  intoxicating"  or  "spirituous"  liquor 
in(iictal)Ir,  then  it  is  enough  so  to  describe  the  drink  sold.  Wli.  Cr.  Iv.  8th  ed. 
§  1513.  It  is  otherwise  wiien  the  statute  specifies  tlu'  particular  kinils  of  intoxi- 
cating drinks,  in  whidi  case  the  drink  must  be  specified.  State  v.  Munger,  15 
Vt.  290;   State  I'.  Fox,  1  Harrison,  152. 

WlicM  the  statute  makes  selling  "  at  a  less  measure  than  a  quart"  indictable, 
such  a  sale  n)ust  be  averred.  It  is  not  enough  to  say  "  a  pint."  Com.  r.  Adlin, 
23  Pick.  275;   State  v.  Shaw,  2  Dev.  198. 

"Sell  and  offer  to  sell"  is  not  duplicity.  Barnes  v.  State,  20  Com.  232;  su- 
pra^ vol.  i.  p.  25. 

T\w  price  need  not  be  averred,  see  Wli.  Cr.  L.  8th  ed.  §  1516,  for  cases. 
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(794)  Dealing  in  liquor^  etc.^  without  license^  under  §  1,  chapter  83, 
Vermont  Rev.  Sts.{n) 

That  the  respondents,  on,  etc,  not  having  a  license,  etc.,  did 
deal  in  the  selling  of  domestic  distilled  spirituous  liquors  in  a 
less  quantity  at  one  time  than  twenty  gallons,  and  did  then  and 
there  sell  to  one  J.  G.  one  pint  of  alcohol,  being  domestic  dis- 
tilled spirituous  liquor,  etc. 

(795)  Selling  liquor  by  the  small  under  same.{o) 

That  C.  A.  M.,  of,  etc.,  on,  etc.,  at,  etc.,  did  sell  and  dispose  of, 
at  his,  the  said  C.  A.  M.'s  store  in  Rutland  aforesaid,  one  gill  of 

(«)   State  V.  Chandler  and  Keys,  15  Vt.  425. 

Hubl)ard,  J. — "  Section  first  of  chapter  83  of  the  revised  statutes  makes  it 
unhiwfal  for  any  person  to  sell  any  spirituous  licjuors  in  a  less  quantity  than 
twenty  gallons,  without  a  license.  The  14th  section  of  the  same  chapter  pro- 
vides, that  any  person  who  shall  deal  in  tlie  selling  of  foreign  or  domestic  dis- 
tille<l  spirituous  liquors  in  a  less  (juantity  tlian  twenty  gallons  at  one  time,  shall 
be  deemed  to  be  a  I'etailer  within  the  meaning  of  this  chapter.  The  chapter  is 
entitled,  Of  licenses  to  retailers,  innkeepers,  and  victualling  houses.  Tlie  first 
section  of  the  chapter  defines  the  act  that  is  unlawful  if  done  without  a  license, 
and  that  is,  to  sell  any  foreign  or  domestic  distilled  spirituous  liijuors.  This 
being  the  act  that  is  forbidden  to  be  done,  of  course  for  the  doing  of  this  the 
penalty  is  incurred.  It  is  not  any  succession  of  acts  of  a  similar  character  that 
constitutes  the  offence.  The  14th  section  defines  who  are  retailers,  and  by 
dealing  in  the  selling  the  same  is  meant  in  the  first  section  by  the  expression  to 
sell.  But  there  is  another  view  of  the  case  still  more  decisive.  The  26th  sec- 
tion of  the  same  chapter  provides  that  if  any  person  shall  be  guilty  of  more 
than  one  distinct  olfence  prohibited  in  either  of  the  three  jjrecediug  sections, 
he  nuiy  be  prosecuted  and  subjected  to  the  penalties  for  all  sucii  distinct  offences 
at  the  same  time.  There  would  be  a  difficulty  in  understanding  when  a  distinct 
offence  had  been  committed,  or  liow  numy  had  been  committed,  if  it  required 
any  number  or  succession  of  acts  of  selling  to  constitute  a  distinct  offence.  The 
result,  therefore,  must  be  that  the  offence  is  manifest  by  the  proof  of  a  single  act 
of  selling." 

(o)  State  V.  Mimger,  15  Vt.  290.     In  this  case  it  was  ruled  : — 
1st.  That  in  an  iiulictinent  against  a  person  for  selling  spirituous  liquors  by 
the  small  measure  without  a  license,  it  is  not  necessary  that  it  should  be  averred 
to  whom  they  were  sold,  or  the  number  of  the  persons. 

2d.  That  an  averment  that  the  respondent  sold  rum,  brandy,  and  gin,  is  suffi- 
cient, without  an  averment  that  they  were  spirituous  licjuors. 

3d.  That  the  negation  of  license  must  be  broad  enough  to  cover  all  the 
sources  from  which  it  might  have  been  obtained. 

4th.  That  if  the  negation  of  license  to  sell  is,  as  to  (juantity,  coextensive  with 
the  (luantity  charged  to  l)e  sold,  it  is  sufficient. 

5th.  That  the  general  negation  ''not  having  a  license  to  sell  said  liquors  as 
aforesaid,"  relates  to  the  time  of  sale,  and  not  to  the  time  of  finding  of  the  bill, 
and  is  sufficient.  ' 

6th.  It  is  not  necessary  that  the  offence  of  selling  spirituous  licjuors  without 
license  should  be  charged  to  have  been  committed  witii  force  and  arms.  Where 
a  distinct  sale  of  spirituous  liquors  is  alleged  to  have  been  made  on  a  day  cer- 
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rum,  one  gill  of  brandy,  and  one  gill  of  gin,  to  divers  persons,  he 
the  said  C.  A.  M.  not  having  a  license  to  sell  said  liquors  as  afore- 
said, contrary,  etc.,  and  against,  etc.  {Conclude  as  in  book  1, 
chapter  3.) 

Second  count. 

That  the  said  C.  A.  M.,  not  having  a  license  to  sell  rum, 
brand}^  or  gin  by  the  half  gill,  gill,  or  half  [>int,  did,  on,  etc.,  and 
at  divers  other  times  between  the  day  last  aforesaid  and  the  time 
of  this  presentment, sell  rum, brandy,  and  gin  by  the  gill,  half  gill, 
and  half  pint  at  his  the  said  C.  A.  M.'s  store,  in  Rutland  afore- 
said, to  divers  citizens  of  this  state,  contrary,  etc..  and  against, 
etc.     {Conclude  as  in  book  1,  chapter  3.) 

(796)  Selling  liquor^  etc.^  under  Massachusetts  Rev.  Sts. 
ch.41,%l.{p) 

That  C.  L.,  etc.,  at,  etc.,  on,{q)  etc.,  and  from  thence  continu- 
ally to  the  day  of  the  making  of  this  presentment,  did  presume 
to  be,  and  during  all  the  time  aforesaid  was,  in  the  dwelling- 
house  of  the  said  C.  L.  there  situate,  by  her  the  said  0.  L.  then 
and  there  used,  im})roved,  and  occupied,  a  seller  of  rum,  brandy, 
gin,  and  other  spirituous  liquors,  to  be  then  and  tiiere,  in  the  said 

tain,  the  count  is  not  vitiated  by  adding  an  averment  of  sales  at  divers  times 
between  that  and  the  finding  of  tlie  bill,  but  the  averment  may  be  regarded  as 
surj)lusage. 

7th.  That  the  respondent  being  one  of  the  firm,  and  having  made  out  a  bill 
of  the  sale  of  goods  at  sundry  times  in  his  own  handwriting,  u])on  which  was 
entei'eil  tlie  sah',  of  spirituous  licjuors  by  the  small  measure  at  diUV-rcnt  times, 
and  which  had  been  receipted  by  him,  such  bill  of  sale  was  comj)ctent  evidence 
to  go  to  the  jury  to  prove  a  sale,  and  the  person  to  whom  the  sale  was  made  need 
not  l)e  produced. 

(]i)  Com.  V.  Leonard,  8  Mete.  529.  Dewey,  J. — "This  indictment  may  be 
sustained,  although  it  doi-s  not  charge,  in  direct  terms,  that  the  defendant  was  a 
coiiniioii  seller  of  rum,  brandy,  gin,  and  other  spirituous  litpiors.  Tiie  statute 
itself  (Kev.  Sts.  eh.  47,  §  1)  does  not  use  the  words  'common  seller,'  but  the 
legal  construction  given  to  the  statute  has  always  been,  that,  in  ])unishing  the 
ofience  tiiercin  described,  the  legislature  intended  to  punish  the  oH'cnce  of  being 
a  common  seller  of  rum,  brandy,  etc.  Com.  v.  Odlin,  '23  I'ick.  27,") ;  Com.  v. 
J'earson,  .'3  Mete.  449.  In  the  ])resent  case  the  form  of  tlie  indictment,  charging 
that  tlie  defendant,  'on  the  first  day  of  May  now  last  past,  and  from  that  (hiy 
tr)  the  day  of  making  tliis  presentment,  <lid  presume  to  be,  and  during  (ill  the 
tim<!  aforesaid  was  a  seller  of  rum,  l)ran(ly,  etc.,'  does  substautially  charge  the 
ofience  of  lieing  a  common  seller  of  rum,  brandy,  etc." 

('/)  Where  tlie  ofience  is  laid  as  in  the  text,  with  a  coiiliniiandn,  no  evi<lence 
inii  l)c  received  of  sales  ]>rior  to  the  date  first  laid.  Com.  v.  IJriggs,  11  Mete. 
5  73. 
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dwellinpr-honse  of  her  the  said  C  L.,  used,  consumed,  and  drank 
by  the  purchasers  thereof;  she  the  said  C.  L.  not  being  then 
and  there  duly  licensed  according  to  law(r)  to  be  an  innhohler 
or  common  victualler,  against,  etc.  {Conclude  as  in  hook  1,  chap- 
ter 3.) 

(797)  Another  form,  binder  same  section.{s) 

The  jurors,  etc.,  do  present,  that,  late  of,  etc.,  without 

any  authority  or  license  therefor  duly  had  and  obtained  accord- 
ing to  law,  did  presume  to  be,  and  was  a  common  8eller(^)  of 
wine,  brandy,  rum,  and  other  spirituous  liquors  (to  be  used  in 
and  about  the  shop  of  him  the  said  the  said  shop  being  a 

building  of  said  ),(z<)  against,  etc.,  and  contrary,  etc.    [Con- 

clude as  in  book  1,  chapter  3.) 

(798)   Under  Rev.  Sts.  ch.  47,  §  2.{v)  . 

That  A.  B.  and  C.  D.,  on,  etc.,  at,  etc.,  did  sell  to  one  E.  T.  R. 
one  gill  of  spirituous  liquor,  to  be  used  in  atid  about  their  house 
there  situate,  without  being  first  duly  licensed  according  to 
law,(?i')  as  innholders  or  common  victuallers,  with  authority  to 
sell  spirituous  liquor,  against,  etc.,  and  contrary,  etc.  {Conclude 
as  in  book  1,  chapter  8.) 

(709)  Another  form  under  §  "^.{x^ 

That  A.  B.,  etc.,  on,  etc.,  at,  etc.,  did  sell  to  one  W.  B.,  spirit- 
uous liquor  in  less  quantity  than  twenty-eight  gallons,  she,  the 

(r)  "  Not  being  then  and  there  duly  appointed  and  authorized  therefor,"  is 
sutticient  under  stut.  of  18oo,  eh.  215.     Com.  v.  Roland,  12  Gray,  132. 

(*•)  See  Com.  v.  Odlin,  23  Tiek.  275;  Com.  v.  Pearson,  3  Mete.  449;  and 
Com.  IK  Tower,  8  Mete.  527  ;  where  this  form  is  sustained.  Two  defendants,  it 
seems,  may  be  joined  in  tlie  same  indictment;  nor  is  it  an  objection  that  the 
ortenee  is  averred  to  be  on  a  certain  day,  "and  divers  others  times  and  days 
between  that  day  and  the  taking  of  this  inquisition."  Com.  o.  Tower,  8  Mete. 
527. 

(<)  See  Com.  v.  AVood,  4  Gray,  11. 

((i)  Passage  in  brackets  may  be  omitted.     Com.  v.  Jones,  7  Gray,  415. 

{v)   Held  good  in  Com.  c.  White  and  another,  10  Mete.  14. 

(«')  An  indictment  for  unlawfully  selling  intoxicating  li(|uors,  "  not  being  then 
and  there  duly  appointed  and  authorized  therefor,"  sufhciently  excludes  all  modes 
of  selling  allowed  bv  stat.  of  1855,  eh.  215.  Com.  c.  Roland,  12  Gray  (JMass  ) 
132. 

[x)  Com.  V.  Leonard,  3  ]\Iete.  530. 

Dewey,  J. —  "  This  complaint  may  be  supported  under  the  third  section  of  ch.  47 
of  the  revised  statutes.     It  does  not  indeed  allege  that  the  spirituous  liquor,  sold 
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said  A.  B.,  not  being  duly  licensed  therefor,  against,  etc.  {Con- 
clude as  in  book  1,  chapter  3.) 

(800)   Under  Rev.  Sts.  ch.  47,  §  2.(y) 

That  S.  C,  at,  etc.,  on,  etc.,  did  sell  to  one  A.  B.  one  glass  of 
brandy,  to  be  by  him  the  said  A.  B.  then  and  there  used,  con- 
sumed, and  drank  in  the  dwelling-house  of  said  S.  C.  there  situ- 
ate, he,  the  said  S.  C,  not  being  then  and  there  duly  licensed 
according  to  law  to  be  an  innholder  or  common  victualler; 
against,  etc.,  and  contrary,  etc.  {Conclude  as  in  book  1,  chap- 
ter 8.) 

(801)  Another  form  under  same.{z) 

That  S.  C,  etc.,  on,  etc.,  at,  etc.,  being  duly  licensed  as  an 
innholder,  with  authority  only  to  sell  wine,  beer,  ale,  cider,  and 
other  fermented  liquors,  did,  in  violation  of  law,  without  any 
authority  or  license  therefor  duly  had  and  obtained  according 
to  law%  sell  to  one  A.  B.  one  glass  of  brandy,  to  be  by  him,  the 
said  A.  B.,  then  and  there  used,  consumed,  and  drank  in  the 

by  the  defendant  to  William  Beck,  was  not  delivered  and  carried  away  all  at  one 
time  ;  but  that  is  iinniaterial,  where  the  (juantity  sold  was  less  than  twenty-eight 
gallons.  The  sale  of  less  than  twenty-eigiit  gallons  constitutes  an  oH'ence  within 
that  section.  It'  the  amount  sold  had  exceeded  twenty-eight  gallons,  then  the 
dtlence  would  not  be  correctly  charged,  unless  there  were  added  the  further  alle- 
gation, that  the  same  was  not  delivered  and  carried  away  all  at  one  time." 

(/y)  This  form  was  sustained  in  Com.  v.  Churciiill,  2  ]\Ietc.  11 9-1 '25,  under  Rev. 
Sts.  ch.  47,  §  2,  which  was  revived  by  stat.  of  1S40,  ch.  1.  The  court  declined 
deciding,  however,  whether  the  indictment  would  have  been  defeated  by  the  j»ro- 
duction  by  the  defendant  of  a  license  to  sell  wine,  beer,  ale,  etc.,  though  not  to 
sell  brandy,  rum,  or  other  spirituous  licjuor.  8ubse(jneutly,  however,  it  was  held 
tliat  wlien  such  a  license  was  granted,  tiie  aliove  indictment  could  not  be  sustained, 
and  a  form  was  suggested  by  the  court  as  being  the  ])roi)er  one  in  such  cases,  and 
which  is  given  in  the  text.     Com.  v.  Thayer,  5  Mete.  246. 

(z)  See  last  note,  and  further.  Com.  v.  Tiiayer,  5  Mete.  246.  In  a  subse(juent 
comphiiiit  against  same  detcndant  (Com.  c.  ThayiT,  H  Mete.  .")2.'?),  it  was  said  that 
tlif  (|uallficd  license  of  tiie  defendant  was  to  be  thus  pleaded,  "  he  the  said  defend- 
ant not  being  tiien  ami  there  duly  licensed,  according  to  law,  to  bi'  an  inniiolder 
and  common  victualler,  witli  authority  to  sell  wine,  brandy,  mm,  and  otiier  spir- 
ituous li(iuors."  "  It  was  suggested,"  says  Dewey,  J.,  "that  the  case  of  Com. 
r.  Tliayer  (.'»  Mete.  21())  seems  to  re(|uii-e,  that,  in  cases  like  the  present,  the 
indietment  or  complaint  should  set  fortli  specially  that  the  defendant  was  licensed 
as  an  innholder  witli  authority  to  sell  only  wine  and  I)eer,  etc.  But  that  torm  of 
allegation  was  oiil}'  stated  as  om;  mode  of  avoiding  the  objection  which  arose  in 
that  case,  where  the  (juestion  was  upon  an  imb'ctment  alleging  tliat  tiie  defendant 
'  was  not  <luly  licensed  as  an  inniiolder.'  Sucli  objcctioM  doi-s  not  arise  liere,  as 
the  allegation  in  the  eoni]»laint  does  negative  the  license  to  all  spirituous  li(piors." 
See  further,  Com.  r.  Stowell,  !)  Met.  r>72. 
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flvvelling-house  of  said  S.  C.  there  situate  ;  against,  etc.,  and  con- 
trary, etc.     {Conclude  as  in  book  1,  chapter  3.) 

(802)  Another  form  under  same. 

That  A.  B.,  of  said  Boston,  yeoman,  on,  etc.,  at,  etc.,  without 
being  duly  licensed  therefor  as  an  innholder  or  common  victual- 
ler according  to  the  provisions  of  law  and  the  provisions  of  the 
forty-seven  til  chapter  of  the  revised  statutes  of  said  common- 
wealth, did  then  and  there  sell  a  certain  quantity,  to  wit,  half 
of  a  gill  of  spirituous  liquor,  to  a  certain  person  whose  name  is 
C.  D.,  to  be  used  and  drank  in  and  about  his  the  said  A.  B.'s 
building,  salesroom,  and  place  of  business  used  as  a  shop,  there 
situate,  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(803)  Another  form,  under  Rev.  Sts.  ch.  47,  §  2,  where  defendant  is 
licensed  to  sell  wine,  etc.{a) 

That  A.  C.  S.,  etc.,  on,  etc.,  at,  etc.,  did  sell  to  one  A.  B.  a 
half  gill  of  spirituous  liquor,  to  be  by  him  the  said  A.  B.  then 
and  there  used  about  the  dwelling-house  of  the  said  A.  C  S. 
there  situate,  he  the  said  A.  C.  S.  not  being  first  duly  licensed 
according  to  law  as  an  innholder  or  common  victualler,  with 
authority  to  sell  spirituous  liquors,  against,  etc.  {Conclude  as 
in  book  1,  chapter  3.) 

(804)  Another  form  in  Massachusetts. {b) 

That  A.  B.,  etc.,  at,  etc.,  on,  etc.,  "  did  presume  to  be  a  seller 
of  wine,  brandy,  rum,  and  other  spirituous  liquors,  to  be  used  iu 

(«)  In  Com.  I'.  Thayer  (8  Mete.  523),  as  was  just  said,  a  form  similar  to  this 
was  sanctioned,  and  in  Com.  v.  Howell  (9  Mete.  571),  a  motion  in  arrest  ofjudt- 
ment  against  an  indictment  in  which  the  license  was  pleaded  as  it  is  in  the  text, 
was  discharged. 

(/;)  Com.  V.  Stowell,  9  Mete.  569.  Each  of  the  other  counts  omitted  the  alle- 
gation that  the  defendant  presumed  to  be  a  selU'r  of  wine,  brandy,  etc.,  without 
being  first  licensed  as  an  inidiolder,  etc.,  and  alleged  a  sale  to  an  individual,  in 
the  form  adopted  in  the  latter  part  of  the  first  count. 

Dewey,  J. — "  1.  It  is  objected  to  the  first  count  in  the  indictment,  that  it  is 
bad  for  duplicity.  The  argument  of  the  counsel  for  the  defendant  assumes  tluit 
it  charges  two  distinct  offences,  arising  under  different  sections,  viz.,  §§  1  ami  2 
of  ch.  4  7  of  the  Rev.  Sts.  The  answer  to  this  objection  is,  that  no  offence  is 
charged  upon  the  first  section.  That  offence  is  that  of  being  a  common  seller 
of  brandy,  rum,  etc.  ;  and  a  proper  indictment  upon  this  section,  for  the  offence 
of  selling  spirituous  liipiors,  should  contain  the  allegation  that  the  party  was 
such  common   seller.      It   is    not   indeed  absolutelv   necessarv   to  use  the  word 
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and  about  his  dwelling  then  and  there  situate,  without  being 
first  licensed  according  to  law,  as  an  innholder  or  common 
victualler,  with  authority  to  sell  spirituous  liquors;  and  did 
then  and  there  sell  to  one  T.  L.  C.  one  half  gill  of  spirituous 
liquor,  to  be  used  in  and  about  his  dwelling-house  then  and 
there  situate,  without  being  first  duly  licensed  according  to  law, 
as  an  innholder  or  common  victualler,  with  authority  to  sell 
spirituous  liquors,  against,  etc.    {Conclude  as  in  book  1,  chapter  3.) 

(805)  Another  form  in  Massachusetts.{c) 

That  A.  B.,  at,  etc.,  on,  etc.,  did  sell  to  one  one  glass  of 

brandy,  to  be  by  him  the  said  then  and  there  used,  con- 

sumed, and  drank  in  the  dwelling-house  there  situate  of  him  the 

'common,'  as  prefixed  to  seller,  if  other  equivalent  words  are  introduced,  as  was 
held  in  Com.  v.  Leonard  (8  JNIetc.  529),  where  the  allegation  in  the  indictment, 
that  the  defendant,  from  a  certain  day  stated,  on  divers  days  and  times  to  the 
time  of  finding  the  indictment,  was  a  seller  of  spirituous  li(juors,  etc.,  was  held 
sulHciently  to  set  fortii  tlie  offence  under  the  first  section.  But  it  seems  to  us 
that  a  mere  allegation  that  the  defendant,  on  a  certain  day  named,  was  a  seller, 
etc..  is  not  sufficient  to  charge  the  offence  of  being  a  common  seller.  There  is, 
therefore,  no  oflence  charged  in  this  indictment,-  upon  the  first  section  of  the 
statute." 

"  3.  It  is  next  insisted,  that  the  indictment  is  bad,  because  it  does  not  allege 
that  the  licjuor  was  used  in  the  house  of  the  defendant,  but  on  the  contrary,  that 
it  alleges  the  use  of  the  same  to  have  been  in  the  house  of  Thomas  L.  Clark, 
the  purchaser.  By  a  strict  grammatical  construction,  the  allegation,  '  did  then 
and  there  sell  to  one  Tiiomas  \j.  Clark,  one  half  gill  of  spirituous  li(juor,  to  be 
used  in  and  about  his  house  then  and  there  situate,  witiiout  being  first  duly 
licensed,'  etc.,  would  authorize  the  words  '  his  house'  to  be  taken  to  refer  to  the 
house  of  Clark,  tlie  vendee.  But  we  do  not  feel  bound  to  this  very  strict  gram- 
matical reading  of  this  clause  in  the  indictment. 

"We  may  resort  to  tiie  entire  language  of  the  whole  paragraph;  and  if  the 
charge  be  ))laiidy  indicated,  and  so  set  forth  as  to  leave  no  real  uncertainty  as  to 
the  nature  of  it,  it  may  be  held  good.  See  21  Pick.  521.  Looking  at  tiie  whole 
count,  we  think  it  sufficiently  alleges  the  use  of  the  licpior  in  the  iiouse  of  the 
defendant. 

"4.  Tlie  remaining  in(]uiry  is,  whether  there  be  any  jiroper  allegation  that  the 
defendant  was  not  duly  licensed  as  an  innholder  or  common  victualler.  So  far 
as  tin-re  is  any(juestion  of  uncertainty  as  to  the  person  alleged  not  to  Ite  licensed, 
the  views  already  presented  on  the  preceding  point  apply,  and  fully  meet  this 
objection. 

" 'J'he  other  spc<-ificalion  of  objection  iinder  this  head,  viz.,  that  the  form  of 
the  allegation  should  have  been,  that  the  defenilant  was  licensed  as  an  inidiolder, 
but  with  the  right  of  vending  oidy  ale,  beer,  etc.,  as  was  .s\iggeste<l  in  -Com.  v. 
Thayer  (5  Mete.  24  7),  is  auswere<l  by  the  decision  in  Com.  /;.  Thayer  (8  Mete. 
62.'<),  where  other  e(|uivalent  words  were  hehl  to  be  suflieient,  and  an  allegation 
very  similar  to  the  present  was  decided  to  be  good. 

"  All  the  objections,  upon  which  tiie  motion  in  arrest  of  judgment  has  been 
argued,  are  overruled." 

(c)  This  count  was  sustained  in  Com.  c.  Churchill,  2  Mete.  118,  119. 
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said  S.,  he  the  said  S.  not  being  then  and  there  duly  licensed 
according  to  law  to  be  an  innholder  or  common  victualler; 
against,  etc.,  and  contrary,  etc.  {Conclude  as  in  book  1,  chap- 
ter 3.) 

(806)  Another  form  in  31assachusei(s.{d) 

That  R.  T.  and  C.  L.,  both  of,  etc.,  at,  etc.,  on,  etc.,  and  on 
divers  other  days  and  times  between  that  day  and  the  day  of 
taking  this  inquisition,  did  presume  to  be,  and  were  common 
sellers  of  wine,  brandy,  rum,  and  other  spirituous  liquor,  to  be 
used  and  drank  in  the  dwelling-house  of  them  the  said  R.  and 
C.  there  situate,  and  by  them  the  said  R.  and  C.  then  and  there 
actually  used  and  occui)ied,  without  being  first  duly  licensed 
therefor  according  to  law,  against,  etc.  {Conclude  as  in  book  1, 
chapter  3.) 

(d)  Com.  V.  Tower,  8  Mete.  527.  The  defendants  moved  that  judgment  be 
arrested  from  the  insufficiency  of  the  indictment. 

Dewey,  J. — "1.  It  is  no  valid  objection  to  this  indictment,  that  it  includes 
two  persons.  The  acts  therein  charged,  as  constituting  the  offence,  may  well 
be  done  by  two  or  more  jointly  ;  and  whenever  several  may  join  in  the  otFence, 
they  may  properly  be  united  in  the  same  indictment. 

"2.  The  objection  that  this  indictment  is  bad  because  it  avers  the  ofTence  to 
have  been  committed  '  on  the  first  day  of  May  last  past,  and  on  divers  other 
days  and  timps  between  that  day  and  the  day  of  taking  this  inquisition,  cannot 
avail.  It  is  no  objection  that  such  continuous  change  is  made,  and  it  accords 
with  the  forms  usually  adopted.  Such  was  the  case  in  Com.  v.  Odlin  (23  Pick. 
275).  and  it  seems  well  adapted  to  the  description  of  the  oft'ence. 

"3.  It  is  then  contended  that  the  negative  averment  required  to  constitute  a 
good  indictment  for  the  offence,  viz.,  the  allegation  that  the  party  was  not  duly 
licensed  to  make  such  sale,  was  not  properly  set  forth  in  this  indictment.  The 
argument  assumes  that  the  allegation,  '  without  being  first  duly  licensed  there- 
for,' must  by  strict  grammaticid  rules  apply  to  the  next  antecedent  sentence, 
and  therefore  qualifies  the  allegation  that  the  defendants  occupied  a  certain 
dwelling-house,  and  does  not  negative  their  authority  to  sell  spirituous  li(pior. 
This  is  a  reading  of  the  indictment  which  we  cannot  sanction.  The  dwelling- 
house  is  introduced  as  the  place  where  the  liquor  was  used,  and  the  averment, 
'  without  being  first  duly  licensed  therefor, '  clearly  refers  to  the  sale  of  the 
liquors,  and  not  to  the  place  where  they  are  used.  See  The  State  v.  Jernigan, 
3  Murph.  19. 

"4.  It  is  then  said,  tliat  if  this  negative  averment  be  not  insufficient  for  the 
reasons  last  stated,  it  is  defective,  inasmuch  as  it  only  negatives  a  joint  license 
to  the  two,  and  this  would  be  true,  although  one  of  the  defendants  had  been 
duly  licensed.  Now,  it  seems  quite  clear  that  this  is  only  a  formal  objection;  as 
upon  proof  of  a  license  to  either  of  the  defendants,  such  license  would  consti- 
tute, as  to  that  defendant,  a  good  defence  to  tliis  indictment.  Further,  we  think 
that,  although  it  would  have  been  more  technically  correct  to  liave  alleged  that 
the  defendants  had  not,  nor  either  of  them,  any  license  to  sell  sj)irituous  li(juors, 
yet  the  allegation,  in  its  present  form,  may  well  be  taken  to  apply  to  both,  and 
that  individually  and  severally,  as  well  as  jointly." 
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(807)  Selling  liquor  without  license^  under  Mass.  Rev.  Sts. 
ch.  47,  §  3.(e) 

That,  etc.,  on,  etc.,  at,  etc.,  without  any  authority  or  license 
therefor  duly  liad  and  obtained  according  to  law,  did  presume  to 
be,  and  was  a  retailer  of  spirituous  liquors  in  less  quantity  than 
twenty-eight  gallons,  and  that  delivered  and  carried  away  all  at 
one  time,  and  did  then  and  there  sell  and  retail  two  quarts  of 
spirituous  liquor  to  L.  J.,  against,  etc.,  and  contrary,  etc.  {Con- 
clude as  in  book  1,  chapter  3.) 

(808)  Another  form  under  same.{f) 

That  A.  B.,  on,  etc.,  at,  etc.,  and  there  on  divers  other  days 
and  times  between  the  first  day  of  January  last  and  the  first 
Monday  of  May,  did  presume  to  be  and  was  a  retailer  and  seller 
of  wine,  runj,  brandy,  and  other  spirituous  liquor  in  a  less  quan- 
tity than  twenty-eight  gallons,  and  that  delivered  and  carried 
away  all  at  one  time  ;  he  the  said  B.  then  and  there  not  being 

(e)  See  Goodhue  v.  Com.,  5  Mete.  55.3,  wliere  this  form  was  held  good.  In 
Com.  V.  Kimbidl  (7  Mete.  .304),  an  indictment  under  the  same  section,  without 
any  averment  of  the  sale  of  a  specific  quantity  to  A.  B.,  but  with  the  charge 
inserted,  "  did  presume  to  be  and  was  a  retailer  to  one  A.  B.  of  spirituous 
licjuors,"  etc.,  was  somewhat  (jueruously  sustained,  it  being  said,  "the  expres- 
sion is  not  one  which  is  tlie  best  adapted  to  state  this  offence  with  the  greatest 
precision  and  clearness,  nor  is  it  according  to  a])])roved  forms.  It  is  not,  how- 
ever, such  a  defect  as  re(piires  us  to  cpiash  the  indictment  as  insufficient."  After- 
wards, in  Com.  v.  Simpson  (t)  Mete.  1.38),  it  was  determined  that  when  the 
first  seament  of  the  indictment,  charging  the  defendant  with  l)eing  a  retailer  of 
s])Irituous  li(|Uors,  etc.,  was  badly  pleaded,  it  might  be  stricken  out  as  sui-plusage, 
an<l  judgment  entei'cd  ujjon  the  averment  of  a  single  illegal  sale  contained  in  the 
latter  bi'anch  of  the  count.  See  also  Com.  v.  Pray,  13  I'ick.  o59  ;  Com.  v. 
Odlin,  2.3  Pick.  275. 

(  /  )  Com.  r.  Bryden,  9  Mete.  1.37. 

The  defendant,  after  nolo  contendere  entered,  moved  in  arrest  of  juilgment, 
because  the  indictnu-nt  did  not  chai-ge  the  time  when  he  sold  s])irituons  li(iuor 
in  a  less  (|uantity  than  twenty-eight  gallons,  etc.,  with  the  certainty  and  ])re- 
cision  recpiired  bylaw,  so  as  to  enabh'  the  court  to  ri'uder  judgu»ent  of  guilty, 
or  so  us  to  apprise  him  of  the  precise  offence  of  which  he;  stood  charged,  and 
enable  him  to  prepare  for  his  defence.  This  motion  was  overruled  by  the 
municipal  court,  and  the  defendant  thereon  alleged  exceptions. 

Dewey,  J.  — "  Knongii  is  set  fnrtli  in  tlie  indictment  to  constitute  tlie  ollencc 
of  a  single  act  of  selling  spirituous  li(|Uor  without  Ix'iug  duly  licensed,  if  we 
strike  out  all  that  y)art  which  charges  generally  that  the  defendant,  '  on  divers 
days  and  times  between  the  first  day  of  .Jaunai-y  and  the  first  i\b)iiday  of  May, 
was  a  retailer  ami  seller  of  wine,  rnni,  brandy,  and  other  sj)iritnous  licjuors.' 
This,  we  tliink,  may  b('  stricken  out,  upon  the  autiiority  of  Com.  u.  Pray,  13 
J'ick.  .35f»,  and  the  People  v.  Adams,   17  Wend.  4(J5." 

Kxceptions  overruled. 
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duly  first  licensed  as  a  retailer  of  wine  and  spirits,  as  is  provided 
by  law  and  in  the  fortj'-seventh  chapter  of  the  revised  statutes 
of  said  commonwealth  ;  and  lie  did  then  and  there  sell  and  retail 
spirituous  liquor  to  a  person  whose  name  is  J.  C,  in  a  certain 
quantity  less  than  twenty-eiii!;ht  gallons,  and  that  delivered  and 
carried  away  at  one  time,  to  wit,  in  the  quantity  of  half  a  pint, 
against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(809)  Another  form  under  same. 

That  A.  B.,  of,  etc.,  on,  etc.,  at,  etc.,  and  there  on  divers  other 
days  and  times  between  the  first  day  of  last  and  the  said 

first  Monday  of  did  presume  to  be  and  was  a  retailer  and 

seller  of  wine,  brandy,  rum,  and  other  spirituous  liquors  in  a  less 
quantity  than  twenty-eight  gallons,  and  that  delivered  and  car- 
ried away  all  at  one  time ;  he  the  said  then  and  there  not 
being  duly  first  licensed  as  a  retailer  of  wine  and  spirits,  as  is 
provided  by  law  and  in  the  forty-seventh  chapter  of  the  revised 
statutes  of  said  commonwealth;  and  he  did  then  and  there  sell 
and  retail  wine  and  spirituous  liquors  to  a  person  and  to  persons 
whose  names  to  said  jurors  are  not  yet  known,  in  a  certain 
quantity  less  than  twentj^-eight  gallons,  and  that  delivered  and 
carried  away  at  one  time,  against,  etc.  {Conclude  as  in  book  1, 
cha2)ter  3.) 

[For  a  form  under  stat.  of  1855,  ch.  405,  prohibiting  the  keeping 
of  a  building  for  the  sale  of  intoxicating  liquors,  etc.,  not  in 
tJie  original  package,  etc.,  and  without  license,  etc.,  see  Com.  v. 
Quimi,  12  Gray^  178.] 

(810)  Violation  of  license  laws  in  Ehode  Island, 

That  A.  B.,  of  Warren,  in  the  aforesaid  county  of  Bristol, 
trader,  alias  grocer,  alias  merchant,  between  the  first  day 

of  June,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  forty-five,  and  the  tenth  day  of  jSTovember,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  forty-five,  and  within 
the  said  times,  with  force  and  arms,  at  Warren  aforesaid,  in  the 
aforesaid  county  of  Bristol,  did  sell  in  the  possessions  of 

him  the  said  A.  B.,  to  wit,  in  a  certain  shop,  situate  in  the  town 
of  Warren,  in  the  aforesaid  county  of  Bristol,  strong  liquor,  to 
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wit,  rum,  by  retail  in  a  less  quantity  thau  ten  gallons,  without 
license  first  had  and  obtained  from  the  town  council  of  the  said 
town  of  Warren,  against,  etc.,  and  against,  etc.  {Conclude  as  in 
book  1,  clia-pter  3.) 

And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further 
present,  that  the  said  A.  B.,  between  the  said  first  day  of  June, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty- 
five,  and  the  said  tenth  day  of  November,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty-five,  on  divers  Sun- 
days within  said  last  mentioned  times,  with  force  and  arms,  at 
"Warren  aforesaid,  in  the  aforesaid  county  of  Bristol,  did  sell, 
and  suffer  to  be  sold,  in  his  possessions  there  situate,  ale,  wine, 
and  strong  liquors  by  retail  in  a  less  quantity  th.ui  ten  gallons, 
without  license  first  had  and  obtained  from  the  town  council  of 
the  said  tOAvn  of  Warren,  against,  etc.,  and  against,  etc.  {Con- 
clude as  in  book  1,  chapter  3.) 

(811)  Same  in  NeiD  York.(g) 

That  J.  A.,  at,  etc.,  on,  etc.,  and  on  divers  other  days  and 
times  between  that  day  and  the  day  of  the  finding  of  this  in- 
dictment, to  wit,  etc.,  did  sell  by  retail  to  divers  citizens  of  this 
state,  and  to  divers  persons  to  the  jurors  aforesaid  unknown,  and 
did  deliver  in  pursuance  of  sale  to  the  said  divers  citizens,  and 
the  said  divers  persons  to  the  jurors  aforesaid  unknown,  strong 
and  spirituous  liquors  and  wines,  to  wit,  three  gills  of  brandy, 
three  gills  of  rum,  three  gills  of  gin,  three  gills  of  whiskey,  three 
gills  of  cordial,  three  gills  of  bitters,  three  gills  of  wine,  to  be 
drank  in  the  house,  store,  shop,  and  grocery  of  the  said  J.  A.,  in 
the  city  of  Utica  aforesaid,  without  having  obtained  a  license 
therefor  as  a  tavern-keeper,  and  without  being  in  any  other  way 
authorized,  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(812)  Same  in  New  Jersey. 

That  A.  B.,  late  of,  etc.,  on,  etc.,  at,  etc.,  unlawfully  did  sell 
by  retail,  and  cause  and  knowingly  permit  to  be  sold  to  C.  D., 
certain  ardent  spirits,  the  said  ardent  spirits  then  and  there  not 

((j)  Tliis  fVirin  is  (onnd  in  People  v.  Ailains,  17  \\ Ciid.  47.").  T!u>  coiiliiiiKiiKln 
and  tlic  snpiTlluoiis  allci^iitioiiM  ol*  rum,  etc.,  wlii<li  tlu-  proof  dous  not  liil,  may 
be  discliiirgcd  as  surplusage. 
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having  been  compounded  and  intended  to  be  used  as  medicine, 
by  less  measure  than  one  quart,  to  wit,  one  without  license 

for  that  purpose  first  had  and  obtained  in  the  manner  prescribed 
by  the  statutes  in  that  case  made  and  provided,  to  the  evil  exam- 
ple, etc.,  contrary,  etc.,  and  against,  etc.  {Conclude  as  in  book  1, 
chapter  3.) 

That  the  said  A.  B.,  on,  etc.,  at,  etc.,  unlawfully  did  sell,  and 
cause  and  knowingly  permit  to  be  sold  to  the  said  C.  D.,  a  cer- 
tain composition,  of  which  ardent  s[»irits  did  then  and  there 
form  the  chief  ingredient,  the  said  composition  then  and  there 
not  having  been  compounded  and  intended  to  be  used  as  medi- 
cine, by  less  measure  than  one  quart,  to  wit,  one  without 
license  for  that  purpose  first  had  and  obtained  in  the  manner 
prescribed  by  the  statutes  in  that  case  made  and  provided,  to 
the  evil  example,  etc.,  contrary,  etc.,  and  against,  etc.  {Conclude 
as  in  book  1,  chapter  3.) 

That  the  said  A.  B.,  on,  etc.,  at,  etc.,  unlawfully  did  sell,  and 
cause  and  knowingly  permit  to  be  sold  to  the  said  C.  D.,  certain 
mixed  liquors,  the  said  mixed  liquors  then  and  there  being  ardent 
sj)irits,  by  less  measure  than  five  gallons,  to  wit,  without 

license  for  that  purpose  first  had  and  obtained  in  the  manner 
prescribed  by  the  statutes  in  that  case  made  and  provided,  to 
the  evil  example,  etc.,  contrary,  etc.,  and  against,  etc.  {Conclude 
as  in  book  1,  chapter  3.) 

(813)  Same  in  Pennsylvania.{h) 

That  J.  B.,  late  of,  etc.,  on,  etc.,  and  on  divers  other  days 
and  times,  as  well  before  as  afterwards,  at,  etc.,  did  keep  a  tip- 

(/()  Com.  V.  Biiird,  4  S.  &  R.  141. 

Duncan,  J. — "The  motion  in  arrest  of  judgment  will  be  first  disposed  of,  in 
doing  which  it  will  be  proper  to  consider  the  various  legislative  provisions  on 
this  subject.  The  act  of  1710  (1  Smith's  Laws.  73)  provides  that  no  person, 
without  license  from  the  justices,  shall  keep  a  public  house  of  entertainment, 
tippling-house,  or  dram  shop,  under  the  penalty  of  five  pounds,  one-half  thereof 
to  the  governor,  and  the  other  half  to  the  use  of  the  poor  of  the  city  or  town- 
ship where  the  ofience  shall  have  been  committed.  By  a  supplement  to  this 
act,  passed  2l>th  August,  1721  (1  Smith's  Laws,  127),  it  is  enacted,  that  no  per- 
son not  *[ualified  as  by  the  above  recited  act  shall  presume  to  sell,  or  barter 
with  or  deliver,  any  wine,  rum,  etc.,  which  shall  be  used  or  drank  in  their  houses, 
yards,  or  sheds,  or  shall  be  so  used  or  drank  in  any  shelter,  place,  or  wood,  near 
or  adjacent  to  them,  with  their  privity  or  consent,  by  any  companies  of  negroes, 
servants,  or  others,  or  retail  or  sell  to  any  person  or  persons  whatsoever  any 
rum,  brand\-,  or  other  spirits,  by  less  quantity  or  measure  than  one  quart,  nor 
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pling-house,  without  any  license  so  to  do  first  had  and  obtained 
according  to  law,  and  then  and  there  without  such  license,  com- 

any  wine,  by  any  less  measure  or  quantity  than  one  gallon,  nor  any  beer,  ale,  or 
cider,  by  any  less  (juantity  than  two  gallons,  and  the  same  licjuors  respectively, 
delivered  to  one  person  and  at  one  time,  under  the  same  penaltv  as  is  prescribed 
by  the  act  of  1710.  By  the  act  of  19th  INlarch,  1783  (3  Smith's  Laws,  65),  it 
is  provided,  that  if  any  person  or  persons  shall  hereafter  retail  and  sell  less  than 
one  quart  of  rum,  wine,  brandy,  or  other  spirits,  to  be  delivered  at  one  time  to 
one  person,  without  having  first  obtained  a  license  agreeably  to  law  for  that  pur- 
pose, he  or  they  shall  forfeit  and  pay  for  every  such  offence  the  penalty  of  ten 
pounds. 

"The  most  solid  objection  to  this  indictment  is  the  omission  to  state  that  the 
liquor  was  delivered  at  one  time  and  to  one  person  ;  and  I  own  that  if  this  were 
res  Integra^  it  would  be  difficult  to  answer.  But  it  will  be  observed,  that  the 
same  words  are  used  in  the  act  of  1721\  '  and  the  same  liquors  respectively  de- 
livered to  one  person  and  at  one  time ;  '  and  in  the  act  of  1 783,  '  shall  sell  or 
retail  less  than  one  quart,  and  to  be  delivered  at  one  time  and  to  one  person.' 
The  only  alteration  in  the  act  of  1817  is,  that  in  the  city  and  county  of  Phila- 
delphia the  offence  is  to  consist  of  selling  less  than  one  pint,  instead  of  one  quart, 
the  penalty  is  increased,  and  in  the  distribution  of  the  penalty.  Keeping  a  tip- 
pling-house  is  still  an  offence.  Keeping  a  tippling-house  in  the  city  and  county 
of  Philadelphia,  the  overt  act  being  the  retailing  of  li(|Uor  by  less  measure  than 
one  pint,  is  punishable  under  this  statute.  This  form  of  indictment  having  ])re- 
vailed  for  eighty  years,  been  adopted  by  successive  attorney-generals,  the  pro- 
visions of  the  several  acts  being  nearly  if  not  altogether  in  the  same  Avortls,  the 
court  will  not  say  that  all  the  prosecutions  during  that  long  period  of  time  are 
erroneous ;  for  it  is  admitted  that  this  has  been  the  only  form.  A  continued 
and  contemporaneous  practice  under  a  statute,  in  a  matter  merely  foi-mal,  ought 
not  liglitly  to  be  disturbed.  The  court  have  less  difhculty  in  deciding  the  re- 
maining points.  Tlie  only  remedy  is  by  indictment.  The  keeping  a  tij)pling- 
house  is  an  indictable  oH'ence.  The  general  prohibition,  under  penalty,  to  sell 
li(jnors  by  less  measure  tliaii  one  ([uart  would,  it  is  admitted,  render  the  act 
indictable,  unless  sonu;  particular  mode  of  recovering  the  penalty  is  prescribed ; 
and  the  remedy  by  action  is  inferred  from  the  use  of  the  words  'costs  of  suit,' 
in  the  second  section.  Tiiis  ajjpears  a  forced  inference,  not  warranted  b}'  a  just 
construction  of  the  whole  act ;  for  how  in  a  yMt  tfun  action  coidd  the  court  sen- 
tence the  oircnder,  if  convicted,  to  pay  the  penalty,  or  to  the  ])enitentiary  liouse, 
to  be  kept  at  hard  labor?  As  to  the  offence  being  laid  in  tlie  city,  if  it  could 
not  be  so  laid,  it  would  follow,  that  where  the  retailing  was  in  tiie  county  it 
would  be  exempted  from  punishment ;  for  though  tlie  city  might  be  in  the 
county,  the  county  could  not  be  in  tlie  city.  The  city  and  county  are  to  be 
construed  disjunctively.  Such  is  the  manifest  declaration  of  tlie  legislature  ; 
for  in  the  distnitiition  of  the  penalty,  one  lialf  is  to  enure  to  the  guardians  of 
the  poor  of  the  township  or  district  wiicre  tlie  offence  shall  occur.  Any  other 
construction  would  n-ncler  the  act  insensible  and  void  ;  nor  is  there  any  such 
irillexiijh^  ride  in  the  coristructinn  of  jienal  statutes,  that  you  must  abide  by 
the  very  lett<'r ;  for  in  the  ctmstruction  of  penal  statutes  the  stri<'t  meaning  of 
the  ('xi)ressions  has  been  (hsparted  from,  in  order  to  comply  with  the  manifest 
spirit  and  intention  of  the  law.  1  Binn.  277.  Nor  does  regard  to  criminals 
recjnire  such  construction  of  the  words  perhaps  not  absolutely  clear,  as  would 
teiul  to  destrfiy  and  evaile  the  very  intention  and  meaning  of  the  act.  It  is  not 
inifre(|nent  in  the  <-oiistriii'tioii  of  statutes  to  take  tlie  disjunctive  as  a  copida- 
tive  and  the  copulative  as  a  flisjimctive,  in  order  to  make  the  words  stand  with 
reason  and  the  intent  of  the  framers  of  the  law.  Plow.  206;  6  Cranch,  7. 
They  arc  so   to   be   considered    hei-e.     An   act  declaring  that  a  particular  act 
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monly  and  jiublicly  did  sell  and  utter,  and  cause  to  be  sold  and 
uttered,  to  sundry  persons  divers  quantities  of  rum,  brandy,  and 
whiskey,  and  other  spirituous  liquors,  by  less  measure  than  one 
pint,  contrary,  etc.,  and  against,  etc.  {Conclude  as  in  book  1, 
chapter  3.) 

(814)  Another  form  fo?^  same,  being  that  used  in  Philadelphia. 

That  A.  B.,  late  of,  etc.,  on,  etc.,  at,  etc.,  did  sell  and  retail, 
and  cause  to  be  sold  and  retailed,  less  than  one  quart  of  rum, 
wine,  brandy,  and  other  spirituous  or  vinous  liquors,  then  and 
there  delivered  at  one  time  and  to  one  person,  and  to  more  than 
one  person,  without  having  first  obtained  license  agreeably  to 
law  for  that  purpose,  contrary,  etc.,  and  against,  etc.  {Conclude 
as  in  book  1,  chapter  3.) 

(815)  Same  in  Virginia.{i) 

That  W.  T.,  late  of,  etc.,  on,  etc.,  unlawfully,  and  without 
then  having  a  license  therefor  according  to  law,  at  the  store  of 
said  W.  T.,  in  the  county  of  Wood,  and  within  the  jurisdiction 
of  the  county  court  of  said  county,  did  sell  by  retail,  whiskey, 
brandy,  and  other  liquors  to  the  jurors  unknown,  and  mixtures 
thereof,  to  J.  N".,  to  be  drank  at  the  said  place  where  sold  as 
aforesaid,  contrary,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(816)  Same  in  North  Carolina. 

That  A.  B.,  late  of,  etc.,  at,  etc.,  on,  etc.,  and  on  other  days 
both  before  and  since  that  day  up  to  the  taking  of  this  inquisi- 
tion, unlawfully  and  wilfully  did  sell  and  retail  to  one  C.  D., 
and  to  other  persons  to  the  jurors  unknown,  a  quantity  of 
spirituous  liquors  by  the  small  measure,  viz.,  by  a  measure  less 
than  one  quart,  he  the  said  A.  B.  having  there  and  then  no 
license  so  to  sell  and  retail,  contrary,  etc.,  and  against,  etc. 
{Conclude  as  in  book  1,  chapter  3.) 

committefl  in  the  counties  of  Philailolpliia  and  Bucks,  should  bo  punished  in  a 
certain  manner,  necessarily  means  in  either  county,  tor  it  could  not  be  com- 
mitted in  both  ;  it  describes  a  certain  district  consistinji  of  two  counties  ;  if  not 
so  considered,  the  offence  never  could  be  committed  ;  it  could  not  be  committed 
in  both  counties." 

(/)   See  Tefft  r.  Com.,  8  Leiiih,  721. 
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(817)  Same  in  Alabama. 

That  A.  B.,  late  of,  etc.,  on,  etc.,  in  the  county  aforesaid,  did 
sell  spirituous  liquors,  to  wit,  rum,  brandy,  and  whiskey,  in  less 
quantity  than  one  quart,  without  license,  to  one  C.  D.,  and  to 
divers  other  persons  whose  names  are  to  the  jurors  aforesaid 
unknown,  contrary,  etc.,  and  against,  etc.  {Conclude  as  in  hook 
1,  chapter  3.) 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  said  A.  B.,  on  the  day  and  year  aforesaid,  in  the 
county  aforesaid,  did  sell  ardent  spirits,  to  wit,  rum,  brandy,  and 
whiskey,  in  quantities  of  one  quart,  by  the  quart,  without  license, 
to  one  C.  D.,  and  to  divers  other  persons  whose  names  are  to  the 
jurors  aforesaid  unknown  ;  and  that  the  said  rum,  brandy,  and 
whiskey  was  then  and  there  drank  and  consumed  on  the  prem- 
ises of  him  the  said  A.  B.,  contrary,  etc.,  and  against,  etc. 
{Conclude  as  in  book  1,  chapter  3.) 

(818)  Same  in  Kentucky.{j) 

That  A.  B.,etc.,  on,  etc.,  at,  etc.,  did  keep  a  tippling-house,  by 
then  and  there  selling,  hy  the  small  and  by  retail  in  said  tippling- 
house,  divers  quantities  of  spirituous  liquors,  to  wit,  whiskey, 
brandy,  rum,  gin,  wine,  etc.,  to  divers  persons  to  the  jurors  un- 

[j)  Overshine  v.  Com.,  2  B.  Mon.  344. 

"  T!ie  iiKlictmont,"  suid  tlie  court,  "  with  sufficient  certainty,  charges  those 
acts  wliicli  constitute  keeping  a  tippling-house.  It  not  only  charges  the  selling 
spirituous  licjuors  by  retail,  but  also  the  pennittinfj  the  same  to  br  drank  in  the 
houae,  and  in  this  latter  specification  dill'ers  from  the  case  of  Woods,  etc.,  v. 
Com.  (1  B.  Mon.  74),  in  wiiich  the  sellivf/  by  retail  only  was  specified.  And  if 
it  were  conceded  that  the  oifence  cliai-ged  is  one  for  which  a  presentment  might  be 
maintained,  it  would  not  follow  that  an  indictment  would  not  also  be  good.  An 
indictiiicnt  embraces  all  the  recjuisitt's  of  a  good  presentment,  and  even  more, 
nainclv,  tlur  signature  of  the  attorney  for  the  commonwealth,  which  cannot  render 
it  ba<l  as  a  i)reseiitmeiit.  Nor  can  the  fact  tiiat  an  indictment  has  been  found 
for  an  oU'ence  for  which  a  presentment  would  lie,  ])revent  the  court  trom  assessing 
the  fine  without  the  intervention  of  a  jury  in  any  case  in  which  he  could  assess  it 
upon  a  pri'scntment.  Nor  is  the  olijectiou  that  tlu-  foreman  of  the  grand  jury 
lias  signed  the  indictment  under  the  words  '  a  true  bill,'  indorsed  on  the  same, 
sustaiiialile.  'J'lie  statute  of  1K14  (Stat.  Law  1st,  r)4l),  according  to  its  gram- 
matical construclion,  re(|uires  indictments  as  well  as  presentments  to  be  sif/ncd 
by  till!  foreman  ;  it  does  not  direct  ii-hcrr  the  signature  is  to  be  placed  ;  and  though 
it  may  lie  iiii|)lied  that  it  was  inteinled  to  be  placed  at  the  footof  tlu'  presentment 
or  indictment,  as  the  object  of  the  signature  was  to  show  the  court  that  it  liad  been 
passcfl  u|)oii  and  found  by  the  grand  jury,  this  is  as  well  sliowii  by  an  indorsement 
of  his  signature  as  i>y  ])laf;ing  it  at  tiie  tV)ot  of  the  iiidietiiieiit,  and  either  form,  we 
liave  no  doubt,  will  suffice." 
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known,  and  by  then  and  there  permitting  the  same  to  be  drank 
in  said  tijipling-house,  he  tlie  said  A.  B,  not  then  and  there 
being  a  licensed  tavern-keeper,  etc. 

(819)  Same  in  Tennessecik) 

That  D.  S.,  late  of,  etc.,  on,  etc.,  unlawfully  did  keep  a  tip- 
pling-house,  and  then  and  there  did  vend  and  retail  spirituous 
liquors  in  less  quantities  than  one  quart,  and  by  the  quart,  in- 
tended to  be  drunk  on  the  premises,  against,  etc.,  and  against,  etc. 
{Conclude  as  in  book  1,  chapter  3.) 

(820)  Same  in  Mississippi. 

That  on,  etc.,  A.  B.,  etc.,  at,  etc.,  did  then  and  there  unlawfully 
sell  and  retail  vinous  and  spirituous  liquors,  to  wit,  wine,  rum, 
gin,  brandy,  whiskey,  ale,  and  porter,  in  a  less  quantity  than  one 
gallon,  to  one  C.  D.,  and  to  other  persons  to  the  jurors  aforesaid 
unknown,  contrary,  etc.,  and  against,  etc.  {Conclude  as  in  book 
1,  chapter  3.) 

That  on,  etc.,  A.  B.,  being  then  and  there  a  tavern-keeper  and 
innkeeper,  with  force  and  arms,  at  the  county  of  aforesaid, 

did  then  and  there  unlawfully, gratuitously, and  without  special 
charge  therefor,  offer,  give,  and  deliver  vinous  and  spirituous 
liquors, towit,  wine,  rum,  gin,  brandy,  whiske}',  ale,  and  porter,in 
a  less  quantity  than  one  gallon,  to  one  J.  Iv,,  and  toother  persons 
to  the  jurors  aforesaid  unknown;  which  said  J.  K.,  and  which  said 
other  persons,  were  then  and  there  the  guests  of  the  said  A.  B., 
contrary,  etc.,  and  against,  etc.  {Conclude  as  m  book  1,  chap- 
ter 3.) 

That  on,  etc.,  the  said  A.  B.,  being  then  and  there  a  tavern- 
keeper  and  innkeeper,  with  force  and  arms,  at  the  county  of 
aforesaid,  did  then  and  there,  by  evasion,  subterfuge,  and 
chicanery,  sell  and  dispose  of  spirituous  liquors,  in  violation  of 
the  plain  intent  and  meaning  of  an  act  and  law  of  the  state  of 
Mississippi,  bearitig  date  the  ninth  day  of  February,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  thirty-nine,  and  en- 
titled "  An  act  for  the  suppression  of  tippling-houses,  and  to  dis- 
courage and  prevent  the  odious  vice  of  drunkenness,"  contrary, 
etc.,  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

{k)  This  count  was  upheld  in  Sandcrlin  v.  State,  2  Humph.  315. 
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(820a)  Selling  to  person  of  intemperate  habits  under  Alabama,  statute. 

That  J.  T.,  etc.,  before  the  finding  of  this  indictment,  did  sell 
or  give  spirituous,  vinous,  or  malt  liquors,  to  J.  S.,  a  person  of 
known  intemperate  habits ;  against  the  peace,  etc.(/)  {Conclude 
as  in  book  1,  chapter  3.) 

(8206)  Same  under  Pennsylvania  statute. 

That  A.  B.,  etc.,  hite  of  the  said  count}',  on  the 

day  of  in   the  year  of  our  Lord   one  thousand   eight 

hundred  and  eighty  at   the  county  aforesaid,  and  within 

the  jurisdiction  of  this  court,  with  force  and  arms,  etc.,  being 
then  and  there  the  keeper  of  a  certain  hotel,  inn,  and  tavern, 
did,  then  and  there,  unlawfully  and  wilfully  furnish,  and  cause 
to  be  furnished,  to  one  D.  D.,  to  be  used  as  a  beverage,  certain 
intoxicating  liquors,  wines,  ales,  and  beer,  the  said  D.  D.  then 
and  there  being  a  person  of  known  intemperate  habits,  and  one 
M.  D.,  the  wife  (son  or  daughter)  of  the  said  D.  D,,  having  with- 
in the  space  of  three  montiis  from  the  day  and  year  aforesaid 
given  a  distinct  notice  to  the  said  A.  B.,  forbidding  him  from 
furnishing  the  said  D.  D.  with  such  intoxicating  drinks  and 
liquors  as  aforesaid,  contrary,  etc.(>/i)  [Conclude  as  in  book  1, 
chapter  3.) 

OFFENCES  TO  DEAD  BODIES. 

(821)  Digging  up  and  taking  awag  a  dead  body  from  a  church-yard, 

at  common  law.{n) 

That  A.  B.,  late  of,  etc.,  on,  etc.,  witii  force  and  arms,  etc.,  at, 
etc.,  the  church-yard  of  and  belonging  to  the  parish  church  of  the 

(/)  It  was  licld  that  this  indictment  was  suflicient  altliough  it  doi-s  not  negative 
the  n'cjuisition  of"  a  physician.     Tatuin  r.  State,  i;;?  Ahi.  147. 

(///)  For  tlie  above  I  am  indebted  ( 1 88 1 )  to  Mr.  Ker,  formerly  assistant  dis- 
trict attorney  in  I'liiladelphia. 

(//)   Dir-kinson's  Q.  S.  0th  ed.  .Til'). 

Tliis  has  always  been  hehl  a  misdemeanor  indictal)le  at  common  hiw  (4  ]i\n. 
Com.  2:5.^;  2  T.'ll.  733,  K.  r.  Lynn  ;  Wli.  Cr.  J..  «tii  ed.  §  14.S2n)  ;  and  so  is 
selling  the  dead  body  of  a  person,  capitally  convicted,  for  dissection,  whether 
there  is  <lirect  evidence  or  not  that  tlie  (h'fendant  sohl  the  body  for  lucre  and 
gain  and  for  dissection.  K.  r.  Candiek,  1  D.  it  K.  N.  1'.  C.  13;  (iraham,  IJ. 
Jf  the  shroud,  coflin,  or  any  other  ehattid  accompanying  the  dead  body  bo  taken 
away,  with  intent  to  steal,  such  taking  is  a  larceny.      Se(^  2  &  3  Win    IV'.  c.  lb. 

Cf.  Arch!)old's  C.  I'.  :>\\\  Am.  ed.  78(1  ;  R.  c'CmIIs,  i{.  ^c  li.  3(i(;,  note;  Com. 
V.  Cooley,  10  Pick.  37.     To  casta  body  into  u  river  without  the  rites  of  sepul- 
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same  parish  there  situate,  unlawfully  did  enter,  and  the  grave 
there,  in  which  the  body  of  one  M.  B.,  deceased,  had  lately  be- 
fore then  been  interred,  and  then  was,  witli  force  and  arms,  un- 
lawfully, voluntarily,  wilfully,  and  indecently  did  dig,  open,  and 
afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  with  force 
and  arms,  at,  etc.,  the  body  of  him  the  said  M.  B.,  out  of  the 
grave  aforesaid,  unlawfully  and  indecently  did  take  and  carry 
away  ;  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(822)  Memoval  of  dead  body^  under  Massachusetts  statute.{n') 

That  W.  S.  and  J.  K.,  late  of,  etc.,  on,  etc.,  did  unlawfully, 
feloniously,  knowingly,  and  wilfully  remove,  and  convey  away 
from  the  said  town  of  a  certain  human  body,  the  body  of 

J.  M.,  who  had  deceased  at  W".,  previous  to  the  said  removing 
and  conveying  away  aforesaid,  they  the  said  W.  S.  and  J.  K. 
not  being  authorized  by  the  board  of  health  or  overseers  of  the 
poor,  or  the  selectmen  of  the  said  town  of  W.  (and  the  said  W. 
S.  and  J.  K.  then  and  there,  to  wit,  at  the  time  of  removing  said 
human  body,  intending  to  use  and  dispose  of  it  for  the  purpose 
of  dissection),  against,  etc.,  and  contrary,  etc.  {Conclude  as  in 
book  1,  chapter  3.) 

(823)  Disinterring  dead  body.{o) 

That  S.  L.,  of  Chelsea,  in  the  said  county  of  Orange,  on  the 
night  of  the  twenty-fifth  of  October,  in  the  year  of  our  Lord 

ture  is  ;i  misdemeanor.  Kanavan's  case,  1  Greenl.  226.  If  the  body  cannot 
be  recognized,  it  should  be  stated  as  that  of  a  person  to  the  jurors  unknown; 
and  the  same  course  of  j)leading  can  be  followed  where  it  is  doubtful  where  the 
body  was  taken  from.      H.  &  K.  SUi;,    note.      See  Wh.  Cr.  Ij.  8th  ed.  §  1432a. 

A  form  for  the  withholding  Christian  burial  from  a  child  will  be  found  supra, 
717. 

(n')  This  is  under  statute  1830,  eh.  57;  Rev.  Sts.  ch.  130,  §  19;  and  with 
the  exception  of  tiie  ])art  in  brackets  was  betbre  the  supreme  court  on  error,  in 
Com.  V.  Slack,  19  Tick.  304.  The  judgment  was  ari'csted,  Wilde,  J.,  saying: 
"We  are  of  opinion,  therefore,  that,  as  there  is  no  averment  in  this  indictment 
that  the  deicndant  removed  the  dead  body  with  the  intent  to  use  or  dispose  of 
it  for  the  ])urpose  of  dissection,  and  as  we  consider  such  intent  as  the  essence 
of  the  crime,  the  indictment  is  defective."  This  being  the  oidy  error  noticed 
by  the  court,  its  correction  may  bring  this  Ibrni  sutliciently  within  the  pro- 
visions of  the  statute.  Some  doubt,  however,  seems  to  have  been  entertained 
whether  the  statute  was  meant  to  include  any  eases  except  those  occurring  after 
sepulture,  and  it  would  be  better  to  insert  a  second  count  with  an  averment  to 
meet  this  ditHculty. 

(o)   State  V.  Little,  1  Vt.  331. 

"  This  indictment  is  not  drawn  with  great  caution.      It  does  not  attempt  to 
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one  thousand  eight  hundred  and  twenty-six,  with  force  and 
arms,  at  Washington,  in  the  said  county  of  Orange,  the  public 
burying-ground,  near  the  west  meeting-house  in  said  Washing- 
ton, unlawfully  did  enter,  and  the  dead  body  of  one  B.  P.  C, 
then  latelj'  before  laid  in  a  coffin  and  interred  in  the  same 
burying-ground,  did  then  and  there  unlawfully  dig  up,  disinter, 
remove  from  the  said  coffin,  disturb,  and  carry  away,  to  the  evil 

charge  the  defendant  in  the  words  of  the  statute.  Nor  was  that  necessary,  if 
other  words  equivalent  were  inserted.  It  is  objected  to  the  indictment  that  it 
neither  adopts  tlie  words  of  the  statute,  nor  those  that  are  ecjuivalent.  The 
indictment,  instead  of  saying  'the  remains  of  any  dead  person,'  says  'the 
dead  body  of  Benjamin  P.  Calfe,  then  hitely  before  laid  in  a  coffin  and  interred 
in  the  same  burying-ground.'  Wliat  are  the' remains  of  a  dead  person?  the 
dead  body  is  the  answer.  This  is  well  understood  in  common  parlance.  Noth- 
ing else  does  remain  after  the  spirit  has  fled,  but  the  dead  body.  In  speaking 
of  a  person  who  is  living,  if  we  say  that  his  bod}'  was  hurt,  wounded,  etc.,  it  is 
well  understood  in  its  appropriate  sense.  It  means  the  body  of  a  person,  not  of 
his  horse  or  his  ox. 

"The  objection  that  it  does  not  appear  that  Benjamin  P.  Calfe  was  a  person 
— that  he  ever  lived  and  died,  etc. — are  rather  too  nice  and  technical  to  be 
sanctioned.  All  the  statutes  against  crimes  use  the  expression,  '  if  anj'  person 
shall  do  such  an  act;'  '  if  any  person  shall  break  the  peace;'  'if  any  person 
shall  counterfeit  the  coins,'  etc.  No  indictment  upon  these  statutes  was  ever 
seen  alleging  that  the  defendant  was  a  person.  The  charge  is  that  A.  B.  did 
such  an  act.     This  is  sufficient. 

"  80  of  some  othi'r  circumstances  noticed  as  objections.  They  seemed  answered 
by  reading  the  indictment  as  every  person  would  understand  it.  '  Tluit  the 
defemlant  at  Washington,  in  said  county,  with  force  and  arms,  the  public  bury- 
ing-grounil  near,  etc.,  in  said  Washington,  unlawfully  did  enter,  and  the  dead 
body  of  one  Benjamin  P.  Calfe,  then  lately  before  laid  in  a  coffin,  and  iuterrred 
in  the  same  burying-ground,  did  then  and  there  unlawfully  dig  up,  disinter, 
remove  from  the  said  coflin,  disturb,  and  carry  away.'  All  these  expressions 
combined  leave  but  little  of  that  uncertainty  supposed  by  the  objections. 

"But  it  is  urged  tiiat  there  is  no  averment  that  tiie  dead  body  remained  in- 
terred at  the  time  it  was  dug  up  by  the  defendant.  That  it  onl\'  appears 
argumentatively.  This  would  have  been  plausible,  if  there  were  no  allegation 
of  interment.  That  the  defendant  dug  up  the  body  would  strongly  imply  that 
it  was  in  a  state  capal)le  of  being  dug  up;  that  is,  that  it  was  interred.  Yet 
this  wnidd  be  infiTcni-e  only.  J?ut  wlicn  the  iridictnu-nt  not  only  alleges  that 
tlic  defendant  dug  uji,  disturl)ed,  disinterred,  and  removed  the  body  of  Benjamin 
P.  Calfe,  but  also  alleges  tliat  the  same  dead  body  had  then  lately  been  laid  in 
a  coffin  and  interred  in  the  same  burying-ground,  it  seems  too  much  to  call 
upon  the  court  to  presume,  tiiat,  notwitlistanding  all  these  allegations,  the 
bfuly  might  have  Ix-tii  disinterred  in  the  mean  time  and  not  then  capable  of 
being  <iug  ujt  by  the  defendant. 

"It  is  hardly  siip]>osal)le  that  the  defendant  could  have  ever  suffered  at  the  trial, 
or  been  jeopardized,  by  the  admission  of  any  testimony  but  what  apj)lied  to  the 
in<lictment,  according  to  its  most  natural  signili<'ation,  ami  was  intended  by  the 
grand  jury  who  presented  the  same.  If  jjroof  had  l)een  offered  of  tlie  disinterring 
of  any  other  lint  a  human  bo<iy,  or  any  other  but  the  body  of  a  nuin  or  boy  of  tiie 
name  of  lienjamin  P.  Calfe,  it  would  have  b»!en  excluded,  as  not  HUj)j)ortiug  the 
indictment." 
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example,  etc.,  contrary,  etc.,  and  against,  etc.  {Conclude  as  in 
book^  1,  chapter  3.) 

(824)  Removing  a  body  from  its  grave  where  there  are  near  relatives^ 
under  Ohio  siatute.{'p) 

That  A.  B.,  late  of  the  county  of  aforesaid,  on  the 

day  of  in  the  year  of  our  Lord  one  thousand  cit^ht  hun- 

dred and  at  the  incorporated  town  and  village  of  in 

the  county  of  aforesaid,  the  grave  of  one  M.  N.,  deceased, 

there  situate  and  being,  and  in  which  said  grave  the  body  of 
the  said  M.  1^.,  deceased,  had  then  been  interred,  and  then  and 
there  was,  unlawfully  and  maliciously  did  open,  and  then  and 
there  the  body  of  the  said  M.  N.,  deceased,  maliciously  did 
remove  and  carry  away  from  its  said  grave  for  the  purpose  of 
dissection  and  surgical  experiments,  without  the  consent  of  any 
of  the  near  relatives  of  the  said  M.  N.,  deceased,  although  there 
were  divers  of  the  said  near  relatives  of  the  said  M.  N.,  deceased, 
then  living  and  residing  near  by  and  in  the  county  aforesaid,  to 
wit  {here  set  forth  what  relatives  there  were),  which  he,  the  said  A. 
B.,  then  and  there  well  knew. 

(825)  Same  in  Indiana.{q) 

That  A.  B.,  on,  etc.,  at,  etc.,  did  then  and  there  remove  the 
dead  body  and  corpse  of  one  P.  W.  from  interment  in  a  public 
burying-ground,  in  which  she  had  been  then  and  there  interred, 
without  having  obtained  the  consent  therefor  of  the  said  P.  in 
her  lifetime,  nor  of  her  near  relations  since  her  death,  contrary, 
etc.     {Conclude  as  in  hook  1,  chapter  3.) 

(826)  Selling  the  body  of  a  capital  convict  for  dissection,  dissection 
being  no  part  of  the  sentence. {r) 

That  on,  etc.,  one  E.  L.  was  publicly  executed,  at  the  parish 
of  St.  Mary,  Newington,  in  the  county  of  Surrey ;  that  on  the 
day  and  year  aforesaid,  in  the  parish  and  county  aforesaid,  one 
G.  C,  of,  etc.,  undertaker,  was  retained  and  employed  by  W. 

(p)  Warren's  C.  L.  375. 

(7)   Sustained  in  State  v.  IM'Clure,  4  Blackf.  328. 

(r)  R.  V.  Cundiok,  D.  &  R.  N.  P.  C.  13;  16  Eng.  Com.  Law,  413.  The 
defendant  was  eonvioted  and  sentenee  passed. 
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W.,  the  keeper  of  the  jail  in  and  for  the  said  county,  to  bury 
the  body  of  the  said  person  so  executed,  for  certain  reward  to 
be  tlierefor  paid  to  the  said  G.  C,  by  and  on  behalf  of  the  said 
county,  and  in  pursuance  of  the  said  retainer  and  employment, 
the  body  of  the  said  person,  so  executed  as  aforesaid,  was  then 
and  there  delivered  to  the  said  G.  C.,for  the  purpose  of  being  so 
by  him  buried  as  aforesaid,  and  it  then  and  there  became  the 
duty  of  the  said  G.  C.  to  bury  the  same  accordingly  ;  but  that 
the  said  G.  C,  being  an  evil  disposed  person,  and  of  a  most 
wicked  and  depraved  disposition,  and  having  no  regard  to  his 
said  duty,  nor  to  religion,  decency,  morality,  or  the  laws  of  this 
realm,  did  not,  nor  would  bury  the  said  body  so  delivered  to 
him  as  aforesaid,  but  on  the  contrary  thereof,  on,  etc.,  at,  etc., 
aforesaid,  unlawfully  and  wickedly,  and  for  the  sake  of  wicked 
lucre  and  gain,  did  take  and  carry  away  the  said  body,  and  did 
sell  and  dispose  of  the  same  for  the  purpose  of  being  dissected, 
cut  to  pieces,  mangled,  and  destroyed,  to  the  great  scandal  and 
disgrace  of  religion,  decency,  and  morality,  in  contempt  of  our 
said  lord  the  king  and  his  laws,  to  the  evil  example  of  all  other 
persons  in  like  case  offending,  and  against,  etc.  {Conclude  as  in 
book  1,  chapter  3.) 

(827)  Preventing  the  interment  of  a  dead  body  by  an  arrest.{s) 

That  A.  B.  and  C.  D.,  on,  etc.,  with  force  and  arms,  at,  etc., 
in,  etc.,  a  certain  dead  body,  to  wit,  the  body  of  M.  B.,  then 
and  there  being,  unlawfully  and  wickedly  did  arrest,(^)  take, 
and  carry  away,  and  cause  and  procure  to  be  arrested,  taken, 
and  carried  away,  with  an  unlawful  and  wicked  intention  to 
prevent  the  interment  and  burial  of  the  said  dead  body  of  the 
said  M.  B.,  which  ought  to  have  been  done  and  performed  ac- 
cording to  the  rites  and  ceremonies  of  the  church  of  that  part 
of  this  realm  called  England,  against,  etc.  {Conclude  as  in  book 
1,  chapter  3.) 

(a)  Dickinson's  Q.  S.  p.  393,  6th  od. 

(0  A  vuljiar  notion  at  on«  time  jn-cvailed,  tliat  it  was  lawful  to  arrest  the 
corpse  of  a  pi-rsoii  defeased,  for  a  civil  delit  due  I'roin  tlie  jiarty  in  his  lifetinu\ 
But  now  it  is  r'h'arly  ascertained  that  no  such  practice  is  lawful ;  indei'd,  to  pre- 
vent the  hoily  from  heinjf  inteiTe(l  is  an  oll'ence  airainst  decency,  and  as  such  in- 
dictaiih;  under  the  class  oi"  misdemeanors.  Jones  r.  Aslil)urnhain,  4  East,  K. 
4(;.0  ;  Young's  case,  2  T.  11.  734  ;  2  Bla.  Com.  472,  Hth  ed.  ;  1  Burn's  Ecc.  Law, 
by  Tyrwhitt,  258,  2.')!). 
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OFFENCES  AGAINST  LOTTERY  LAWS. 

(828)  Selling  lottery  tickets.{u)     General  frame  of  indictment. 

That  A.  B.,  late,  etc.,  on,  etc.,  at,  etc.,  unlawfully,  etc.,  did 

sell(2j)  to  one  C.  D.(w)  a  certain  lottery  ticket  {x)  {where  only  lot- 

* 

(u)   See  Wh.  Cr.  L.-8th  ed.  §  1490. 

{v)  Whore  the  stiitiite  inchules  -within  the  offence  to  offer  to  sell,  etc.,  the 
averment  "did  sell  and  offer  for  sale"  is  not  duplicity.  Com.  v.  Eaton,  15  Pick. 
273  ;  Com.  v.  Harris,  13  Allen,  .534  ;  Wh.  Cr.  L.  8th  ed.  §1494  ;  infra,  833,  note. 

(«')  The  more  judicious  course  is  to  individuate  the  offence  by  naming  the 
vendee,  or  averring  the  sale  to  be  to  a  person  unknown.  Com.  v.  Thurlow,  24 
Pick.  374;  States.  Walker,  3  Harring.  547;  Com.  v.  Eaton,  15  Pick.  273. 
The  weight  of  authority  is  tluit  one  or  the  other  allegation  must  be  made.  Peo- 
ple V.  Taylor,  3  Denio,  D9 ;  People  v.  Adams,  17  Wend.  4  75  ;  State  v.  Munger, 
15  Vt.  290;  State  v.  Stucky,  2  Blackf.  289  ;  State  v.  Maxwell,  5  lb.  230;  But- 
ler V.  State,  lb.  280. 

(x)   In  this  note  will  be  considered — 

(1)  To  what  cases  the  term  ticket  applies. 

(2)  In  what  cases  the  ticket  should  be  set  forth. 

(1)  To  what  cases  the  term  ticket  apjjlies.  The  general  effect  of  the  term, 
under  the  statutes  usually  in  force,  is  discussed  by  the  supreme  court  of  Missouri 
as  follows  :  — 

"  The  principal  point  made  in  this  branch  of  the  case  is,  whether  the  proof 
of  the  sale  of  a  quarter  ticket  will  sustain  the  indictment  which  charges  that 
the  defendant  sold  a  ticket.  The  ticket  proved  to  be  sold  read,  '  The  holder  of 
this  ticket  will  be  entitled  to  one-fourth  of  the  prize  drawn  to  its  number.' 
This  was  physically  a  ticket,  not  part  of  a  ticket.  That  its  holder  was  entitled, 
if  among  the  fortunate,  to  only  one-fourth  of  the  prize  drawn  by  its  correspond- 
ing number,  does  not  make  it  less  a  ticket.  It  was  complete  in  itself,  and  so 
purports  to  be.  It  is  denominated  on  its  face  a  ticket,  though  it  appeared  that 
tiie  holder  was  only  entitled  to  a  certain  portion  of  prize  drawn  to  its  number. 
The  instruction,  therefore,  asked  of  the  court  on  this  subject,  was  properly 
refused. 

"It  is  also  insisted  that,  as  the  statutes  prohibit  the  sale  of  lottery  tickets, 
an  indictment  will  not  lie  for  selling  a  single  ticket.  To  sustain  this  objection, 
the  decisions  in  England  on  the  statute  of  14  Geo.  II.  c.  6,  which  makes  it 
felony,  without  benefit  of  clergy,  to  steal  any  cow,  ox,  heifer,  etc.,  are  cited.  It 
was  held,  under  that  statute,  that  where  the  indictment  charged  the  defendant 
with  stealing  a  cow,  and  the  evidence  proved  it  to  be  a  heifer,  the  variance  was 
fatal,  because  the  use  of  both  words  in  the  statute  proved  that  the  legislature  did 
not  consider  them  synonymous.  Several  adjudications  of  a  similar  character  have 
been  made  in  England ;  and  the  courts  of  that  country,  in  farorem  vitce,  have 
commenced  some  very  nice  distinctions.  Admitting  that  our  courts  would  be 
willing  to  adopt  such  refinements  in  case  of  misdemeanors,  it  is  not  perceived 
that  this  case  falls  within  the  class  of  cases  to  which  Ave  have  alluded.  Had 
the  penalties  of  the  British  statute  been  directed  against  stealing  of  cows  or 
heifers,  etc.,  and  had  it  been  adjudged  that  under  such  a  law  the  stealing  of  one 
cow  or  one  heifer  was  not  an  oU'ence  within  its  meaning,  the  precedent  would 
have  been  apposite."  Freleigh  c.  The  State,  8  Mo.  612^  See  Wh.  Cr.  L.  8th 
ed.  §§  1490  et  seq. 

(2)  III  what  cases  the  ticket  should  he  set  forth.  Where  only  lotteries  of  cer- 
tain classes  are  prohibited,  it  would  seem  necessary  to  show,  by  setting  forth  at 
least  the  purport  of  the  ticket,  that  it  comes  within  the  prohibited  class  (People 
V.  Taylor,  3  Denio,  99;   Com.  v.  Manderfield,  8  Phila.  457  ;   Com.  v.  Gillespie, 
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tcriPS  of  a  certain  class  are  prohibited^  imrticularize  the  class)^{y) 
contrary,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

[As  to  Joinder  of  conspi?'acy  counts,  see  supra,  607,  note,  624,] 

(829)  Same  where  ticket  is  lost  or  destroyed,  or  in  defeyidanf s 

possession. 

That  A.  B.,  late,  etc.,  unlawfully  did  sell  to  one  C.  D,  a  cer- 
tain lottery  ticket,  which  said  ticket  the  said  jurors  cannot  here 
set  forth,  by  reason  that  it  is  in  the  possession  of  the  said  A. 
B.,  who,  though  notitied  so  to  do,  to  wit,  on,  etc.,  at,  etc.,  has 
refused  and  neglected  to  produce  it  for  the  inspection  of  the 
said  jurors^)  (or  it  seems  it  is  enough  to  say,  "a  more  particular 
description  of  wdiich  is  to  the  said  jurors  unknown"),(rt)  con- 
trary, etc.     [Conclude  as  in  book  1,  chapter  3.) 

(830)  Selling  ticket  in  New  Hampshire.{b) 

That  J.  F.,  of,  etc.,  on.  etc.,  at,  etc.,  unlawfully  did  sell  to  one 
F.  E.,  a  part  of  a  ticket,  that  is  to  say,  one  quarter  part  of  a 
ticket,  at  and  for  the  price  of  fifty  cents,  in  a  certain  lottery  not 
authorized  by  the  legislature  of  said  state,  contrary,  etc.,  and 
against,  etc.     {Conclude  as  in  book  1,  chapter  S.) 

7  S.  &  R.  469  ;  State  v.  Schribner,  2  Gill  &  J.  246)  ;  but  where  all  lotteries 
are  illegal,  the  averment,  in  the  words  of  the  aet,  that  a  tieket  was  sold,  together 
with  the  name  of  the  vendee,  would  seem  enough.  Cohen  v.  Virginia,  6  Wheat. 
26.")  ;  Freleigh  r.  State,  8  Mo.  606  ;  People  i\  Taylor,  3  Denio,  99  ;  State  r. 
Follet,  6  N.  Hamp.  ,'>.'?;  Com.  v.  Clapp,  5  Piek.  41*;  Davis's  Prec.  162;  though 
see  observations  in  Wh.  Cr.  L.  8th  ed.  ?  1493.  In  Pennsylvania,  under  the  aet 
of  Mareh  16,  1847,  the  setting  forth  the  ticket  is  expressly  dispensed  with.  Hut 
under  any  cireumstances,  the  averment  that  "a  more  particular  descri[)tion  of 
which  said  lottery  is  to  the  jurors  aforesaid  unknown,"  will  i-elieve  the  pleader 
I'rom  the  necessity  of  any  further  recital.  See  Wh.  Cr.  L.  8tii  ed.  ^  1493; 
Picket  V.  People,  8  Hun,  83. 

(//)  Thus,  at  one  time,  in  Pennsylvania,  certain  lotteries  were  licensed,  in 
whicii  (-ase  it  was  necessary  to  aver  the  ticket  to  have  been  "in  a  lottery  unau- 
thorized," etc.  (Com.  V.  Gillespie,  7  S.  &  II.  469)  ;  and  in  New  York,  in  indict- 
ments for  promoting  lotteries,  it  was  hehl  necessary,  in  conformity  with  the  statu- 
tory description,  to  aver  the  lottery  to  bi;  one  set  on  foot  for  the  purpose  of  dis- 
posiiifj  of  propertij.      Peoph;  n.  Payne,  3  Denio,  88. 

(2)   See,  as  to  mode  of  setting  out  docunu'ut,  supra,  264. 

(a)    Fn  People  r.  Taylor,  3  Denio,  91,  this  allegation  was  held  good. 

(6)  Tiiis  count  was  sustained  in  State  v.  Pollet,  G  N.  Hamp.  53. 
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,  (831)  Same  in  Massachv.setls.{o) 

That  E.  W.  D.,  of,  etc.,  on,  etc.,  at,  etc.,  did  unlawfully  have 
ill  his  possession,  with  intent  to  offer  for  sale  and  to  sell,  and 

(c)  This  indictment  was  sustained  in  tlie  supreme  court  of  Massachusetts,  in 
Com.  V.  Dana,  2  Mete.  329. 

"  The  objection  to  the  first  and  several  other  counts  in  the  indictment,"  said 
the  court,  "is,  that  althou<,di  it  aUeges  that  the  defenthint,  at  Boston,  etc.,  un- 
lawfully had  lottery  tickets  in  his  possession,  with  intent  to  sell  the  same,  it  does 
not  allejje  an  intent  to  sell  the  same  within  this  commonwealth  ;  and  the  question 
is,  whether  such  an  averment  is  necessary. 

"It  is  obvious,  as  tliis  indictment  follows  the  words  of  the  statute,  that  the 
offence  intended  to  be  charged  in  the  indictment  is  the  same  olfence  which  is  pun- 
ishable by  the  statute.  We  are  aware  that  it  is  not  always  suilicient  to  charge  an 
ofience  in  the  words  of  a  statute ;  because  a  statute  nmst  often  use  general  terms 
and  comprehensive  descriptions ;  whereas  an  indictment  recjuires  certainty  in 
charging  the  offence  so  specifically  as  to  give  the  party  notice  of  what  he  is  to 
meet,  and  enable  him  to  traverse  the  facts  averred.  But  when  the  statute  itself 
is  sufficiently  specific,  a  charge  of  the  offence  in  the  words  of  the  statute  is  suf- 
ficient, in  point  of  certainty.  Here  the  indictment  charges  an  unlawful  possession 
of  lottery  tickets,  with  the  averment  of  an  intent  to  sell  generally,  including,  of 
course,  as  well  this  commonwealth  as  all  other  places.  It  is,  in  this  respect,  gen- 
eral and  unlimited. 

"  Where  the  possession  of  an  article  is  made  punishable  because  so  held  with  a 
cuilty  intent,  if  the  act  intended  is  mnlum  in  se,  it  is  no  answer  to  the  charge, 
that  it  was  intended  thus  to  be  committed  out  of  the  commonwealth  ;  it  is  within 
the  words  of  the  statute  and  the  mischief  intended  to  be  prevented.  Com.  v. 
Cone,  2  Mass.  132. 

"  Perhaps  a  difTerent  rule  should  prevail  where  the  act  intended  to  be  done  is 
not  criminal  in  itself,  but  only  made  so  by  the  statute.  If,  therefore,  it  should 
appear,  in  the  trial  of  an  indictment  founded  on  this  statute,  that  the  lottery 
tickets  were  in  the  possession  of  a  person  passing  through  the  state,  and  held  only 
for  the  purpose  of  carrying  them  into  another  state  for  sale,  it  is  very  question- 
able, whether  such  proof  would  suj^jjort  the  indictment.  It  certainly  would  not, 
if  the  construction  which  the  defendant  puts  upon  the  statute  Is  a  true  one.  He 
maintains  that,  by  a  reasonable  construction,  the  statute  intends  to  punish  the 
mere  possession  of  lottery  tickets,  when  there  is  an  intent  to  sell  tliem  '  In  this 
commonwealth,'  though  not  so  expressed.  If  this  Is  correct,  then  the  same  con- 
struction must  be  put  upon  the  same  words  In  the  indictment ;  and  it  would  be 
the  duty  of  a  judge,  on  the  trial  of  such  indictment,  to  Instruct  a  jury,  that  If 
such  an  intent  were  not  proved  to  their  satisfaction,  they  must  acquit  the  defend- 
ant. It  appears  to  the  court,  therefore,  that  the  question  is  rather,  whether  the 
evidence  is  sufficient  to  maintain  the  indictment,  than  whether  the  indictment  is 
sufficiently  certain.  If  the  case  was  as  above  supposed,  that  the  only  intent 
proved  was  an  intent  to  carry  tiie  tickets  into  another  state  and  si'U  them  there, 
the  course  would  be,  to  recpiest  the  court  to  instruct  the  jury  that  such  j^roof  was 
not  sufficient  to  support  tlie  indictment ;  and  should  the  court  decline  giving  such 
instruction,  or  instruct  them  otherwise,  tlien  to  take  the  exception.  Hut  here  no 
question  is  made  of  the  sulUciency  of  tlie  evidence  to  support  the  finding  of  an 
intent  to  sell  in  this  commonwealth.  The  (juestion  is,  whether  it  was  necessary 
to  aver  it  in  the  Indictineiit.  Had  tlie  statute  expressed  such  qualilication  of  the 
possession — that  is,  with  an  intent  to  sell  wltliin  tlie  cominonwealth — It  must  have 
been  so  averred  In  the  indictment,  because  it  would  have  been  a  necessary  ingre- 
dient In  the  description  of  the  offence.  As  it  is  not  so  expressed  in  the  statute, 
this  rule  does  not  apply  ;  and  the  court  are  of  opinion,  that  the  intent  to  sell  gen- 
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aid  and  assist  in  selling,  negotiating,  and  disposing  of, five  hun- 
dred certain  lottery  tickets  and  five  hundred  shares,  to  wit, 
halves  and  quarter  tickets,  being  tickets  for  halves  and  quarters 
of  prizes  drawn  to  their  respective  numbers,  all  of  said  tickets 
and  shares  being  in  a  certain  lottery  not  authorized  by  law  in 
this  commonwealth,  to  wit,  in  a  certain  lottery  called  School 
Fund  Lottery,  for  the  benefit  of  public  schools  in  state  of  Rhode 
Island  ;  against,  etc.,  and  contrary,  etc.  {Conclude  as  in  hook  1, 
chapter  3.) 

That  E.  W.  D.,  of,  etc.,  on,  etc.,  at,  etc.,  did  unlawfully  have 
in  his  possession,  with  intent  to  sell  it,  a  certain  other  lottery 
ticket  in  a  certain  lottery  not  authorized  by  law  in  said  com- 
monwealth, to  wit,  in  a  certain  lottery  called  School  Fund  Lot- 
tery, for  the  benefit  of  public  schools  in  Rhode  Island,  which 
share  of  a  lottery  ticket  is  of  the  purport  and  effect  following, 
that  is  to  say  {setting  forth  ticket)^  against,  etc.,  and  contrary,  etc. 
{Conclude  as  in  book  1,  chaj^ter  3.) 

That  E,  W.  D.,  of,  etc.,  on,  etc.,  at,  etc.,  did  unlawfully  invite 
and  entice,  and  attempt  to  invite  and  entice,  sundry  persons 
whose  names  to  the  said  jurors  are  as  yet  unknown,  to  purchase 
and  receive  certain  lottery  tickets  and  certain  shares,  to  wit, 
halves  and  quarter  tickets,  being  tickets  for  halves  and  quarters 
of  prizes  drawn  to  their  respective  numbers,  all  of  said  tickets 
and  shares  being  in  a  certain  lottery  not  authorized  by  law  in 
this  commonwealth,  to  wit,  in  a  certain  lottery  called  School 
Fund  Lottery,  for  the  benefit  of  public  schools  in  state  of  Rhode 
Island  ;  against,  etc.,  and  contrary,  etc.  {Conclude  as  in  book  1, 
chapter  3.) 

That  E.  W.  D,,  of,  etc.,  on,  etc.,  at,  etc.,  did  unlawfully  have 
in  his  jiossession,  with  intent  to  sell  it,  a  certain  other  lottery 
ticket  in  a  certain  lottery  not  authorized  by  law  in  said  com- 
monwealth, to  wit,  in  a  certain  lottery'  called  School  Fund  Lot- 
tery, for  the  benefit  of  public  schools  in  Rhode  Island,  which 
share  of  a  lottery  ticket  is  of  the  purport  and  eftect  following, 

frally  hciiifr  averred  in  the  indictmeDt,  in  the  words  of  tlie  statute,  it  is  siiflicietit, 
altli(ni<:li  it  slioidd  l)e  held,  on  trial,  tiiat  proof"  of  an  intent  to  sell  in  anothei"  state 
only  would  not  brinj^  tlu;  ease  within  th(;  statute  so  us  to  warrant  a  eonviction. 

"There  hein^  several  counts  in  tlie  indictment,  to  which  there  is  no  other 
exception  than  the  al)Ove,  it  becomes  unnecessary  to  consider  the  other  alleged 
causes  lor  arresting  the  judgment." 
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that  is  to  say  {netting  forth  ticket)^  against,  etc.,  and  contrary,  etc. 
{Conclude  as  in  book  1,  chapter  3.) 

That  E.  W.  D.,of,  etc.,  on,  etc.,  at,  etc.,  did  unlawfully  adver- 
tise lottery  tickets  for  sale,  and  shares  in  lottery  tickets  for  sale, 
and  did  set  up  and  exhibit  representations  of  a  lottery  and  of 
the  drawing  thereof,  indicating  thereby  where  a  lottery  ticket 
or  a  share  thereof,  and  certain  lottery  tickets  and  certain  sliares, 
to  wit,  halves  and  quarter  tickets,  may  be  purchased  and  ob- 
tained, all  of  said  tickets  and  shares  being  in  a  certain  lottery 
not  authorized  by  law  in  this  commonwealth,  to  wit,  in  a  cer- 
tain lotterj'  called  School  Fund  Lottery,  for  the  benefit  of  pub- 
lic schools  in  state  of  Rhode  Island  ;  against,  etc.,  and  contrary, 
etc.     {Conclude  as  in  hook  1,  chapter  3.) 

That  E.  W.  D.,  of,  etc.,  on,  etc.,  at,  etc.,  did  unlawfully  have 
in  his  possession,  with  intent  to  sell  it,  a  certain  other  lottery 
ticket  in  a  certain  lottery  not  authorized  by  law  in  said  com- 
monwealth, to  wit,  in  a  certain  lottery  called  School  Fund  Lot- 
tery, for  the  benefit  of  public  schools  in  Rhode  Island,  which 
share  of  a  lottery  ticket  is  of  the  purport  and  effect  following, 
that  is  to  say  {setting  forth  ticket)^  against,  etc.,  and  contrary,  etc. 
{Conclud.e  as  in  book  1,  chapter  3.) 

(832)  Advertising  lottery  ticket  in  same,  under  stat.  1825,  ch.  184.(<:^) 

That  W.  W.  C,  of,  etc.,  on,  etc.,  at,  etc.,  did  unlawfully  ad- 
vertise, and  cause  to  be  advertised,  in  a  certain  newspaper  by 
him  published,  and  called  the  Evening  Gazette,  lottery  tickets 
and  parts  of  lottery  tickets,  for  sale  in  lotteries  not  authorized 
by  the  laws  of  said  conmionwealth,  against,  etc.,  and  contrary, 
etc.     {Conclude  as  in  book  ] ,  chapter  3.) 

(833)  Selling  lottery  tickets  in  same,  under  stat.  1825,  ch.  184,  §  \.{e) 

That  B.  E.,  of,  etc.,  on,  etc.,  at,  etc.,  did  unlawfully  offer  for 
sale,  and  did  unlawfully  sell  to  one  J.  G.,  one  half  of  a  lottery, 

{(l)  Tliis  indictment  was  sustained  on  motion  in  arrest  of  judffment,  it  being 
held  vinnecessary  to  allege  the  tickets  were  advertised  as  being  for  sale  within 
this  commonwealth,  or  to  specify  the  tickets.     See  Com.  v.  Dana,  ut  supi-a. 

(e)   Com.  V.  Easton,  15  Pick. '273. 

This  indictment  was  resisted  on  ground  of  duplicity,  it  being  alleged  that  to 
"  sell"  and  to  "  offer  for  sale,"  were  distinct  ofll'ences.  The  court,  however,  ad- 
judged the  one  offence  to  be  a  stage  within  the  other,  and  sustained  the  indictment 
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ticket  in  a  lotterj-  not  authorized  by  the  laws  of  this  common- 
wealth, called  the  Connecticut  lottery,  for  the  erection  of  a  bridge 
at  Enfield  Falls,  against,  etc.,  and  contrary,  etc.  {Conclude  as  in 
hook  1,  cha.'pter  3.) 

(884)  Selling  ticket  in  New  York.{f) 

That,  etc.,  at,  etc.,  on,  etc.,  did  unlawfully  vend  and  sell  to  one 
W.  II.  F.  a  certain  ticket,  purporting  to  be  in  the  Delaware  lot- 
tery, etc.  {describing  ticket  at  large),  in  contempt  of  the  people  of 
the  state  of  New  York,  and  against,  etc.  {Conclude  as  in  book 
1,  chapter  3.) 

(835)  Another  form  for  same. 

That  A.  B.,  etc.,  on,  etc.,  at,  etc.,  unlawfully  did  vend  and  sell 
to  one  a  certain  ticket,  purporting  to  be  in  the  lottery, 

numbered  called  class  number  series,  with  certain  com- 

bination numbers  thereon,  to  wit,  combination  numbers 
which  said  ticket  purported  to  entitle  the  holdei'  thereof  to  one 
of  such  prize  as  might  be  drawn  to  its  number,  if  de- 
manded within  after  the  drawing,  subject  to  a  deduction 
of  iifteen  per  cent.,  payable  after  the  drawing,  which  said 
lottery  on  the  face  of  the  said  ticket  purported  that  the  draw- 
ing thereof  would  take  place  at  and  was  dated  in 
contempt  of  the  people  of  the  state  of  New  York,  and  against, 
etc.,  and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

on  demurrer.  This  principle  is  consistent  witli  that  established  in  the  analogous 
averments  of  "  coiinterfeitiiiff  and  causing  to  be  counterl'eited,"  and  of  "keep- 
ing u  gaming-house  and  causing  others  to  game  therein."  See  siiprd,  j).  25  et 
S' '/.  Wliere  the  oU'ences  are  of  a  distinct  nature,  neitlu'r  of  tliem  capable  of 
being  resolved  into  tlie  other,  it  is  error  to  join  them  in  the  saint!  count.  Where 
they  are  several  in  their  nature,  and  yet  of  sucli  a  character  that  one  of  them, 
when  complete,  necessarily  imj)lies  the  other,  there  is  no  such  repugnancy  as  to 
make  their  joinder  impro|)er.  In  fact,  under  such  circumstances,  it  is  less  em- 
barrassment to  tilt!  deftiudant  to  \)v.  thus  ciiarged,  than  to  have  each  stage  of  the 
oHence  split  from  the  context,  and  set  in  a  distinct  count.      Supra,  vol.  i.  p.  25. 

It  will  be  observed  that  in  this  form  the  ollence  is  distinguished  by  the 
description  of  the  lottt^ry  in  which  the  ticket  was  sold,  as  well  as  of  the  vendee. 
Some  such  ear-marks  are  necessary  for  the  ])rotection  of  the  accused,  for  if  the 
defendant  Ix!  miirciy  charged  with  selling  a  lottery  ticket,  there  is  nothing  on 
the  record  to  show  him  wliat  to  plead. 

{/')  This  count  was  sustained,  it  l)eing  held  unnecessary  to  aver  that  the  lot- 
tery ibr  the  selling  of  a  ticket  in  whicli  the  party  was  imiicted,  was  not  cxpicssly 
authorized  bylaw.  l*eo|)h!  r.  Stiu'devant,  '2.'}  Wend.  4\H.  Tlie  counts  imme- 
diately succeeding  are  more  special. 
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That  A.  B.,  etc.,  at,  etc.,  did  unlawfully  offer  to  vend,  sell, 
barter,  furnish,  and  su[)[ily,  and  did  vend  and  sell,  and  cause  and 
procure  to  be  vended  and  sold,  to  one  a  ticket,  and  part  and 

share  of  a  ticket,  and  a  paper  or  instrument  purporting  to  be  a 
ticket,  and  to  be  a  share  or  interest  in  a  ticket  of  a  certain 
lottery,  device,  and  game  of  chance,  not  expressly  authorized  by 
law,  which  said  ticket,  share  of  a  ticket,  paper,  or  instrument 
was  and  is  to  the  purport  following,  that  is  to  say,  in  con- 

tempt of  the  people  of  the  state  of  Xew  York,  against,  etc.,  and 
against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(836)  Promoting  lottery  in  sarne^  being  the  form  in  common  use. 

That  A.  B.,  etc.,  on,  etc.,  at,  etc.,  the  said  being  unau- 

thorized by  special  laws  for  that  purpose,  unlawfully  did  promote 
a  certain  lottery,  called  which  lottery  was  set  on  foot  for 

the  purpose  of  disposing  of  money,  by  exposing  to  sale  tickets 
and  parts  of  tickets  in  the  said  lottery,  and  by  selling  to  one 
at  the  ward,  city,  and  county  aforesaid,  a  certain  ticket  in  the 
said  lottery,  called  the  of  a  ticket  with  the  combination 

numbers  thereon,  which  said  ticket  was  and  is  numbered 

the  whole  price  or  value  for  which  said  lottery  was  made 
being  to  the  jurors  aforesaid  unknown,  against,  etc.,  and  against, 
etc.     {Conclude  as  in  book  1,  chapter  3.) 

(837)  Carrying  on  lottery  ivhose  description  is  unknown  to  jurors.{g) 

That  A.  B.,  etc.,  on,  etc.,  at,  etc.,  being  unauthorized,  etc.  {as 
in  last  form),  did  publicly  carry  on  a  certain  lottery  (a  more  par- 
ticular description  of  which  said  lottery  is  to  the  jurors  afore- 
said unknown),  for  the  [»urpose  {following  statute),  etc.,  in  con- 
tempt, etc.,  against,  etc.,  and  against,  etc.  {Conclude  as  in  book  1, 
chapter  3.) 

(838)  Selling  lottery  policy  in  Pennsylvania  under  act  of  March 

16,  1847.(/0 

That  A.  B.,  etc.,  on,  etc.,  at,  etc.,  unlawfully  did  sell  to  a  cer- 

(//)  This  count  was  sustained,  tliouixh  with  much  reluctance,  by  the  supreme 
court  of  New  York  in  People  v.  Taylor,  3  Denio,  91. 

[h]  Under  this  act  indictments  merely  averring  a  sale,  but  not  stating  to  whom, 
or  mentioning  the  ticket,  were  held  insuflicient  on  demurrer  by  Kelley,  J.,  in  the 
Philadelphia  quarter  sessions,  June,  1847.      See  supra,  828,  note. 
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tain  person  whose  name  is  to  this  inquest  unknown  {or  to  one  A. 
£.),  a  certain  lottery  policy,  contrary,  etc.,  and  against,  etc.  {Con- 
dude  as  in  book  1,  chapter  3.) 

(839)  Selling  ticTcet  in  same  under  same. 

That  the  said  A.  B.  afterwards,  on,  etc.,  did  unlawfully  sell 
(and  expose  for  sale  :  see  supra,  828,  note  x),  to  one  C.  D.  (or  as 
in  the  last  courd),  a  lottery  ticket,  to  be  drawn  in  a  lottery  in  the 
state  of  {naming  the  state  or  country)^  contrary,  etc.,  and  against, 
etc.     {Coriclude  as  in  book  1,  chapter  3.) 

(840)  Same  under  repealed  act  of  March  1,  1883.     First  count,  sale 
of  ticket,  ticket  being  set  forth. {j.) 

That  X.  S.,  late  of,  etc.,  on,  etc.,  at,  etc.,  unlawfully  did  sell  and 
expose  to  sale,  and  cause  to  be  sold  and  exposed  to  sale,  a  lottery 
ticket  in  a  lottery  not  authorized  by  the  laws  of  this  common- 
wealth, which  said  lottery  ticket  was  in  the  words  and  figures 
following,  that  is  to  say  {setting  forth  the  ticket)^  contrary,  etc., 
and  against,  etc,     {Conclude  as  in  book  1,  chapter  3.) 

(841;  Second  count.  Conspiracy  to  sell  a  lottery  ticket,  eic.^  the  de- 
fendant being  singly  charged  with  a  conspiracy  with  others 
unknown. 

That  the  said  Is".  S.,  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  at  the  city  aforesaid,  and  within  the  jurisdiction  of 
this  court,  together  with  divers  other  evil  disposed  persons  to  the 
jurors  aforesaid  as  yet  unknown,  did  unlawfully  and  wickedly 
conspire,  combine,  confederate,  and  agree  together,  unlawfully 
and  wickedly  contriving  and  intending  to  acquire  unjust  and 
illegal  lucre  to  themselves,  to  sell  and  expose  to  sale,  and  cause 
and  procure  to  be  sold  and  exposed  to  sale,  a  lottery  ticket  and 
tickets  in  a  lottery  not  authorized  by  the  laws  of  this  common- 
wealth, to  the  evil  example,  etc.,  contrary,  etc.,  and  against,  etc. 
{Conclude  as  in  book  I,  chapter  3,) 

(i)  Com.  V.  Sylvester,  6  Penn.  L.  J.  383.  In  this  case  it  was  hcM  that  not 
onlv  niifrht  the  statutory  misrlemeanor  and  the  common  law  conspiracy  be  joine<l, 
but  that  on  a  verdict  of  guilty  on  both  counts,  the  court  would  impose  a  separate 
sentence  on  each.     Supra,  607,  note,  624, 

See  also  Com.  v.  Gillcsnie,  7  S,  &  R.  469 ;  Com,  i-.  Canfield,  Sup.  Ct,  March, 
1827,  No.  30;  Com.  v.  Conine,  lb.  No.  2<>.  As  to  joinder  of  conspiracy,  see 
supra,  607,  note,  624  ;  Wh,  Cr,  L.  8th  ed,  §  1387. 
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(842)  Same  in  Virginia.(j) 

That  J.  P.,  etc  ,  since,  etc.,  to  wit,  on,  etc.,  at  the  city  aforesaid, 
unlawful!}'  did  sell,  and  cause  to  be  sold,  one  certain  lotter}'  ticket 
in  a  certain  lottery  to  be  drawn  in  this  commonwealth,  to  wit,  in 
a  lottery  called  A.  and  F.  Turnpike  Lottery,  and  then  and  there 
advertised  to  be  drawn  at  the  said  lottery  not  beino;  a  lot- 

tery authorized  to  be  drawn  by  any  contract  made  with  this  com- 
monwealth prior  to  the  25th  day  of  February,  1834,  or  by  any 
contract  made  since  in  pursuance  of  any  law  of  this  common- 
wealth passed  prior  to  the  said  25th  of  February,  1834,  the 
drawing  of  which  lottery  was  not  to  extend  by  virtue  of  said  last 
mentioned  contract  beyond  the  1st  day  of  January,  1840,  con- 
trary, etc.     {Conclude  as  in  book  1,  chapter  3.) 

(843)  Selling  tickets,  under  Ohio  statute.{k) 

That  A.  B.,  on  the  sixth  day  of  January,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty-five,  in  the  county 
of  Hamilton  aforesaid,  did  sell  to  certain  persons,  whose  names 
are  to  this  afiiant  unknown,  divers,  to  wit,  one  hundred,  tickets, 
for  one  hundred  shares  in  a  certain  scheme  of  chance,  called  and 
denominated  the  "  Capital  City  Art  Union,"  which  said  tickets 
were  not  the  lottery  tickets  of  lotteries  authorized  by  any  law  of 
this  state,  contrary,  etc. 

(844)  Opening  of  a  lottery  scheme,  called  the  "  Western  Reserve  Art 
Unio7i"  under  Ohio  statute.Q) 

That  A.  B.,  on  the  first  day  of  March,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fifty-two,  in  the  county  of  Cuy- 
ahoga aforesaid,  unlawfull}'  did  publicly  open,  set  on  foot,  pro- 
mote, and  make  a  certain  lottery  and  scheme  of  chance,  under 
the  name  and  denomination  of  the  "  "Western  Reserve  Art 
Union,"  by  means  of  which  said  lottery  and  scheme  of  chance, 
the  said  A.  B.,  and  E.  F.,  J.  K,  W.  P.,  M.  P.,  and  W.  R.,  then 
and  there  did  expose  and  set  to  sale,  amongst  other  things,  one 
silver  lopiue  watch,  of  the  value  of  twelve  dollars,  one  silver 

{j)  This  count  was  supported  in  Phalen  v.  Com.,  1  Robinson,  713,  71-1. 
(A)   Warren's  C.  L.  355. 
(/)  Warren's  C.  L.  355. 
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lever  watch,  of  the  value  of  fifty  dollars,  one  Buftalo  wagon,  of 
the  value  of  seventy-five  dollars,  etc.,  contrary,  etc. 

(845)  Publishing  scheme  of  chance,  under  Ohio  statute.{m) 

That  A.  B.,  etc.,  on  the  seventh  day  of  January,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  titty-five,  in  the  county 
of  Hamilton  aforesaid,  did  unlawfully  publish  an  account  of  a 
certain  scheme  of  chance,  called  "  Grand  Mammoth  Gift  Con- 
cert," by  then  and  there  printing  the  same  in  the  {here  give  the 
name  of  the  paper),  a  newspaper  published  and  printed  in  said 
county,  which  said  publication  then  and  there  contained  a  state- 
ment of  the  time  when,  and  the  place  where,  said  scheme  of 
chance  would  be  drawn,  and  the  prizes  therein,  the  price  of  the 
tickets  thereof,  and  the  places  where  the  tickets  to  the  same  may 
be  obtained,  which  said  publication  then  and  there  made  in  said 
(give  the  name  of  the  paper),  was  of  the  tenor  and  etfect  follow- 
ing, that  is  to  say:  "Grand  Mammoth  Gift  Concert.  There  is 
a  good  time  coming.  100  extensive  and  valuable  Gifts,  worth 
$1289.00.  Tickets  only  $1.00.  Tickets  limited  to  1400.  Mr. 
A.  B.,  Jr.,  respectfully  announces,  that  he  will  respond  to  the  nu- 
merous invitations  of  his  host  of  friends,  and  give  one  more  gift 
concert,  at  the  Melodeon  Hall,  on  Thursday  evening,  February 
22d,  1855.  The  entertainment  will  be  conducted  by  the  best 
musical  talent  in  the  country  ;  the  gifts  are  all  valuable  and  use- 
ful in  every  family,  and  will  be  found  worthy  of  attention. 
Among  them,  to  which  particular  attention  is  directed,  is,  1 
magnificent  rosewood  piano-forte,  $300.00  ;  exhibition  of  the 
Mammoth  cave  of  Kentucky,  in  perfect  order,  and  cost  originally 
$1000,  $330.00  ;  1  large  patent  English  lever  gold  hunting  watch, 
capped  and  jewelled,  $125.00;  1  fine  brilliant  diamond  gold 
ring,  its  intrinsic  value  $50.00  ;  1  large  heavy  gold  watch,  $40  ; 
8  splendid  new  guitars,  $75.00  ;  1  splendid  table,  $18.00  ;  1  extra 
large  cherry  dining  table,  $12.00;  1  beautiful  fine  chenille  ring, 
$15.00;  1  beautiful  new  style  parlor  lamp,  $12.00;  1  large  look- 
ing-glass, $15.00.  Want  of  room  forbids  specifying  the  other 
gifts.  They  consist  of  acceptable  articles  to  the  ladies,  viz.: 
fancy  washstande,  parlor  ornaments,  with  large  rosewood  frames, 

{ni)   \\';im'irs  C.  L.  354. 
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large  gold  lockets,  gold  specs,  silver  chains,  etc.  etc.  A  full  de- 
scription will  be  sent  to  each  patron.  The  j)roj»rietor  does  not 
wish  to  humbug  his  patrons  and  friends  hy  offering  premiums 
seldom  awarded  to  those  who  will  sell  the  highest  number  of 
tickets,  but  will  allow  postn)asters  and  responsible  persons,  who 
will  act  as  agents,  a  full  remuneration.  To  clubs,  six  tickets  for 
$5.00,  larger  orders  in  i)roportion.  Remember,  tickets  are  limited 
to  1400.  First  come,  first  served.  For  tickets,  and  other  infor- 
mation, address,  post-paid,  A.  B.,  box  1209,  Cincinnati,  0.  ;" 
contrary,  etc. 
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CHAPTER  IV. 

RIOT,  AFFRAY,  TUMULTUOUS  CONDUCT,  RESCUE,  PRISON  BREACH,  ETC.; 
RESISTANCE  TO  AND  ASSAULTS  ON  OFFICERS  OF  JUSTICE,  (a) 

RIOT    AND    AFFRAY. 

(846)  General  frame  of  indictment  for  riot. 

(847)  Affray  at  common  law. 

(848)  Unlawful  assembly  and  assault. 

(849)  Riot,  and  hauling  away  a  wagon. 

(850)  Riot,  in  breaking  the  windows  of  a  man's  house. 

(851)  Riot,  and  disturbing  a  literary  society,  under  Ohio  statute. 

(852)  Obstructing  authorities,  under  Ohio  statute. 

(853)  Obstructing  authorities  and  preventing  proclamation  of  riot. 

(854)  Riot,  and  refusal  to  disperse. 

(855)  Riot,  and   pulling  down  a  dwelling-house    in  the  possession   of  prose- 

cutor. 

(856)  Riot,  and  false  imprisonment. 

(857)  Disturbing   the   peace,  etc.,  on  land  occupied  by  the   United  States 

for  an  arsenal. 

DISTURBANCE    OF    ELECTIONS. 

(858)  Disturbance  of  elections  in  Massachusetts. 

(859)  Another  form  for  same. 

(860)  Interrupting  a  judge  of  the  election  in  Pennsylvania. 
[_For  corrupt  interference  tvith  elections,  see  infra,  1016.] 

DISTURBING  RELIGIOUS  MEETING. 

(861)  Disturbing  a  religious  meeting,  under  the  Virginia  statute. 

(862)  Same,  under  Rev.  Sts.  Mass.  ch.  ISO,  §  171. 

(863)  Disturbing  a  congregation  worshipping  in  a  churcli,  at  common  law. 

(864)  Disturbing  same  in  a  dwelling-house. 

(865)  Dressing    in  a   woman's  clothes,   and  disturbing  a  congi-egation  at 

worsliip. 

GOING    ARMED,    ETC. 

(866)  Going  armed,  etc.,  to  the  terror  of  the  people,  at  common  law. 

(867)  Carrying  a  dangerous  weapon,  under  Indiana  Rev.  Sts. 

(a)  See  Wh.  Cr.  L.  8th  ed.  §  1535  et  seq. 
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(8G8)  Maliciously  firing  guns  into  the  house  of  an  aged  woman,  and  killing 
a  dog  belonging  to  the  house. 

(869)  Breach  of  peace,  tumultuous  conduct,  etc.,  in  Vermont. 
(869a)  Furious  driving,  under  English  statute. 

(869i)    Same  against  horse-car  conductor,  under  English  statute. 

REFUSING    TO    QUKLL    HIOT,  ETC. 

(870)  Refusing  to  aid  a  constable  In  quelling  a  riot. 

(871)  Refusing  to  assist  a  constable  in  carrying  offender  to  prison. 

RESCUE,   ETC. 

(872)  Assault  and  rescue. 

(873)  Against  two  for  a  rescue,  one  of  them  being  in  custody  of  an  officer  of 

the  marshal's  court,  upon  process,  etc. 
(87.3a)  Rescue  of  felon  from  constable. 

(874)  Assault,    and  rescuing   goods  seized  as  a   distress   for    rent  after  a 

fraudulent  removal. 

(875)  Assault  on  an  officer  of  justice,  and  taking  from  him  goods  which  had 

been  seized  by  him  on  execution. 

(876)  Rescuing  goods  distrained  for  rent  of  a  house. 

(878)  Prison  breach. 

ASSAULT  ON  AND  RESISTANCE  TO  OFFICERS,  ETC. 

(879)  Assault  on  a  constable,  etc. 

(880)  Another  form  for  same. 

(881)  Second  count.     Averring  arrest  of  defendant  by  said  constable, 

etc.,  and  proceedings  before  a  justice  of  the  peace,  upon 
which  defendant  was  committed  in  default  of  bail,  charging 
resistance  by  defendant  to  the  officer  when  detaining  him  in 
custody. 

(882)  Resistance  to  a  constable  employed  in  the  arrest  of  a  fugitive  charged 

with  larceny. 

(883)  Resistance  to  a  peace-officer  in  the  performance  of  his  duties ;  form 

used  in  New  York. 

(884)  Resisting  constable,  while  serving  state  waiTant,  under  Ohio  statute. 

(885)  Resistance  to  the  marshal  of  the  United  States  in  the  service  of  a 

writ  of  arrest. 

(886)  Refusal  to  aid  a  constable  in  the  service  of  a  capias  ad  respondendum, 

issued  by  a  justice  of  the  peace. 

(887)  Assault  with  intention  to  obstruct  the  apprehension  of  a  party  charged 

with  an  offence. 

(888)  Assault  on  a  deputy-jailer  in  the  execution  of  his  office. 

(889)  Resisting  a  sheriff  in  execution  of  his  office.     First  count,  assault  on 

sheriff  at  common  law. 

(890)  Second  count.     The  same  under  statute,  specially  setting  out  the 

execution  which  the  sheriff  was  serving,  etc. 
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(891)  Assault  on  a  police  officer  of  the  city  of  Boston. 

(892)  Assaulting  a  person  specially  deputized  by  a  justice  of  the  peace  to 

serve  a  warrant. 

(893)  Assaulting  peace  or  revenue  officers  in  the  execution  of  their  duties. 

(894)  Resisting  an  officer  of  the  customs  in  the  discharge  of  his  duty. 

(846)  General  frayne  of  indictment  for  riot. 

That  A.  B.  (6)  late  of,  etc.,  C.  D.,  late  of,  etc.,  E.  F.,  late  of, 
etc.,  with  divers  evil  disposed  persons,  to  the  number  of  ten  or 
more,  to  the  jurors  aforesaid  as  3'et  unknown,  on,  etc.,  with  force 
and  arms,(c')  at,  etc.,  did  unlawfully,  riotously,  routously,  and  tu- 
niultuously  assemble  and  meet  together(rf)  to  disturb  the  peace 

(?>)  The  indictment  must  aver  the  common  action  of  at  least  three  alleged 
rioters,  though  of  these  all  but  the  defendant  may  be  averred  to  be  unknown. 
AVh.  Cr.  L.  8th  ed.  §  1546.  On  an  indictment  for  a  riot  against  three  or  more, 
if  a  verdict  acquit  all  but  two,  and  find  them  guilty,  the  finding  is  repugnant  and 
void  unless  the  indictment  charge  them  with  having  made  such  a  riot  tot/ether 
icith  dicers  other  persnuft  unknoicn  ;  for  otherwise  it  appears  that  the  defendants 
are  found  guilty  of  an  offence  whereof  it  is  impossible  that  tliey  should  be  guilty  ; 
for  there  can  be  no  riot  where  there  are  no  more  than  two  persons.  R.  ('.  Sud- 
bury, 1  Ld.  Raym.  484;  Wh.  Cr.  L.  8th  ed.  §§  82,  1545.  A'vhile  women  are 
amenaV)le  to  the  law  as  rioters,  infants  of  either  sex  under  the  years  of  discretion 
are  not.  Hawk.  b.  1,  c.  65.  s.  14.  But  where  six  were  indicted  for  a  riot,  and 
two  of  them  died  before  trial,  two  were  accpiitted,  and  two  only  found  guilty, 
yet  judgment  was  given  upon  this  verdict ;  for,  by  Lord  Mansfield,  they  must 
have  been  Ibund  guilty  with  one  or  both  of  those  wlio  had  not  V)een  tried,  or  it 
could  not  have  been  a  riot.     R.  r.  Scott,  2  Burr.  R.  1262. 

(r)  As  to  this  allegation,  see  Com.  v.  Runnels,  10  Mass.  518;  Wh.  Cr.  PI. 
&  Br.  §271. 

[d]  This  is  essential  as  laying  the  foundation  for  riot.  State  v.  Stalcnp,  1  Ire<l. 
30.  An  unlawful  assembly,  according  to  the  common  opinion,  is  a  disturbance 
of  the  peace  by  persons  barely  assembling  together  with  an  intent  to  do  a  thing 
which,  if  it  were  executed,  would  make  them  rioters,  but  neither  actually  execut- 
ing it  nor  making  a  motion  towards  the  execution  of  it.  Hawk.  b.  1,  c.  65.  See 
R.  V.  Birt,  5  C.  &  P.  154,  and  the  charge  of  Tindal,  C.  J.,  at  Stafford  special 
commission,  in  1842,  C.  &  ]M.  661  ;   Wiu  Cr.  L.  8th  ed.  §  1535. 

"  But,"  Hawkins  adds,  "  this  seems  altogether  much  too  narrow  a  definition. 
For  any  meeting  whatever  of  great  mimbers  of  people,  with  such  circumstances 
of  terror  as  cannot  but  endanger  the  public  peace  and  raise  fears  and  jealousies 
among  the  (jueen's  subjects,  seems  {)roi)erly  to  be  an  unlawful  assembly  ;  as 
where  great  numbers  complaining  of  a  common  grievance  (e.  </.,  the  inclosure  of 
land  in  whicii  they  all  claim  a  right  of  common.  Hawk.  b.  1,  c.  ijb,  s.  8),  meet 
together  armed  in  a  warlike  maimer,  in  order  to  considt  together  concerning  the 
most  proper  means  for  the  recovery  of  their  interests  ;  ior  no  one  can  foresee 
what  may  be  the;  event  of  siK'h  an  assembly."  Hawk.  b.  1,  c.  65,  s.  9  ;  4  Bhl. 
Com.  142.  Tlie  meeting  must  lie  under  such  circumstanci's  as  would  give  firm 
and  rational  men  reasonable  groinid  to  fear  breacli  of  tin'  peace.  Alderson,  B., 
in  R.  V.  Vincent,  !l  C.  is:  J'.  91. 

An  assembly  of  a  man's  Iriends  in  his  nwn  house,  for  the  defence  of  the  ])0s- 
session  thereof  against  those  wiio  threaten  to  make  an  unlawful  entry  thereinto, 
r)r  for  the  defence  of  his  person  against  those  who  threaten  to  beat  him  therein, 
is  allowed  \>y  law  ;   for  a  man's  liouse  is  looked  upon  as  his  castle.     Hawk.  b.  1, 
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of  the  said  common\vealtli,(r')  and  being  so  then  and  tliere  assem- 
bled and  gathered  together.(/)  did  then  and  there  make  great 

c.  65,  s.  10  ;  11  Mod.  IIG.  But  the  like  liberty,  it  luis  been  held  in  Ennrland, 
is  not  allowed  by  the  law  to  a  man  in  defence  of  other  property  (e.  (j.,  his  (;lo.se). 
R.  V.  Bishop  of  Baiifior,  1  lluss.  C.  &  M.  255  ;  Dickinson's  Q.  S.  tit.  Forcible 
Entry.  This,  however,  may  be  gravely  questioned  ;  and  tlie  better  view  is  that 
a  man  is  entitled  to  resist  by  adetiuate  force  any  forcible  and  unlawful  attack  on 
his  rights.     Wh.  Cr.  L.  8th  ed.  §§  97  e<  seq. 

If  a  number  of  p(;rsons,  being  met  together  at  a  fair  or  a  market,  or  any  other 
lawful  or  innocent  occasion,  happen  on  a  sudden  (juarrel  to  break  the  peace,  it 
seems  agreed  that  they  are  not  guilty  of  a  riot,  but  of  sudden  affray  only,  of  which 
none  are  guilty  but  those  who  actually  engage  in  it,  because  the  design  of  their 
meeting  was  innocent  and  lawful,  and  the  subsequent  breach  of  the  peace  hap- 
pened unexpectedly,  without  any  previous  intention  concerning  it.  Ilawk.  b.  1, 
e.  G5,  s.  3  ;  State  v.  Snow,  18  Maine,  346  ;  State  v.  Cole,  2  M^'Cord,  117.  If  the 
object  of  the  assembly  be  lawful,  it  in  general  requires  stronger  evidence  of  the 
terror  of  the  means  to  induce  a  jury  to  return  a  verdict  of  guilty,  than  if  the 
object  were  unlawful  ;  and  it  has  been  held  that  if  a  number  of  persons  assemble 
for  the  purpose  of  abating  a  public  nuisance,  and  appear  with  spades,  iron  crows, 
and  the  proper  tools  for  that  purpose,  and  abate  it  accordingly,  without  doing 
more,  it  is  no  riot  (Dalt.  ch.  13  7),  unless  threatening  language  or  other  misbe- 
liavior  in  apparent  disturbance  of  the  peace  be  at  the  same  time  used.  lb.  Yet 
it  is  said,  that,  if  persons  innocently  assembled  together  do  afterwards,  upon  a 
dispute  happening  to  arise  among  them,  form  themselves  into  parties  with 
promises  of  mutual  assistance,  and  then  make  an  affray,  they  are  guilty  of  a  riot ; 
because  upon  their  confederating  together  with  an  intention  'to  break  the  peace, 
they  may  as  properly  be  said  to  be  assembled  together  for  that  purpose  from  the 
lime  of  such  confederacy,  as  if  their  first  coming  together  had  been  on  such  a 
design,  lb.  Wh.  Cr.  L.  8th  ed.  §  1542.  If  a  person,  seeing  others  actually 
engaged  in  a  riot,  join  himself  to  them  and  assist  them  in  their  unlawful  acts,  he 
is  as  much  a  rioter  as  if  he  had  at  first  assembled  with  them  for  the  same  purpose, 
since  he  has  no  pretence  to  contend  that  he  came  innocently  into  the  company, 
but  appears  to  have  joined  himself  unto  them  with  an  intention  to  second  them 
in  the  execution  of  their  unlawful  enterprise ;  and  it  would  be  endless  as  well  as 
superfluous  to  examine  whether  every  particular  person  engaged  in  a  riot  were, 
in  truth,  one  of  the  first  assembly  or  actually  had  a  previous  knowledge  of  the 
design  of  its  movers.     Hawk.  b.  1,  c.  65,  s.  3. 

To  constitute  a  riot  the  assemblage  must  be  accompanied  with  some  offer  of 
violence,  either  to  the  person  of  a  num  or  to  his  possessions,  as  by  beating  him 
or  forcing  him  to  quit  the  possession  of  his  lands  or  goods,  or  the  like  ;  and  hence 
persons  ridingtogether  on  the  road  with  unusual  weapons,  or  otherwise  assembling 
together  in  such  a  manner  as  is  apt  to  raise  a  terror  in  the  people,  without  any 
offer  of  violence  to  any  one  in  respect  either  of  his  person  or  possessions,  are  not 
properly  guilty  of  a  riot,  but  only  of  an  unlawful  assembly.  lb.  s.  4  ;  Wh.  Cr. 
L.  8th  ed.  §  1539.  But  where  a  band  of  men,  consisting  of  eight  or  ten  per- 
sons, disguised,  paraded  at  night  through  the  streets  of  a  town,  armed  with  guns 
or  pistols,  or  both,  iind  marched  backward  and  forward  through  the  streets, 
shooting  guns  and  blowing  horns,  to  the  terror  and  alarm  of  inhabitants,  it  was 
held  that  the  perpetrators  were  guilty  of  a  riot,  and  a  motion  for  a  new  trial  was 
refused.     State  v.  Brazil,  Rice  K.  257.     However,  in  every  riot  there  must  be 


(e)   This  is  an  adequate  averment.     State  v.  Renton,  15  N.  H.  169. 

(/)  It  is  said  that  an  unlawful  purpose  of  assembly  must  be  shown;  but  this 
seems  doubtful,  as  a  riot  may  occur  though  the  original  object  of  t\w.  meeting  was 
lawful.     See  11.  v.  Gulston,  2  Ld.  Raym.  1210. 
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noise,  riot,  tumult,  and  disturbance,  and  then  and  there  unlaw- 
fully, riotously,  routously,  and  tumultuously(^)  remained  and 
continued  together,  making  such  noises,  tumults,  and  disturb- 
ances for  a  space  of  time,  to  wit,  etc.,  to  the  great  terror(//)  and 
disturbance  not  only  of  the  good  subjects  of  the  said  common- 
some  circiinistance,  either  of  actual  violence  or  force,  or  at  least  of  an  apparent 
tendency  thereto,  as  is  naturally  apt  to  strike  a  terror  into  the  people,  as  the 
show  of  arms,  threatening  speeches,  or  turbulent  gestures  (lb.  s.  4),  for  every 
such  offence  must  be  laid  to  the  terror  of  the  people.  ,  lb.  ;  R.  v.  Hughes,  4  C. 
&  P.  373.  Wh.  Cr.  L.  8th  ed.  §§  1537  et  seq.  "And  from  hence,"  adds 
Hawkins,  "it  clearly  follows  that  assemblies  at  wakes  or  other  festival  times, 
or  meetings  for  exercise  of  common  sports  or  diversions,  as  bull-baiting,  wrest- 
lin"-,  and  such  like,  are  not  riotous.  And  from  the  same  ground  also  it  seems 
to  follow  that  it  is  possible  for  three  persons  or  more  to  assemble  together 
with  an  intent  to  execute  a  v/rongful  act,  and  also  actually  to  perform  their  in- 
tended enterprise,  without  being  rioters  ;  as  if  a  competent  number  of  persons 
assemble  together  in  order  to  carry  off  a  piece  of  timber  to  which  one  of  the  com- 
panv  has  a  pretended  right,  and  afterwards  carry  it  away  without  any  threatening 
words  or  other  circumstances  of  terror."  He  adds,  that  by  parity  of  reasoning, 
the  assembling  together  in  a  peaceful  manner  to  do  a  thing  contrary  to  a  statute 
(e.  (■/.,  to  celebrate  mass),  and  afterwards  peacefully  performing  the  thing  intended, 
cannot  be  a  riot.     Hawk.  b.  1,  c.  65,  s.  5. 

Whether  the  proclamation  from  the  riot  act  be  read  or  not,  the  common  law 
misdemeanor  of  riot  remains  ;  and  magistrates,  constables,  and  even  private  per- 
sons may  disperse  the  offenders,  and  by  force  if  it  cannot  be  otherwise  accom- 
plished. '  R.  V.  Fursy,  6  C.  &  P.  81.  It  is  sufficient  to  allege  that  the  defend- 
ants assembled  "  with  force  and  arms,"  and^being  so  assembled  committed  acts 
of  violence,  without  repeating  the  words  "force  and  ai^ns."  Com.  v.  Runnels, 
lO^Mass.  518.  AVliere  the  indictment  charged  in  substance  "  that  the  defend- 
ants unlawfully,  riotously,  and  routously  assembled  togetlier  to  disturb  the  peace 
of  the  state,  and  being  so  assembled  did  make  great  noise,  riot,  tunudt,  and  dis- 
turbance for  a  long  space  of  time,  to  the  great  terror  and  disturbance  of  the 
people,"  etc.,  it  was  held  conformable  to  the  precedents  in  such  cases,  and  sufli- 
cient.  State  v.  Brazil,  Rice  R.  257.  An  indictment  charging  that  the  defend- 
ants, "with  force  and  arms,  at  the  house  of  one  S.  R.,  situate,  etc.,  did  then 
and  there  wickedly,  maliciously,  and  mischievously,  and  to  the  terror  and  dismay 
of  the  said  S.  R.,'fire  several  guns,"  is  good.  No  technical  words  are  necessary, 
but  it  should  appear  that  such  force  and  violence  were  used  as  amount  to  a  breach 
of  the  peace.  All  that  the  laAV  recpiires  in  indictments  of  this  kind  is,  that  the 
facts  shall  be  so  stated  as  to  show  a  breach  of  the  peace,  and  not  merely  u  civil 
trespass.      State  v.  Langtbrd,  3  Hawks,  381  ;   State  v.  Russell,  45  N.  H.  83. 

(ly)  Technical  terms  are  not  essential  in  setting  fortli  the  disturbances  produced 
by  the  defendants'  misconduct.  State  v.  liussell,  45  N.  H.  83;  State  t'.  Lang- 
ford,  3  Hawks,  381  ;  State  v.  Vosliall,  4  Ind.  58!)  ;  McWaters  c.  State,  10  Mo. 
1G7  ;  thoiigli  see  State  v.  York,  7t>  N.  C.  GG.  Tiiis  repetition  is,  it  seems,  un- 
necessary.     Com.  I!.  Runnels,  10  Mass.  518. 

(A)  These  words  are  essential  to  sustain  u  charge  of  riot;  R.  i\  Huglies,  4  C. 
&  1'.  373  :  R.  V.  Wooicock,  5  C.  ^c  P.  51G  ;  but  if  the  indictment  omit  tliem,  and 
riotous  act»<,  jis  cutting  down  feiu-cs,  etc.,  are  proved,  it  will  still  sujjport  a 
coMvicrfion  of  an  unlawful  assembly.  R.  r.  Cox,  4  C.  i<  P.  538  ;  Parke,  B. 
Com.  f.  Ruiuiels,  10  Mass.  518;  State  r.  Whitesides,  1  Swan,  88.  "  So,  if 
after  assembling  for  what  if  executed  woidil  make  the  parties  rioters,  they  sepa- 
rate without  carrying  liicir  ])iirposc  into  ellV'ct."  R.  r.  Birt,  5  C.  &  P.  154; 
J'atterson,  J. 
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wealth  there  inhahiting  and  residing,  but  of  all  the  other  citizens 
of  the  said  commonwealth  there  passing  and  repassing  in  and 
along  the  public  streets  and  common  highway's  there  situate,  in 
contempt,  etc.,  and  against,  etc.  {Conclude  as  in  book  1,  chap- 
ter 3.) 

{It  is  usual  to  add  a  count  for  assault  and  battery^  on  which  the 
defendant  may  be  acquitted  if  convicted  of  riot.  If  an  assault  is  in- 
cluded in  the  riot  county  there  can  be  a  conviction  of  the  assaidt,  should 
the  defendayit  be  acquitted  of  the  riot.     Iifra^  855.)(i) 

(847)  Affray  at  common  law.{j) 

That  J.  S.,  etc.,  and  J.  W.,  etc.,  on,  etc.,  with  force  and  arras, 
at,  etc.,  being  unlawfully  assembled  together  and  arrayed  in  a 
warlike  manner,  tlien  and  there  in  a  certain  public  street  and 
highway  there  situate,  unlawfully  and  to  the  great  terror  and 
disturbance  of  divers  citizens  of  the  said  commonwealth  then 
and  there  being,  did  make  an  affray,  by  then  and  there  fighting 
with  each  other  in  the  public  street  and  highway, (/r)  in  contempt 
of  the  said  commonwealth  and  its  laws,  to  the  evil  example,  etc., 
and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(848)  Urdawful  assembly  and  assault.{l) 

That  J.  D.  et  al.,  together  with  divers  other  evil  disposed  per- 
sons, to  the  number  of  three  and  more  (to  the  jurors  aforesaid 
yet  unknown),  on,  etc.,  with  force  and  arms,  etc.,  at,  etc.,  did  un- 
lawfully, riotously,  and  routously  assemble  and  gather  together 
to  disturb  the  peace  of  the  said  commonwealth;  and  so  being 
then  and  there  assembled  and  gatbered  together,  in  and  upon 
one  S.  "W.,  in  the  peace  of  God  and  the  said  commonwealth 
then  and  there  being,  unlawfully,  riotously,  and  routously  did 
make  an  assault,  and  him  the  said  S.  W.  then  and  there  uulaw- 

(?)  R.  V.  Hifrgins,  2  East,  R.  5.  Shouse  v.  Com.,  5  Barr,  83  ;  AVh.  Cr.  L. 
8th  ed.  §  1550;  infra,  855. 

(./)   Archbold's  C.  P.  5th  Am.  ed.  708.     Wh.  Cr.  L.  8th  cd.  §  1551. 

(/!)    See  State  v.  Bonthal,  5  Humph.  519;    State  v.  Priddy,  4  Humph.  429. 

{I)  Com.  r.  Dupuy,  G  Penna.  L.  J.  2-23.  Brightly  R.  44;  Wh.  Cr.  L.  8th 
ed.  §§  13  7G,  1431,  1556.  Tlie  delemhints  Avere  shown  to  have  entered  the  Wec- 
caco  clun-oh  in  Pliihidelphia  eounty,  tor  the  purpose  of  preventing  a  partieular 
minister  I'rom  officiating,  and  to  have,  when  there,  created  considerable  disturb- 
ance. A  verdict  of  guilty  was  rendered  under  instructions  from  Kennedy,  J.  ; 
tlie  indictment  being  held  to  cover  the  otlence. 
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fully,  riotously,  and  routously  did  beat,  wound,  and  ill-treat,  so 
that  his  life  was  greatly  dispaired  of,  and  other  wrongs  to  the 
said  S.  W.  then  and  there  unlawfully,  riotously,  and  routously 
did,  to  the  great  damage  of  the  said  S.  W.,  and  against,  etc. 
{Conclude  as  in  book  1,  chapter  3.) 

(849)  Hiot,  and  hauling  away  a.  wago7i.{m) 

That  R.  S.,  late  of,  etc.,  together  with  four  other  persons,  to 
the  inquest  aforenaid  unknown,  on,  etc.,  at,  etc.,  with  force  and 
arms,  etc.,  riotously,  routously,  and  unlawfully  to  disturb  the 
peace  of  this  commonwealth  did  assemble  themselves  together, 
and  so  being  assembled  and  met  together,  a  certain  wagon  of 
the  value  of  thirty  pounds,  of  the  goods  and  chattels  of  S.  B., 
then  and  tbere  being  found,  then  and  there,  with  force  and  arms, 
etc.,  riotously,  routously,  and  unlawfully  did  take  and  haul  away, 
to  the  great  damage  of  the  said  S.  B.,  to  the  terror  of  the  good 
citizens  of  this  commonwealth,  to  the  evil  example,  etc.,  and 
against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(850)  Riot^  in  breaking  the  windoios  of  a  man's  house.{n) 

That  J.  M.  and  P.  C,  with  certain  other  wicked  and  ill-dis- 
posed persons  to  the  number  of  twenty  and  upwards,  to  the 
inquest  aforesaid  unknown,  on,  etc.,  at,  etc.,  with  force  and  arms, 
etc.,  to  wit,  with  stones,  sticks,  staves,  and  clubs,  as  rioters, 
routers,  and  disturbers  of  the  peace  of  the  commonwealth,  riot- 
ously, routously,  tumultuously,  and  unlawfully  did  assemble  and 
gather  themselves  together,  and  so  being  assembled  and  gathered 
together  the  day  and  year  aforesaid,  at  the  county  aforesaid,  the 
doors  and  windows  of  the  mansion-liouse  of  J.  L.,  in  the  same 
county  standing  and  being,  with  clubs,  sticks,  staves,  and  stones 
then  and  there  riotously,  routously,  and  unlawfully  did  break, 
pull  down,  spoil,  and  destroy,  and  the  same  mansion-house  then 
and  there  riotously,  routously,  and  unlawfully  did  enter,  and  the 
said  J.  L.  did  beat,  wound,  and  ill-treat,  and  other  harms  then 
and  there  did  to  tiie  said  J.  L.,  to  the  great  damage  of  tlic  said 
J.  L.,  to  the  evil  example,  etc.,  to  the  great  terror  and  disturb- 

(m)   Drawn  in  MHO  by  Win.  Bradford,  Es(|.,  then  attornoy-yencral  of  Penn- 
sylvania. 
in)   Jb. 

404 


RIOT,    AFFRAY,    ETC.  (852) 

ance  of  all   2;oo(l  citizens  of  this  corniuonwealth,  and  against, 
etc.     {Conclude  ds  in  book  1,  chapter  S.) 

(851)  Miot  and  disturbing  a  literary  society,  under  Ohio  statute.{o) 

That  A.  B.,  C.  D.,  E.  F.,  and  G.  H.,  and  divers  other  evil  dis- 
posed persons,  to  the  number  of  three  and  more,  whose  names 
are  to  the  deponent  aforesaid  unknown,  on  the  twelfth  day  of 
May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
lifty-two,  at  the  county  of  Licking  aforesaid,  being  lawfully 
assembled  together,  did  then  and  there  unlawfully,  riotously,  and 
routously  agree  together  and  with  each  other,  unlawfully,  riot- 
ously, routously,  and  with  force  and  violence  to  disturb,  annoy, 
and  break  up  a  certain  literary  society  tiien  and  there  lawfully 
assembled  within  a  certain  meeting-house  there  situate,  for  the 
purpose  of  mutual  improvement  and  useful  knowledge,  and  did 
then  and  there,  in  pursuance  of  said  agreement,  unlawfully,  riot- 
ously, and  routously,  and  with  force  and  violence  make  a  great 
noise  and  tumult,  and  then  and  there  threw  stones  into  and 
through  the  windows  of  said  meeting-house,  to  the  great  dam- 
age and  peril  of  the  members  of  said  literary  society,  and  other 
good  citizens  in  said  meeting-house  then  and  tViere  being,  and 
assembled  for  the  purpose  aforesaid.  {Conclude  as  in  book  1, 
chapter  3.) 

(852)  Obstructing  authorities,  under  Ohio  statuie.{p) 
That  A.  B.,  C.  D.,  E.  F.,  and  divers  other  persons,  to  the  de- 
ponent as  yet  unknown,  to  the  number  of  three  and  more,  on  the 
day  of  in  the  year  of  our  Lord  one  thousand  eight 

hundred  and  in  the  county  of  aforesaid,  did  unlaw- 

fully, riotously,  and  routously  assemble  together,  with  intent  then 
and  there  to  do  an  unlawful  act,  with  force  and  violence,  against 
the  {here  set  forth  a  full  charge  for  riot  as  in  the  forms  lohich  fol- 
low); and  that  one  M.  N".,  then  and  there  being  a  justice  of  the 
peace,  in  and  for  the  county  of  aforesaid  {or  other  offi'^er, 

see  the  statute),  legally  authorized  and  duly  qualified  as  such  jus- 
tice of  the  peace,  then  and  there  immediately,  upon  actual  view,* 
did  make  proclamation  aloud  in  the  hearing  of  the  said  A.  B., 

(o)   Warren's  C.  L.  87.  {p)  Warren's  C.  L.  83. 
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C.  D.,  E.  F.,  and  the  said  other  persons,  to  the  deponent  un- 
known, offenders  as  aforesaid,  then  and  there,  in  the  name  of  the 
state  of  Ohio,  commanding  the  said  A.  B.,  C.  D.,  E.  F.,and  the 
said  other  persons,  to  the  deponent  unknown,  then  and  there  to 
disperse  and  depart  to  their  several  homes  or  lawful  employ- 
ments ;  t  and  the  said  A.  B.,  C.  D.,  E.  F.,  and  the  said  other 
persons,  to  the  deponent  unknown,  then  and  there  did  not  dis- 
perse and  depart  according  to  the  command  of  the  said  justice  of 
the  peace,  upon  the  proclamation  aforesaid,  but  then  and  there 
unlawfully,  riotously,  and  routously  remained,  to  the  number  of 
three  and  more,  w^hereupon  the  said  justice  of  the  peace,  as  afore- 
said, then  and  there  proceeded  to  call  to  his  assistance  O.  P.  and 
Q.  R.,  peaceable  and -well  disposed  persons,  then  and  there  being, 
to  take  into  custody  and  disperse  the  said  A.  B.,  C.  D.,  E.  F., 
and  the  said  other  persons,  to  the  deponent  unknown,  then  and 
there  assembled  as  aforesaid  ;  and  then  and  there,  "while  he  the 
said  M.  ]Sr.,  justice  of  the  peace,  as  aforesaid,  was  endeavoring, 
with  the  assistance  of  the  said  0.  P.  and  Q.  E,.,  to  take  into  his 
custody  and  disperse  the  said  A.  B.,  C.  D.,  E.  F.,  and  the  said 
other  persons,  to  the  deponent  unknown,  the  said  A.  B.  did  then 
and  there  forcibly,  unlawfullj^,  and  knowingly  obstruct  the  au- 
thority aforesaid,  in  the  performance  of  the  duty  aforesaid,  that 
is  to  say,  the  said  A.  B.  did  then  and  there  forcibly,  unhiwfully, 
and  knowingly  assault,  beat,  threaten,  ill-treat,  hinder,  and  ob- 
struct, as  well  the  said  M.  IST.,  justice  of  the  peace  as  aforesaid, 
as  also  the  said  0.  P.  and  Q.  li.,  then  and  there  assisting  the 
said  justice  of  the  [»eace,  in  maimer  aforesaid,  contrary,  etc. 

(853)  Obstructing  authorities  and  preventing  a  'proclamation  at  a 
riot,  under  Ohio  statute. {q) 
[Follow  the  last  form  to  the '^  and  then  proceed  as  follows) :  did 
attempt  and  endeavor  to  make  proclamation  aloud,  in  the  hear- 
ing of  the  said  A.  B.,  C.  D.,  E.  F.,and  the  said  other  persons,  to 
thedejionent  unknown,  commanding  the  said  A.  B.,C.  D.,  E.  F., 
and  the  said  other  persons,  to  the  deponent  unknown,  to  disperse 
and  depart  to  their  several  homes  or  lawful  employments,  and 
then  and  there  tlie  said  A.  B.  did  unlawfully,  forcibly  and  know- 

(7)   Wancirs  ('.  L.  83. 
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ino^ly  obstruct  the  authority  aforesaid,  that  is  to  say,  the  said  A. 
B.  did  then  and  there  unlawfully,  forcibly, and  knowingly  assault, 
beat,  threaten,  ill-treat, hindcr,and  obstruct  the  said  M.  N.,  justice 
of  the  peace  as  aforesaid,  while  he  the  said  M.  X.,  as  such  justice 
of  the  peace,  was  then  and  there  attempting  and  endeavoring  to 
make  proclamation  as  aforesaid. 

(854)  Biot^  and  refusing  to  disperse  on  proelamatio7i  being  made, 
under  Ohio  staiute.(r) 

{Follow  No.  852  to  the  f,  and  then  proceed  as  follows):  and  then 
and  there  the  said  A.  B.,  and  divers  of  the  said  other  persons, 
to  the  deponent  unknown,  to  the  number  of  three  and  more, 
did  not  di8[)erse  and  depart,  as  they  were  then  and  there  re- 
quired by  the  said  proclamation  and  command  of  the  said  jus- 
tice of  the  peace,  so  made  as  aforesaid,  Init  the  said  A.  B.,  and 
the  said  divers  of  the  said  other  persons,  to  the  deponent  afore- 
said unknowm,  to  the  number  of  three  and  more,  then  and  there 
unlawfully,  riotously,  and  routously  continued  and  remained 
together  after  the  said  proclamation  then  and  there  made  by 
the  said  justice  of  the  peace,  as  aforesaid,  for  a  long  S[iace  of 
time,  to  wit,  for  the  space  of  minutes. 

(855)  Riot  and  pulling  down  a  dwelling-house  in  the  possession  of 

prosecutor.{s) 

That  W.  S.,  J.  S.,  H.  S.,  and  D.  L.,  late  of  the  county  of  Pike 
aforesaid,  together  with  divers  other  persons,  to  the  number  of 
ten  or  more,  to  the  jurors  aforesaid  as  yet  unknown,  being 
rioters,  routers,  and  disturbers  of  the  peace  of  the  common- 
wealth, on,  etc.,  with  force  and  arms,  that  is  to  say,  with  sticks, 
staves,  clubs,  and  other  hurtful  weapons,  at,  etc.,  did  unlaw- 
fully, riotously,  routously,  and  tumultuously  assemble  and  meet 
together,  to  the  great  terror  of  the  peaceable  people  and  inhab- 
itants of  this  commonwealth,  and  to  disturb  the  peace  of  the 
said  commonwealth,  and  being  so  assembled  and  met  togetiier, 
one  building  and  dwelling-house  in  the  possession  of  J.  W.,  of 

(r)  Warren's  C.  L.  83. 

(s)  Shouse  p.  Com.,  .5  Barr,  83,  where  it  was  held,  that  under  an  indictment 
charging  four  with  riot  and  riotous  assault  and  battery,  nue  may  be  convicted  of 
an  assault  and  battery,  and  the  others  acquitted  generallv.  Wh.  Cr.  Fl.  &  Pr. 
§§  245,  312. 
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the  county  of  Pike  aforesaid,  did  then  and  tiiere  riotously,  ront- 
ousl}^  and  unlawfulU'  pull  down,  break  down,  destroy,  and  other 
wrongs  to  the  said  J.  W.  did  then  and  there,  to  the  great  dam- 
age of  the  said  J.  W.,  contrary,  etc.,  and  against,  etc.  [Conclude 
as  in  book  1,  chaiter  3.) 

(^Add  second  county  giving  riot  and  assault  on  prosecutor.) 

(856)  JRiot  and  false  imprisonment^t) 

That  Gr.  S.,  et  al.,  on,  etc.,  at,  etc.,  with  force  and  arms,  etc., 
themselves  as  rioters  and  disturbers  of  the  peace  of  our  lord  the 
now  king,  riotously,  routously,  and  turaultuously,  with  an  intent 
the  peace  of  our  said  lord  the  now  king  to  disturb  and  interrupt, 
did  assemble  and  o;ather  together,  and  so  then  and  there  being 
assembled  and  gathered  together,  then  and  there,  with  force  and 
arms,  etc.,  riotoush^,  routously,  and  turaultuously  in  and  upon  a 
certain  H.  B.,  in  the  peace  of  God  and  our  said  lord  the  now 
king  then  and  there  being,  an  assault  did  make,  and  him  the 
said  H.  B.  then  and  there,  without  any  lawful  warrant  or 
authority,  did  imprison  and  restrain  of  his  liberty  for  the  space 
of  two  hours,  and  then  and  there  did  compel  and  oblige  him 
the  said  II.  to  pay  the  sum  of  two  shillings  current  money  of 
this  province,  and  to  give  and  deliver  a  certain  red  cow,  being 
the  pro[)er  cow  of  him  the  said  H.  B.,  unto  the  said  G.  S.  to 
ol)tain  his  discharge  and  regain  his  liberty  from  the  imprison- 
ment aforesaid,  to  the  evil  example,  etc.,  in  contempt,  etc.,  and 
against,  etc.     {Conclude  as  in  hook  1,  chapter  3.) 

(857)  Disturbing  the  peace.,  etc.,  on  land  occupied  by  the  United 
States  for  an  arsenal. 

That  C.  S.,  et  al..,  all  of  Springfteld,  in  said  district  of  Massa- 
chusetts, on  the  day  of  June,  etc.,  at  said  Springfield,  on 
land  belonging  to  the  said  United  States,  to  wit,  on  land  occu- 
pied for  an  army  or  arsenal,  and  for  purposes  connected  there- 
with, out  of  the  jurisdiction  of  any  particular  state  of  the  said 
United  States  and  within  the  jurisdiction  of  the  said  United 
States,  together  with  divers  other  persons  whose  names  are  to 
the  jurors  aforesaid  as  yet  unknown,  to  the  number  of  four, 

(/)  This  iii(Iictini'nt  was  framed  in  \T^}[)  by  Mr.  lU'iijamin  Cluiw,  tlie  tlicn 
attoriify-ireneral  ot    l*i;iiiisylvaiiia,  atul  stood  tlie  test  ot"  a  conviction. 
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being  evil  disposed  and  disorder!}^  persons,  with  force  and  arms, 
did  then  and  there  unhiwtully,  riotously,  and  routously  assemble 
and  gather  themselves  together  to  disturb  the  peace  of  the  said 
United  States,  and  being  so  assembled  did  then  and  tliere  un- 
lawfully, riotously,  and  I'outously,  with  force  and  arms,  cut  down 
and  destroy  and  carry  away  a  certain  fence,  the  property  of  the 
said  United  States,  and  a  certain  small  wooden  building,  the 
property  of  the  said  United  States,  and  other  wrongs  then  and 
there  did,  to  the  terror  of  the  people  there  residing,  being,  and 
passing;  in  evil  example,  etc.,  and  against,  etc.,  and  contrary, 
etc.     [Conclude  as  in  book  1,  chapter  3.) 

{For  corriqA  interference  with  electors,  see  infra,  1016.) 

(858)  Disturbance  of  elections  in  Massachaseits.{ii) 

That  the  inhabitants  of  W.,  on,  etc.,  at,  etc.,  aforesaid,  were 
duly  assembled  in  town  meeting,  for  the  choice  of  town  otKcers 
for  the  political  year  tlien  next  ensuing  ;  that  a  moderator  was 
duly  chosen,  who  called  on  the  electors  present  to  give  in  their 
votes  for  a  selectman  for  the  said  political  year  then  next  en- 
suing ;  and  that  T.  F.  II.,  of  in  the  county  of  on 
the  day  and  year  before  mentioned,  when  the  said  moderator" 
was  presiding  at  the  meeting,  and  was  receiving  the  votes  for  a 
selectmaii,  with  force  and  arms,  intending  as  much  as  in  him  lay 
to  prevent  the  choice  of  said  selectman  according  to  the  will 
of  the  said  electors,  and  to  interrupt  the  freedom  of  election, 
unlawfully  and  disorderly  did  openly  declare  that  the  old  select- 
man should  not  be  chosen,  and  attempted  repeatedly  to  take 
from  the  box,  which  contained  the  votes  of  the  electors,  the 
votes  of  the  electors  (and  so  the  jurors  say,  that  the  said  T. 
F.  II.,  on  the  day  and  year  aforesaid,  and  at  in  the  county 
aforesaid,  in  the  public  town  meeting  aforesaid,  did  behave  him- 
self disorderly  and  indecently,  to  the  disturbance  of  the  peace- 
able and  quiet  citizens  then  and  there  assembled  for  the  pur- 
pose aforesaid,  in  violation  of  the  rights  of  private  suffrage) ; 
against,  etc.,  and  contrary,  etc.     {Conclude  as  in  book  1,  chapter  8.) 

(w)  That  part  in  brai-kets  of  tliis  count  was  held  in  Com.  v.  Hoxey  (16  Mass. 
385)  to  coniprehond  an  otlence  at  oonunon  hiw,  thougli  the  averments  taken 
alto<rotlier  were  pronounced  insuilicicnt  to  sustain  a  sentence  under  the  act  of  1785, 
ch.  75,  §  6. 
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(859)  Another  form  for  same.{v) 

That  heretofore,  to  wit,  on  the  first  day  of  June,  in  the  year  of 
our  Lord  at  B.  in  the  county  of  S.,  a  town   meeting  of 

the  inhabitants  of  said  B.,  for  the  election  of  governor  and  lieu- 
tenant-governor of  said  commonwealth,  and  for  senators  for  the 
district  of  S.,  was  then  and  there  duly  holden.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  C. 
D.,  late  of  B.,  in  the  county  of  S.,  laljorer,  afterwards,  on  the 
day  and  year  aforesaid,  wnth  force  and  arms,  at  B.  aforesaid,  in 
the  county  aforesaid,  in  the  town  meeting  aforesaid,  did  behave 
himself  disorderly,  by  then  and  there  {here  set  out  the  facts  accord- 
ing to  the  evidence),  against  the  peace,  etc.,  and  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided. 

(860)  InteiTwpting  a  judye  of  the  election  in  Pennsylvania. 

That  B.  G.,  etc.,  on,  etc.,  at,  etc.,  designing  and  intending  the 
due  execution  of  the  laws  of  this  commonwealth  to  obstruct 
and  prevent,  with  force  and  arms, etc.,  did  threaten  and  use  vio- 
lence to  the  person  of  one  J.  B.,  he  the  said  J.  B.  then  and  there 
being  one  of  the  judges  of  the  election  in  the  city  of  Philadel- 
jihia,  at  a  general  election  held  in  and  for  the  said  city,  on,  etc., 
duly  chosen,  appointed,  and  sworn  by  virtue  of  an  act  of  the 
general  assembly  of  this  commonwealth,  entitled  An  act,  etc., 
and  in  the  due  execution  of  his  said  ofiice  then  and  there  also 
being,  and  then  and  there  with  threats  and  opprobrious  language 
did  interru{>t  the  said  J.  B.  in  the  execution  of  his  office,  and 
then  and  there  did  say  to  the  said  J.  B.,  he  the  said  J.  B.  still 
being  in  the  due  execution  of  his  said  office,  '*  you  (the  said  J.  B. 
meaning)  damned  infernal  rascal,  I  will  see  you  for  this  another 
time,"  thereby  meaning  and  intending  to  prevent  and  del)ar  the 
said  J.  B.  from  proceeding  in  the  execution  of  his  said  office,  to 
the  evil  example,  etc., and  contrary, etc.,  and  against,  etc.  {Con- 
clude as  in  book  1,  chapter  3.). 

(r)   Tr.  &  II.  Prec.   178. 
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(861)  Disturbing  a.  religious  meeting^  under  the.  Virginia  statute.{w) 

That  W.  D.,  late  of  tlie  comity  of  Lewis,  yeoman,  on  the 
sixth  day  of  October,  etc.,  witli  force  and  arms,  at,  etc.,  during 
religious  worship,  did  on  purpose,  maliciously  and  contemptu- 
ously, disquiet  and  disturlj  a  certain  congregation  of  Methodists, 
being  then  and  there  lawfully  assembled  for  the  purpose  of  re- 
ligious wor8hip,(:r)  in  contempt  of  public  worship,  to  the  evil  ex- 
ample, etc.,  contrary,  etc.,  and  against,  etc.  {Conclude  as  in  book 
1,  chapter  3.) 

(862)  Same  under  Rev.  Sts.  Mass.  eh.  130,  §  171.(?/) 

That  C.  D.,  late  of  B.,  in  the  county  of  S.,  laborer,  on  the 
first  day  of  June,  in  the  year  of  our  Lord  with  force  and 

arms,  at  B.  aforesaid,  in  the  county  aforesaid,  did  wilfully  inter- 
rupt and  disturb  a  certain  assembly  of  people  there  met  for  the 
worship  of  God,  within  the  place  of  such  meeting,  to  wit,  within 
the  meeting-house  of  the  First  Parish  in  B.  aforesaid,  in  the 
county  aforesaid,  and  during  the  performance  of  divine  service 

(?o)  See  Com.  v.  Daniels,  2  Va.  Cases,  402,  where  the  form  in  tlie  text  was 
uphehl.  "This  indictment,"  say  the  court,  "sets  forth  the  phice  where,  the 
time  when,  as  well  as  the  denomination  of  religious  persons  to  whom  the  disturb- 
ance was  offered.  It  also  charges  the  defendant  with  the  offence  in  the  very 
words  of  the  statute.  But  it  is  urged,  that  as  the  time  at  which  it  is  offered  may 
be  proved  to  have  been  different  from  that  alleged,  the  want  of  an  averment  as 
to  the  means  by  which  the  disturbance  was  ejected  renders  the  indictment  too 
uncertain  to  be  supported.  We  do  not  doubt  that  it  is  a  correct  mode  of  draw- 
ing an  indictment  to  charge  tlie  means  by  which  the  disturbance  was  caused, 
where  those  means  can  be  ascertained;  but  when  we  find  that  an  indictment 
similar  to  this,  founded  on  an  English  statute,  bearing  a  great  resemblance  to 
ours,  has  been  acted  on  in  the  court  of  king's  bench,  and  a  judgment  thereon 
rendered  against  sundry  persons  for  the  penalty  prescribed  by  that  statute,  we 
are  of  opinion  that  the  ([uestion  is  sufficiently  settled. 

"  It  may  further  be  remarked,  that  there  seems  to  be  but  little  difference  in 
point  of  certaiut}/  between  the  simple  averment  of  a  disturbance  and  disquieting 
in  the  words  of  the  act,  and  the  averment  that  the  defendant  did  '  make  divers 
great  cries,  noises,  and  disturbances,  to  disturb  and  disquiet,  and  did  then  and 
there  disturb  and  discpiiet,'  etc.,  or  this  averment,  'that  they  did  disquiet  and 
disturb  the  congregation  by  then  and  there  talkinf/,  laiig/iinf/,  cursing,  andsit'ear- 
incj  in  a  loud  voice,'  both  of  which  are  to  be  found  in  approved  precedents  as 
copied  by  Chitty. 

"  On  the  whole  matter,  we  are  of  oj)inion  that  it  should  be  certified,  'that  it 
is  not  necessary,  in  an  indictment  I'or  disturbing  a  religious  congregation,  to  set 
out  the  means  by  which  the  disturbance  or  dis(juieting  was  offered." 

For  authorities  on  this  topic  see  Wh.  Cr.  L.  8th  ed.  §  15.56. 

[j)  A  variance  in  this  averment  may  be  fatal.  State  v.  Sherrill,  1  Jones 
N.  C.  508. 

ly)  Tr.  &H.  Free.  177. 
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in  said  meeting-house,  by  then  and  there  {here  set  out  the  facts 
according  to  the  evidence)  ;  asjainst  the  peace,  etc.,  and  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided. 

(863)  Disturbing  a  congregation  worshipping  in  a  church,  at 
common  law.{z) 

That  J,  D.,  etc.,  on,  etc.,  being  Sunday,  with  force  and  arms, 
at,  etc.,  in  the  Ebenezer  Baptist  Church  there,  during  the  celebra- 
tion of  divine  service,  unlawfully,  unjustly,  and  irreverently  did 
disturb  and  hinder  one  J.  V.,then  being  the  minister  officiating 
in  the  said  church,  and  then  being  in  the  discharge  of  his  sacred 
functions  and  in  the  performance  of  divine  service,  in  contempt 
of  the  laws  of  this  state,  to  the  evil  example,  etc.,  and  against, 
etc.    {Conclude  as  in  book  1,  chapter  3.) 

(864)  Disturbing  same  in  a  dwelling-house. {a) 

That  on,  etc.,  at,  etc.,  a  number  of  the  citizens  of  said  county 
were  peacefully  assembled  at  the  house  of  J.  W".,  in  said  county, 
for  religious  worship,  and  for  the  purpose  of  ottering  prayers  to 
Almighty  God,  and  the  said  persons  being  then  and  there  so 
assembled  together  for  the  purpose  aforesaid,  and  actually  en- 
gaged in  divine  worship,  P.  R.  S.  and  J.  E.  S.,  etc.,  well  know- 
ing the  purpose  of  the  said  meeting,  with  force  and  arms,  did 
then  and  there  enter  into  said  house,  and  by  loud  and  abusive 
language  then  and  there,  with  profane  oaths  and  violent  actions 
did  disturb,  wantonly  and  intentionally,  the  worship  of  the  Al- 

[z)  People  V.  De^rey,  2  Wheel.  C.  C.  135. 

{(i)  Stat(!  V.  Swink,  4  Dev.  &  Bat.  ;^G8.  "This  case,"  said  Ruffin,  C.  J.,  "is 
fully  witliiii  the  i)riiieii)le  of  Jasper's  case  (4  Dev.  It.  32;5),  wliich  is  that  a  con- 
gre<ratioii  of"  people  collected  tog(!ther  for  the  purpose  of  divine  service  and  en- 
gajred  in  the  worship  of  Ahni^jhty  VioA  are  protected  by  the  laws  and  constitu- 
tion of  this  state  from  wanton  interruption  or  disturbance.  To  entitle  them  to 
that  j)rotection,  it  is  not  re(iuisite  that  they  should  l)e  assembleil  in  a  church, 
chapel,  or  niei'tin<r-house,  as  in  this  state,  houses  set  a])art  by  relij^ious  societica 
pc^rinanently  for  worshij)  are  Lienerally  and  indillerently  called.  Tliat  woidd  be 
the  rule,  if  the  iiidictiuent  were  irauie<l  upon  a  statute  protecting  churches,  or 
peoj)le  worshipping  in  cliiu'clies.  Hut  under  tlie  enlarged  sense  of  tlu!  constitu- 
tion, a  ])laee  of  worship  is  constituted  by  the  conixregation  <jf  numerous  wor- 
ship[)ers  thereat ;  ibr  it  is  the  riffht  of  consciences,  the  worship  of  tlie  Supreme 
Being  Ity  his  ereatun^s,  that  is  protected,  and  not  merely  the  eilifice.  Our  opinion 
therefore  is,  that  altiiougii  i\w  asseinltly  was  at  a  private  house — as,  we  tiiink, 
must  be  intendeil  upon  this  indictment — the  defendants  were  guilty  of  a  gross 
misdemeanor  in  molesting  thost-  j)ersons  there  engageil  in  olfering  tln^ir  common 
prayers,  or  united  in  other  acts  of  worsiiip  to  God." 
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mio;Tity,  and  did  disturb  and  molest  the  citizens  then  and  there 
assernl)led  for  divine  worship,  to  the  great  contempt  of  religion, 
to  the  common  nuisance  of  the  citizens  of  the  state  tlien  and 
there  being,  and  against,  etc.     {Conclude  as  in  book  1,  c/iapter  3.) 

(865)  Dressing  in  a  woman^s  clothes^  and  disturbing  a  congregation 

at  worship.{b) 

That  S.  S.,etc.,  being  an  injurious,  profane,  and  irreligious  man, 
on,  etc.,  at,  etc.,  did  dress  and  disguise  himself  in  woman's  apparel, 
and  being  so  as  aforesaid  dressed  and  disguised,  tlien  and  there 
did  go  to  the  Lutheran  Church,  called  Augustus  Church,  in  the 
same  township  and  county,  with  an  intention  then  and  there  to 
interrupt  and  disturb  divers  of  his  majesty's  liege  subjects  then 
and  there  assembled  and  gathered  together  to  worship  God,  and. 
then  and  there  wickedl}',  profanely,  and  irreligiously  did  molest, 
vex,  interrupt,  and  disturl)  a  certain  Henry  A.  Muhlenberg,  rector 
of  the  said  church,  then  and  there  preaching  to  divers  of  his 
majesty's  liege  subjects  in  the  same  church,  he  the  said  Henry 
A.  Muhlenberg  then  and  there  being  lawfully  charged  and  qual- 
ified to  preach  in  the  same  church,  by  reason  of  his  care  and 
function,  and  other  harms  to  him  the  said  Henry  A.  Muhlenberg 
then  and  there  did,  to  the  great  displeasure  of  Almighty  God,  in 
contempt  of  his  worship  and  religion,  and  of  the  laws  of  the 
land,  to  the  evil  example,  etc.,  and  against,  etc.  {Conclude  as  in 
book  1,  chapter  3.) 

(8o6)  Going  armed,  etc.,  to  the  terror  of  the  people,  at  common 

law.{c) 

That  R.  S.  H.,  etc.,  on,  etc.,  with  force  and  arms,  at,  etc.,  did 
arm  himself  with  pistols,  guns,  knives,  and  other  dangerous  and 

(6)  This  indictment  was  framed  in  1759  by  Mr.  Benjamin  Chew,  the  then 
attorney-general  of  the  province. 

(t)  State  i\  Huntley,  3  Iredell,  418.  Gaston,  J.,  said:  "The  argument  is 
that  the  offence  of  riding  or  going  about  armed  with  unusual  and  dangerous 
weajjons,  to  the  terror  of  the  ])eoi)le,  was  created  by  tlie  statute  of  Northampton 
(2  Ed.  III.  c.  3)  ;  and  that,  wlietlier  this  statute  was  or  was  not  formerly  in  force 
in  this  state,  it  certainly  has  not  been  since  the  first  of  January,  183!S,  at  which 
day  it  is  declared  in  the  Rev.  Stats,  (ch.  1  §  2)  that  the  statutes  of  England  and 
Great  Britain  shall  cease  to  be  of  force  and  etfect  here.  We  have  been  accus- 
tomed to  believe  that  the  statute  referred  to  did  not  create  this  offence,  but  pro- 
vided only  sjjccial  penalties  and  modes  of  proceeding  for  its  more  effectual 
suppression  ;  and  of  the  correctness  of  this  belief  we  can  see  no  reason  to  doubt. 
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unusual  weapons,  and  being  so  armed  did  go  forth  and  exhibit 
himself  openly,  both  in  the  daytime  and  in  the  night,  to  the 

All  the  elementary  writers  ■who  give  us  any  information  on  the  subject  concur  in 
the  representation  ;  nor  is  there  to  be  found  in  them,  as  far  as  we  are  aware  of, 
a  dictum  or  intimation  to  the  contrary.  Blackstone  states,  that  '  the  offence  of 
riding  or  going  armed  with  dangerous  or  unusual  weapons  is  a  crime  against  the 
public  peace,  by  terrifying  the  good  people  of  the  land  ;  and  is  particiilorli/  pro- 
hibited by  the  statute  of  Northampton  (2  Ed.  III.  c.  3).  upon  pain  of  forfeiture 
of  the  arms  and  imprisonment  during  the  king's  pleasure.'  4  Bla.  Com.  149. 
Hawkins,  treating  of  oti'ences  against  the  public  peace,  under  the  head  of 
'  Affrays,'  pointedly  remarks,  'but  granting  that  no  bai-e  irords  in  judgment  of 
law  carry  in  them  so  much  terror  as  to  amount  to  an  ajf'ray,  yet  it  seems  certain 
that  in  some  cases  there  may  be  an  affray  where  there  is  no  actual  violence,  as 
where  a  man  arms  himself  with  dangerous  and  unusual  weapons  in  such  a  manner 
as  will  naturally  cause  a  terror  to  the  people,  which  is  said  to  have  been  altcays 
an  offence  at  common  laic,  and  strictly  prohibited  by  many  statutes.'  Hawk. 
P.  C  b.  1,  c.  28,  s.  1.  Burn  and  Tomlius  inform  us,  that  this  term  'affray'  is 
derived  from  the  French  word  ^effrayer,'  to  affright,  and  that  anciently  it 
meant  no  more,  '  as  where  persons  appeared  with  armor  or  weapons  not  usually 
worn,  to  the  terror  of  others.'  Burn,  Verb.  'Affray.'  It  was  declared  by  the 
chief  justice  in  Sir  John  Knight's  case,  that  the  statute  of  Northampton  was 
made  in  afhrmance  of  the  common  law.  .  3  Mod.  Rep.  117.  And  this  is  mani- 
festly the  doctrine  of  Coke,  as  will  be  found  on  comparing  his  observations  on 
the  word  'affray,'  which  he  defines  (3  Inst.  IfjH),  'a  public  offence  to  the  terror 
of  the  king's  subjects,  and  so  called  because  it  affrighteth  and  maketh  men  afraid, 
and  is  in(|uirable  in  a  lect  as  a  common  nuisance,'  with  his  reference  immedi- 
ately thereafter  to  this  statute  and  his  subse(iuent  comments  on  it  (3  Inst.  IGO), 
whertt  he  cites  a  record  of  the  29th  year  of  Ed.  I.,  showing  what  had  been  con- 
sidered the  law  then.  Indeed,  if  those  acts  be  deemed  by  the  common  law 
crimes  and  misdemeanors  which  are  in  violation  of  the  public  rights,  and  of  the 
duties  owing  to  the  community  in  its  social  capacity,  it  is  difficult  to  imagine 
any  which  more  unequivocally  deserve  to  be  so  considered  than  the  acts  charged 
upon  this  defendant.  They  attack  directly  that  public  order  and  sense  of  secu- 
rity which  it  is  one  of  the  first  objects  of  the  common  law,  and  ought  to  be  of 
the  law  of  all  regulated  societies,  to  preserve  inviolate ;  and  they  lead  almost 
necessarily  to  actual  violence.  Nor  can  it  for  a  moment  be  supposed  that  such 
acts  are  less  mischievous  here,  or  less  the  proper  subjects  of  legal  reju-ehension, 
than  they  were  in  the  country  of  our  ancestors.  The  bill  of  riglits  in  this  state 
secures  to  every  num  indeed  tiie  right  to  '  bear  arms  for  the  defence  of  the  state.' 
^Vhile  it  secures  to  him  a  ri(iht  of  wliich  he  cannot  be  deprived,  it  holds  forth 
tlie  duty  \n  execution  of  which  that  right  is  to  be  exercised.  If  he  employ  those 
arms  which  he  ought  to  wield  for  the  safety  and  protection  of  his  country  to  the 
annoyance  and  terror  and  danger  of  its  citiztuis,  he  deserves  but  the  severer  con- 
demnation for  the  al)use  of"  the  liigli  ])i-ivilcge  with  wiilcli  he  has  been  invested. 

"  It  has  been  remarked  that  a  doulile-barrelled  gun,  or  any  other  gun, 
cannot  in  this  country  come  under  the  (lescrij)tion  of  'unusual  weapons,'  for  there 
is  scarcely  a  man  in  the  community  who  does  not  own  and  occasionally  use  a  gun 
of  some  sort.  But  we  do  not  feel  the;  force  of  this  criticism.  A  gun  is  an  '  un- 
usual weapon'  wherewith  to  be  arnu-d  and  clad.  No  man  amongst  us  carries  it 
about  with  him  as  one  of  his  evcr}-day  accoutrements — as  a  part  of  his  dress — 
and  never,  w(!  trust,  will  the  day  come  when  any  deadly  wi'ai)on  will  l)e  worn  or 
wiejih-d  in  our  peace-loving  state  as  an  aj)penilage  of  manly  eciuipment.  But 
ahhough  a  gun  is  an  '  unusual  wcajiou,'  it  is  to  be  remcmlji-red  that  tlu;  (tarrying 
of  a  gun,  per  se,  constitutes  no  ollence.  For  any  lawful  j)urpose,  either  of  busi- 
ness or  annisenient,  the  citizen  is  at  perfect  liberty  to  carry  his  gun.     It  is  the 
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good  citizens  of  Anson  aforesaid,  and  in  the  said  highway  and 
before  tlie  citizens  aforesaid,  did  openly  and  publicly  declare  a 
purpose  and  intent,  one  J.  H.  R.  and  otlier  good  citizens  of  the 
state,  then  and  there  being  in  the  peace  of  God  and  the  state, 
to  beat,  wound,  kill,  and  murder,  which  said  purpose  and  intent 
the  said  E,.  S.  H.,  so  openly  armed  and  exposed  and  declaring, 
then  and  there  had  and  entertained,  by  which  said  arming,  ex- 
posure, exhibition,  and  declarations  of  the  said  R.  S.  H.,  divers 
good  citizens  of  the  state  were  terrified,  and  the  peace  of  the 
state  endangered,  to  the  evil  example,  etc.,  to  the  terror  of  the 
people,  and  against,  etc.     {Conclude  as  in  hook  1,  chapter  3.) 

(867)   Carrying  a  dangerous  iveapon,  under  Indiana  Rev.  Sts.{d) 

That  on,  etc  ,  at,  etc.,  and  on  divers  other  days  and  times, 
etc.,  A.  B.  did  then  and  there  unlawfully  carry  concealed  in  his 
pocket,  a  certain  dangerous  weapon,  namely,  a  certain  pistol,  he 
not  being  a  traveller,  contrary,  etc.  {Conclude  as  in  book  1,  chap- 
ter S.){e) 

(868)  Maliciously  firing  guns  into  the  house  of  an  aged  woman,  and 
killing  a  dog  belonging  to  the  house.{f) 

That  R.  T.  and  J.  L.,  late  of,  etc.,  on,  etc.,  with  force  and 
arms,  at  the  house  of  one  S.  R.,  an  aged  woman,  situate  in  the 
county  aforesaid,  did  then  and  there  wickedly,  mischievously, 
and  maliciously,  and  to  the  terror  and  dismay  of  the  said  S.  R., 
fire  several  guns,  and  then  and  there  did  shoot  and  kill  a  dog 
belonging  to  said  house,  without  any  legal  authority,  against, 
etc.     {Conclude  as  in  book  1,  chapter  3.) 

wit'kod  purpose  and  the  mischievous  result,  which  essentially  constitute  the  crime. 
He  shall  not  carry  about  this  or  any  other  weapon  of  death  to  terrify  and  alarm 
a  peacefid  people."      See.  on  this  topic,  Wii.  Cr.  L.  8th  ed.  §  1553. 

(r/)  State  r.  Duzan,  6  Blackf.  31.  "  We  think  this  indictment  is  good.  The 
objection  that  the  pistol  is  not  stattnl  to  have  been  loaded  is  insufficient.  The 
statute  says,  'that  every  person,  etc.,  who  shall  wear  or  carry  any  dirk,  pistol, 
sword  in  cane,  or  other  dangerous  weapon  concealed,  shall,'  etc.  Rev.  Stat. 
1838,  p.  217.     The  statute  does  not  reijuire  that  the  pistol  should  be  loaded." 

(e)   See  Wh.  Cr.  L.  8th  ed.  ?  1557. 

(/)  Sustained  in  State  v.  Langford,  3  Hawks,  381.  Sec  for  similar  prece- 
dents, supra,  485,  note. 
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(869)  Breach  of  peace,  tumultuous  conduct,  etc.,  in  Verraont.{g) 

That  H.  B.,  etc.,  on,  etc.,  and  on  divers  other  da^'s  and  times 
between  that  date  and  the  time  of  tliis  presentment,  witli  force 
and  arms,  at,  etc.,  did  greatly  disturb  and  break  the  peace  by 
tumultuous  and  offensive  carriage,  and  by  threatening,  quarrel- 
ling, and  challenging,  and  by  lying  in  wait  for  one  S.  B.,  and 
by  threatening  to  kill  the  said  S.  B.,  to  the  great  disquiet,  ter- 
ror, and  alarm  of  the  said  S.  B.,  and  other  good  citizens  of  this 
state,  and  other  wrongs  then  and  there  did,  to  the  evil  example, 
etc.,  contrar}^,  etc.     [Conclude  as  in  book  1,  chapter  3.) 

(869a)  Furious  driving,  under  English  statute. 

That  J.  S.,  etc.,  on,  etc.,  at,  etc.,  being  then  a  coachman, 
and  then  having  charge  of  a  certain  carriage  and  vehicle 
called  an  onmibus,  unlawfull}'  did,  l)y  the  wanton  and  furious 
driving  of  the  said  carriage  and  vehicle  by  him  the  said  J.  S., 
cause  certain  bodily  harm  to  be  done  to  one  J.  N.,  against,  etc.(A) 
{Conclude  as  in  book  1,  cltaptcr  3.) 

(8696)  Against  horse-car  conductor  for  over-driving,  etc. 

The  jurors  of  the  people  of  the  state  of  Xew  York,  in  and  for 
the  body  of  the  city  and  county  of  JSew  York,  upon  their  oath 
present :  That  George  W.  Tinsdale,  late  of  the  lirst  ward  of  the 

(ij)  Tliis  count  was  sustained  in  State  v.  Benedict,  11  Vt.  237.  Redfield,  J. 
— "  Wliatever  was  once  thouglit  upon  this  subject,  it  is  now  well  settled,  that 
mere  threats  in  words  not  written,  are  not  an  indietaljle  ofl'ence  at  coninion  law. 
It  is  said  in  many  of  the  books  that  it  was  Ibrmerly  indictable.  This  might  have 
been  and  probably  was  the  case  at  the  time  the  statute  in  this  state  in  relation  to 
the  subject  was  i)assed.  It  is  there  said,  '  if  any  person  shall  in  any  manner  dis- 
turb or  break  the  jieace,  by  tumultuous  and  offensive  carriage,  by  threatening, 
quarrelling,  challenging,  assaulting,  beating,  or  striking  any  other  person,'  he 
shall  lie  liaide,  on  conviction,  to  jiay  such  fine  as  '  the  court,  taking  into  consider- 
ation the  situation  of  the  party  smiting  or  being  smitten,  the  instrument  and  dan- 
ger of  the  assault,  the  time,  place,  and  provocation,  according  to  the  nature  of  the 
oHetice,  shall  adjudge.' 

"'i'herc!  is  another  reason  why  here,  more  than  at  common  law,  mere  threats 
should  Ite  considered  an  oilence  punisliable  by  indictment.  At  common  law  the 
person  threatened  can  swear  the  peace  against  the  oirender,  and  obtain  redress  in 
that  way,  by  obtaining  security  again.-t  the  commission  of  the  oflence  threatened. 
This  mod(!  of  primitive,  justice  has  not  been  much  resorted  to,  if  indeed  it  exists 
in  this  state.  Jt  is  believed  the  legislatin-c  intended  the  remedy  here  given  to 
supersede,  its  necessity.  'J'lie  sending  of  tiireatening  letters  is  an  oilence  of  a  dif- 
ferent character." 

(A)   Arch.  C.  1'.  ]!»th  ed.  p.  735. 
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city  of  New  York,  in  the  county  of  Xew  York  aforesaid,  he 
then  and  there  being  a  conductor  of  a  paRsenger  car,  on  the 
Bleecker  Street  and  Fulton  Ferry  railroad  of  the  city  of  'New 
York,  and  Arthur  Ta<^ii;art,  hite  of  the  same  place,  he  then  and 
there  being  driver  of  said  passenger  car  of  said  railroad,  on  the 
second  day  of  January,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  sixty-eiglit,  at  the  ward, city, and  county  afore- 
said, with  force  and  arms,  did  unnecessarily  overload  and  procure 
said  passenger  car  to  be  overloaded,  then  and  there  being  at- 
tached to  said  passenger  car  two  living  creatures,  to  wit,  two 
horses;  by  means  whereof,  on  a  certain  portion  of  the  route  of 
the  said  railroad,  the  horses  so  attached  to  said  passenger  car 
were  unable  to  draw  said  [passenger  car,  but  were,  by  reason  of 
the  premises  aforesaid,  overloaded,  overdriven,  tortured,  and  tor- 
mented ;  against,  etc.(i)     {Conclude  as  in  book  1,  chapter  3.) 

(870)  Refusivg  to  aid  a  constable  in  quelling  a  7not.{j) 

That  heretofore,  to  wit,  on,  etc.,  at,  etc., divers  disorderly  per- 
sons, to  the  number  of  twenty  and  more,  to  the  jurors  aforesaid 
as  yet  unknoAvn,  then  and  there  did  unlawful!}',  riotously,  and 
routously  assemble  and  gather  together  to  disturb  the  peace  of 
our  lady  the  queen,  and  being  then  and  there  so  unlawfully,  riot- 
ously, and  routously  assembled  and  gathered  together,  did  com- 
mit divers  outrages,  to  the  great  terror  of  all  the  liege  subjects 
of  our  said  lady  the  queen,  as  well  inluibiting  and  residing  as 
passing  and  rejiassing  there,  and  against  the  peace  of  our  said 
lady  the  queen,  her  crown  and  dignity  ;  and  the  jurors  aforesaid 
do  further  present,  that  one  D.  H.,  then  and  there  being  a  con- 
stable of  and  for  the  county  aforesaid,  and  in  the  due  execution 
of  his  said  office,  then  and  there  did  endeavor  to  prevent  and 
restrain  the  said  persons  so  assembled  and  committing  such  out- 
rages as  aforesaid,  from  continuing  to  make  the  said  riot  and 
breach  of  the  peace,  and  him  the  said  D.  H.,  being  such  con- 
stable as  aforesaid,  and  so  acting  according  to  tlie  duty  of  his 
said  office,  the  said  jtersons  so  unlawfully,  riotously,  and  rout- 
ously assembled  and  gathered  together  and  disturbing  the  peace 

(/)  People  V.  Tinsdale,  10  Abbott's  rrac.  R.  374.    (Hackctt,  Reconler,  18C8.) 
[j]   R.  V.  Brown,  1    C.   &  M.  175.     A'enlict,  guilty.      For  notice  of  this   case 
see  Wli.  Cr.  L.  8th  ed.  §  1555. 
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of  our  said  lady  the  queen,  with  force  and  arms  did  then  and 
there  violentlj-,  forcibly,  and  unlawfully  resist  and  obstruct  in  the 
execution  of  his  duty  ;  and  that  he  the  said  D.  li.,  being  such 
constable  as  aforesaid,  thereupon,  being  then  and  there,  on  the 
day  and  in  the  year  aforesaid,  in  the  parish  aforesaid,  in  the 
county  aforesaid,  did  in  his  proper  person  apply  to  one  T.  B., 
late,  etc.,  being  then  and  there  present,  and  in  her  majesty's 
name  did  then  and  there,  on  the  day  and  in  the  year  aforesaid, 
at,  etc.,  charge  and  require  the  said  T.  B,  to  aid  and  assist  him, 
the  said  D.  H.,in  the  execution  of  his  office  and  the  preservation 
of  the  peace  of  our  said  lady  the  queen,  and  in  securing  the 
said  persons  so  unlawfully,  riotously,  and  routously  assemijled 
to  disturb  the  queen's  peace  as  aforesaid,  still  then  and  there 
continuing  to  resist  and  obstruct  the  said  D.  H.  in  the  due  exe- 
cution of  his  office,  in  order  to  their  being  dealt  with  according 
to  law;  yet  he  the  said  T.  B.,  not  regarding  his  duty  in  this 
respect,  and  then  and  there  well  knowing  the  said  D.  H.  was 
such  constable  as  aforesaid,  and  so  in  the  execution  of  his  duty 
as  aforesaid,  to  wit,  on,  etc.,  at,  etc.,  with  force  and  arms,  unlaw- 
fully, obstinately,  and  contemptuously  did  neglect  and  refuse  to 
aid  and  assist  the  said  D.  H.  for  the  purpose  and  on  the  occasion 
aforesaid,  in  the  manner  he  the  said  T.  B.  was  requested,  charged, 
and  commaiided  to  do  as  aforesaid,  or  in  any  other  manner 
whatever,  contrary  to  his  duty  in  that  behalf,  in  manifest  con- 
tempt of  our  said  lady  the  queen  and  her  laws,  to  the  great 
hinderance  of  justice,  to  the  evil  example,  etc.,  and  against,  etc. 
(Conclude  as  in  book  1,  chapter  3.) 

(871)  Refusing  to  assist  a  coyistahle  in  carrying  offender  to  prison.{k) 

That  whereas  a  certain  E.  E.,  late  of  Philadelphia  county 
aforesaid,  spinster,  on,  etc.,  at,  etc.,  was  duly  arrested,  on  sus- 
picion of  having  feloniously  taken,  stolen,  and  carried  away 
eight  yards  of  cambric,  etc.,  of  the  goods  and  chattels  of  a  certain 
1).  M.,  and  tiien  and  there  did  apjtear  in  her  proper  person  before 
E.  T.,  Esq.,  one  of  his  majesty's  justices  of  the  peace  in  the 
said  county  of  Philadelphia  to  kee[),  and  also  divers  trespasses, 

(/•)  Tliis  |V)rin  wjis  iircparcd  in  1  TOO  \>\  Mr.  I)C'iij:miiii  C'lii-w,  tlicii  uttoniey- 
gciicral  of  I'ciHi-vlviiiiia. 
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felonies,  and  other  misfeasances  in  the  said  oonnty  perpetrated, 
to  hear,  try,  and  determine,  assigned,  to  he  examined  touching 
the  said  felony ;  and  whereas  the  aforesaid  E.  T.,  the  day  and 
year  aforesaid,  at  the  county  aforesaid,  one  of  his  majesty's 
justices  as  aforesaid  being,  did  make  his  warrant  of  commitment 
in  writing,  with  the  seal  of  him  the  said  E.  T.  sealed,  bearing 
date  the  day  and  year  aforesaid,  to  the  slierifF  or  keeper  of  the 
common  gaol  of  the  county  of  Philadelphia  directed,  by  which 
it  was  commanded  the  said  sheriff"  or  keeper  of  the  common 
gaol  aforesaid,  that  he  should  receive  into  his  custody  the  body 
of  the  said  E.  E.,  who  was  charged  with  the  felony  aforesaid, 
and  her  safely  keep,  till  she  should  be  from  thence  delivered  by 
due  course  of  law,  which  said  warrant  of  commitment,  with  the 
body  of  her  the  said  E.  E.,  the  said  E.  T,  then  and  there  did 
deliver  to  a  certain  P.  S.,  one  of  the  constables  of  the  township 
of  Lower  Dublin,  in  the  county  aforesaid,  then  and  there  being, 
by  him  to  be  carried  to  the  common  gaol  of  the  said  county, 
and  there  to  be  safely  delivered  to  the  sheriff  of  the  said  county 
or  the  keeper  of  the  gaol  of  the  said  county,  in  due  form  of 
laAv,  and  the  aforesaid  P.  S.  then  and  there  did  take  and  receive 
the  said  E.  E.  into  his  custody,  and  the  said  P.  S.,  one  of  the 
constables  as  aforesaid  then  and  there  being,  then  and  there  did 
require,  and  in  the  name  of  our  said  lord  the  now  king  did  com- 
mand, a  certain  J.  W.,  late  of  the  count}'  of  Philadelphia, 
farmer,  then  and  there  to  aid  and  assist  him  the  said  P.  S.  to 
carry  and  convey  the  body  of  the  said  E.  E.  to  the  common  gaol 
of  the  county  of  Philadelphia:  Nevertheless  the  said  J.  W.,  to 
aid  and  assist  him,  the  said  P.  S.,  to  carry  and  convey  the  body 
of  the  said  E.  E.  to  the  common  gaol  of  the  said  county  of 
Philadelphia,  contemptuously  did  refuse  and  deny,  to  the  mani- 
fest contempt  of  our  said  lord  the  now  king  and  his  laws,  to  the 
evil  and  pernicious  example  of  all  others  in  such  case  oftending, 
and  against,  etc.     (Conclude  as  in  book  1,  chapter  3.) 

(872)  Assault  and  rescue.{l) 
That  on,  etc.,  at,  etc.,  J.  11.,  Esq.,  then  and  still  being  one  of 
the  justices  of  this  commonwealth,  the  peace  in  the  said  county 

(/)  Drawn  in  1786,  by  Mr.  Win.  Bradford,  attorney  general. 
{Rescue  by  third  persons.)     Rescue  is  where  a  third  person  procures  or  assists 
the  escape  of  a  prisoner ;  and  this  is  at  the  least  criminal,  in  the  same  degree 
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to  keep,  assigned,  and  also  to  hear  and  determine  divers  felonies 
and  misdemeanors  in  the  same  county  committed,  made  his  war- 
rant in  writing  under  his  hand  and  seal,  directed  to  the  high 
sheriff  of  the  said  county,  and  to  any  constable  therein,  com- 
manding him  to  take  and  arrest  the  body  of  a  certain  D.,  and 
him  to  bring  before  the  said  J.  H.,  or  some  other  justice  of  the 
peace,  there  to  answer  a  certain  charge  of  forcibly  opposing  one 
C,  constable  of  the  said  city,  in  the  execution  of  his  duty 
before  that  time  made,  which  warrant  was  delivered  to  J.  W., 
then  one  of  the  constables  for  the  city  of  Philadelphia,  in  the 
county  aforesaid,  to  be  executed  in  due  form  of  law,  by  virtue  of 
which  same  warrant  the  aforesaid  J.  W.,  afterwards,  to  wit,  on, 
etc.,  at,  etc.,  aforesaid,  and  within  the  jurisdiction  of  this  court, 
did  take  and  arrest  tlie  body  of  the  said  D.  in  the  warrant  afore- 
said named,  and  him  the  said  D.  in  his  custody,  by  virtue  of 
the  said  warrant  then  and  there  had  ;  and  that  A.  B.  and  C.  D., 
both  late  of  the  county  aforesaid,  yeomen,  afterwards,  to  wit,  on, 
etc.,  with  force  and  arms,  etc.,  at,  etc.,  in  and  upon  the  same  J. 
AV.,  then  and  there  as  aforesaid  being  one  of  the  constables  of 
the  same  city,  in  the  peace  of  God  and  this  commonwealth,  and 
in  the  execution  of  his  said  office  then  and  there  being,  with 
force  and  arms,  an  assault  did  make,  and  liim  the  said  D.,  out  of 
the  custody  of  the  said  J.  W.,  and  against  the  will  of  the  said  J. 
W.,  then  and  there,  with  force  and  arms,  unlawfully  did  rescue 
and  put  at  large,  to  go  where  he  would,  and  that  the  said  A.  B. 
and  C.  D.  the  said  D.,  out  of  the  custody  of  the  said  J.  W., 
and  against  the  will  of  the  said  J.  W.,  then  and  there,  with 
force  and  arms,  did  rescue  and  init  at  large,  to  the  evil  example, 
etc.,  and  against,  etc.     {Conclude  as  in  hook  1,  chapter  3.) 

witli  the  act  of  a  party  breaking  prison.  In  case  of  tri-ason,  a  stranger  rescuing 
a  traitor  is  liiinself  guilty  of  treason  (Hawk.  1).  '2,  c  21.  s.  7)  ;  in  case  of  felony, 
he  is  guilty  of  felony,  if  tlie  ])rincipal  he  convicted  ;  and  in  all  cases  he  is  guilty 
of  a  high  misdenieanor  at  coinnion  law,  for  which  he  may  be  prosecuted,  what- 
ever may  be  the  fate  oi'the  ])arty  whom  he  aided.  Hawk.  b.  '2,  c.  21,  s.  (>.  At 
r'ommon  hiw,  unsuccessful  attempts  to  procure  tlie  escape  of  a  felon  were  not 
felonies  (II.  i\  Tilley,  2  Leach,  G71  ;  11.  v.  Stanly,  11.  &  K.  C.  C.  4:!2)  ;  though 
where  tlie  attempt  is  any  degree  succ<'ssfui,  it  becomes  indictable.  People  c. 
Tompkins,  0  Johns.  70.  Wh.  Cr.  L.  8th  ed.  §  1G80.  See,  as  to  forms  for  .same, 
iok;,  etc. 
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(873)  Against  two  for  a  rescue^  one  of  them  being  in  custody  of  an 
officer  of  the  marshal's  court  upon  process,  etc.{m) 

That  on,  etc.,  oar  said  lord  the  king,  b}'  his  writ  issued  out  of 
the  court  of  our  said  lord  the  king  of  his  palace  of  Westmin- 
ster, under  the  seal  of  the  said  court,  bearing  date  the  same  day 
and  year  aforesaid,  directed  to  the  bearers  of  the  verges  of  the 
household  of  our  said  lord  the  king,  ofHcers  and  ministers  of  the 
court  of  our  said  lord  the  king  of  his  palace  of  Westminster 
and  every  of  them,  did  command  them  and  every  of  them,  that 
they  should  take,  or  one  of  them  should  take,  by  their  bodies,  R. 
A.  and  W.  C,  if  they  should  be  found  within  the  jurisdiction 
of  the  court  aforesaid,  and  them  safely  keep,  so  that  they  might 
have,  or  one  of  them  might  have,  their  bodies  before  the  judges 
of  the  court  aforesaid,  at  the  next  court  of  the  palace  of  our 
said  lord  the  king  of  Westminster  aforesaid,  on,  etc.,  then 
next  following,  to  be  holden  at  S.,  in  the  county  of  Surrey, 
to  answer  T.  W.  of  a  plea  of  trespass  upon  the  case,  to  the 
damage  of  the  said  T.  W.,  of  pounds,  which  said  writ 

afterwards,  and  before  the  delivery  thereof,  etc.,  which  same  writ 
so  indorsed,  afterwards,  and  before  the  return  of  the  same,  to 
wit,  on,  etc.,  at,  etc.,  and  within  the  jurisdiction  of  that  court, 
was  delivered  to  one  G.  N.,  then  one  of  the  bearers  of  the  verges 
of  our  said  lord  the  king,  officers  and  ministers  of  the  court  of 
our  said  lord  the  king,  to  be  executed  in  due  form  of  law,  by 
virtue  of  which  said  w^rit,  the  said  G.  N.,  afterwards,  and  before 
the  return  thereof,  to  wit,  on,  etc.,  at,  etc.,  and  within  the  juris- 
diction of  that  court,  did  take  and  arrest  the  body  of  the  said 
R.  A.  in  the  writ  aforesaid  tiamed,  and  him  the  said  R.  A.  in 
his  custody,  by  virtue  of  the  said  writ,  then  and  there  had  ;  and 
that  the  said  R.  A.,  late  of  the  parish  aforesaid,  in  the  county 
aforesaid,  yeoman,  and  C.  D.,  late  of  same,  blacksmith,  after- 
wards, to  wit,  on,  etc.,  with  force  and  arms,  at,  etc.,  in  the  county 
and  within  the  jurisdiction  aforesaid,  in  and  upon  the  said  G. 
N.,  then  and  there  as  aforesaid  being  one  of  the  bearers  of  the 
verges  of  the  household  of  our  said  lord  the  king,  officers  and 
ministers  of  the  court  aforesaid,  and  having  the  said  R.  A.  iu 

(m)  Stark.  C.  P.  463. 
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custody  for  the  cause  aforesaid,  and  in  the  due  execution  of  his 
said  office  then  and  there  also  being,  did  make  an  assault,  and 
him  the  said  G.  xvT.  then  and  there  did  beat,  wound,  and  ill-treat ; 
and  that  the  said  C.  D.  him  the  said  R,  A.,  out  of  the  custody 
of  the  said  G.  N.,  and  against  the  will  of  the  said  G.  N.,  then 
and  there,  with  force  and  arms,  unlawfully  did  rescue  and  put  at 
large  to  go  whithersoever  lie  would  ;  and  that  the  said  R.  A., 
himself  out  of  the  custody  of  the  said  G.  N.,  and  against  the 
will  of  the  said  G.  N.,  then  and  there,  with  force  and  arms,  un- 
lawfully did  rescue  and  escape  and  go  at  large  whithersoever  he 
would;  to  the  great  hinderauceand  obstruction  of  justice,  in  con- 
tempt of  our  said  lord  the  king  and  his  laws,  to  the  great  dam- 
age of  the  said  G.  K.,  and  against,  etc.  {Conclude  as  in  book  1, 
chapter  3.) 

{Add  a  count  for  a  common  assault.) 

(873a)  Rescue  of  felon  from  constable. 

That  on,  etc.,  at,  etc.,  I.  S.,  being  one  of  the  constables  of,  etc., 
brought  one  I.  N.  before  A.  C,  Esq.,  then  and  there  being  {stating 
o^ce),  and  tlie  said  I.  N.  was  there  charged  {stating  charge) ;  and 
the  said  I.  N.  was  then  examined  before  the  said  A.  C,  the  jus- 
tice aforesaid,  touching  the  said  oifence  so  to  him  charged  as 
aforesaid;  upon  which  the  said  A.  C,  the  justice  aforesaid,  did 
then  and  there  make  a  certain  warrant  {stating  warrant)^  which 
said  warrant  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
was  delivered  to  the  said  I.  S.,  then  and  there  being  one  of  the 
constables  of  the  parish  aforesaid,  and  then  and  there  having 
the  said  I.  N.  in  his  custody  for  the  cause  aforesaid ;  and  the 
said  I.  S.  was  tlien  and  there  commanded  by  the  said  A.  C,  the 
justice  aforesaid,  to  convey  the  said  I.  N.  without  delay  to  the 
said  gaol,  etc.,  and  to  deliver  him  to  the  keeper,  etc.,  together 
witli  the  warrant  aforesaid.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  [)resent,  that  the  said  I.  I^.  and 
I.  T.,  etc.,  afterwards,  and  whilst  the  said  I.  N.  was  in  the  custody 
of  the  said  I.  S.,  under  the  said  warrant  as  aforesai<l,  and  whilst 
the  said  I.  S.  was  conveying  the  said  I.  N.,  under  and  by  virtue 
of  the  said  warrant,  etc.  (^^//if'/i//  destination).,  in  and  ujion  the  said 
I.  S.,  then  and  there  being  constable  as  aforesaid,  and  then  law- 
fully having  the  said  I.  X.  in  his  custody  by  virtue  of  the  said 
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warrant,  etc.,  did  make  an  assault,  and  him  the  said  I.  S.  did 
then  beat,  wound,  and  ill-treat ;  and  that  the  said  I.  T.  him  the 
said  I.  N.,  out  of  the  custody  of  the  said  I.  S.,  and  against  the 
will  of  him  the  said  I.  S.,  then  unlawfully  and  forcibly  did 
rescue  and  put  at  large,  to  go  whithersoever  he  would  ;  and  that 
the  said  I.  N.  himself  out  of  the  custody  of  the  said  I.  S.,  and 
against  the  will  of  him  the  said  I.  S.,  then  unlawfully  and 
forcibly  did  rescue  and  put  at  large,  to  go  wliithersoever  he 
would  ;  to  the  great  hinderance  of  justice,  etc.,  in  the  contempt, 
etc.,  against,  etc.(?i) 

(874)  Assault  and  rescuing  goods  seized  as  a  distress  for  rent  after 
a  fraudulent  removal.{o) 

That  on,  etc.,  and  continually  afterwards,  until,  etc.,  one  M. 
E.  did  hold  of  one  J.  W.  a  certain  room  or  apartment,  with  the 
appurtenances,  being  part  and  parcel  of  a  certain  messuage  or 
dwelling-house  of  him  the  said  J.  W.,  situate,  etc.,  by  virtue  of 
a  certain  demise  thereof  made  by  and  from  the  said  J.  W.  to  the 
said  M.  E.  at  and  under  the  weekly  rent  of  fifteen  shillings,  re- 
served and  made  payable  by  the  said  demise  to  the  said  J.  W. 
on  the  said,  etc.,  and  that  on  the  said,  etc.,  the  said  sum  of  fif- 
teen shillings  was  due  in  arrear  and  unpaid  for  the  rent  afore- 
said, by  virtue  of  the  said  demise  to  him  the  said  J.  W.  And 
the  jurors,  etc.,  do  further  present,  that  the  said  M.  E.,  on,  etc., 
at,  etc.,  aforesaid,  did  fraudulently  and  clandestinely  convey  and 
carry  oflf  from  the  said  demised  premises  his  goods  and  chattels, 
that  is  to  say,  one  pewter  dish,  etc.  {here  set  oat  the  goods),  of 
the  value  of  the  said  sum  of  fifteen  shillings,  with  intent  to  pre- 
vent the  said  J.  W.,  the  lessor  aforesaid,  from  distraining  the 
same  for  the  said  rent  so  reserved,  in  arrear  due  and  unpaid  as 
aforesaid  ;  whereupon  the  said  J.  W.,  afterwards,  and  within  the 

(/()  Arch.  C.  P.  19tli  ed.  p.  861. 

(o)  Dickinson's  Q.  S.  6th  ed.  370.  See  Stark.  C.  P.  389.  By  8  Hen.  VII. 
c.  14,  it  is  enacted,  tliat  in  case  any  lessee  of  any  messuages,  tenements,  etc.,  on 
demise  whereof  any  rents  sliall  be  reserved  or  made  payable,  shall  fraudulently 
and  clandestinely  convey  and  carry  off"  from  such  demised  premises  his  goods 
and  chattels,  with  intent  to  prevent  the  landlord  or  lessor  from  distraining  the 
same  for  arrears  of  the  rent,  the  lessor  or  landlord  may  take  and  seize  such 
goods  and  chattels  wherever  they  may  be  found,  as  a  distress,  and  sell  them  in 
the  same  way  as  if  they  had  been  regularly  distrained  on  the  premises  ;  and  by 
2  Geo.  II.  c.  19,  s.  1,  the  time  is  enlarged  to  thirty  days. 
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space  of  five  claj's  next  ensuing  the  said  conveying  and  carrying 
off  the  said  goods,  to  wit,  on,  etc.,  at,  etc.,  aforesaid,  did  find 
the  said  goods  and  chattels,  and  the  said  goods  and  chattels  so 
found,  did  then  and  there,  in  due  form  of  law  seize  as  a  distress 
for  the  said  rent  so  due  and  in  arrear  as  aforesaid,  and  being 
also  then  unpaid,  and  the  said  goods  and  chattels  in  his  custody 
and  possession,  for  the  cause  aforesaid,  then  and  there  had;  and 
that  the  said  M.  E.,  late  of,  etc.,  aforesaid,  and  S.  his  wife,  after- 
wards, to  wit, on, etc., last  aforesaid,  at,  etc., aforesaid,  in  and  upon 
the  said  J.  W.,  in  the  peace  of  God  and  our  said  lady  the  queen 
then  and  there  being,  did  make  an  assault,  and  the  said  goods 
and  chattels  (so  as  aforesaid,  for  the  cause  aforesaid,  taken  and 
seized)  out  of  the  possession,  and  against  the  will,  of  the  said 
J.  W.  unlawfully  and  injuriously  did  take,  rescue,  and  carry 
away  (the  said  sum  of  fifteen  shillings  so  due  for  rent  as  afore- 
said, or  any  part  thereof,  not  being  then  paid  or  satisfied  to  the 
said  J.  W.),  against  etc.  {Conclude  as  m  bmk  1,  cha-pter  3.) 
(^Add  a  count  for  a  common  assault.) 

(875)  Assault  on  an  office?'  of  Justice,  and  taking  from  him  goods 
which  had  been  seized  by  him  on  an  execution  fp) 

That  on,  etc.,  one  J.  D.,  then  being  one  of  the  deputies  of  the 
sherifi["  of  said  county  of  Sufl:blk,  by  virtue  of  a  certain  writ  of 
attachment  to  hira  directed,  purchased  out  of  the  clerk's  oflice  of 
the  court  of  common  pleas  for  the  county  of  Suftblk,  in  due 
form  of  law  attached  certain  goods  and  chattels,  and  placed  the 
same  in  the  care,  keeping,  and  custody  of  one  T.  J.  S.,  and  the 
said  T.,  then  being  lawfully  in  ])ossession  of  the  goods  and  chat- 
tels aforesaid,  under  the  autliority  and  deputation  of  the  said  J. 
D.,  in  his  capacity  of  deputy  of  the  said  slierift",  and  while  the 
said  T.  was  so  in  jiossession,  they  the  said  D.  D.  B.,  A.  K.,  and 
II.  II.  F.,  at  said  Boston,  on,  etc.,  with  force  and  arms,  in  and 
upon  said  T.  made  an  assault,  and  him  the  said  T.  then  and 
there  beat,  bruised,  and  evil-treated,  aiid  with  force  and  a  strong 
hand  deprived  the  said  T.  of  the  care,  custody,  and  possession 
of  the  goods  and  chattels  aforesaid,  and  other  wrongs  and   in- 

{p)  S('(!  Com.  ?'.  Kcniiiii'd,  H  Pick.  1.'!.'?,  in  wliicli  cmsc  tlic  iiKlictincnf  in  tlio 
ti'xt  was  usi',(l.  The  (litt'cndanl  met  it  l)y  a  spiTiiil  ])li'a,  wliicli  will  \k\  loiind 
infra,  USD.     Sec  Wii.  Cr.  L.  8th  cA.  §§  100,  oOl,  (1^4. 
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juries  to  said  T.  then  and  there  witli  like  force  did,  against,  etc. 
{Conclude  as  in  book  1,  chapter  3.) 

(876)  Rescuing  goods  distrained  for  rent  of  a  house.{q) 

That  on,  etc.,  one  M.  D.,  in  due  form  of  law,  did  take  and 
distrain  one  oak  table,  of  the  value  of  ten  sliillings,  and  one 
feather  bed,  of  the  value  of  thirty  shillings,  and  one  clock,  of  the 
value  of  two  pounds,  of  the  goods  and  chattels  of  one  W.  II  , 
laborer,  then  being  in  a  certain  dwelling-house  of  the  said  M.  D., 
situate  in.  etc.,  aforesaid,  which  same  distress  was  taken  by  him 
the  said  M.  D.  for  the  sum  of  five  pounds,  being  then  due  for 
rent,  for  one  whole  year,  in  arrear  from  the  said  W.  H.  to  him 
the  said  M.  D.  for  the  house  aforesaid  ;  and  that  the  said  M.  D. 
the  said  goods  and  chattels  then  and  there  had  and  lawfully  de- 
tained in  his  custody  for  the  cause  aforesaid.  And  the  jurors, 
etc.,  do  further  present,  that  N.  W.,  late  of,  etc.,  afterwards,  to 
wit,  on,  etc.,  with  force  and  arms,  at,  etc.,  aforesaid,  the  said 
goods  and  chattels,  so  as  aforesaid  by  the  said  M.  D.  taken  and 
distrained,  and  in  the  custody  of  him  the  said  M.  D.  then  and 
there  lawfully  being,  from  and  out  of  the  custody  and  against  the 
will  of  him  the  said  M.  D.,  then  and  there  unlawfully  and  in- 
juriousl}'  did  rescue,  take,  and  carry  away  (the  said  sum  of  live 
pounds  for  the  rent  in  arrear  as  aforesaid  being  due,  nor  any  part 
thereof  being  then  paid),  against,  etc.  {Conclude  as  in  book  1, 
chalkier  3.) 

(878)  Prison  breach.{r) 

That  on,  etc., at  the  district  aforesaid,  R.  P.,  Esq.,  judge  of  the 
district  court  of  the  said  United  States,  issued  his  warrant 
under  his  hand  and  seal  to  "W.  IST.,  Esq.,  marshal  of  the  said  dis- 
trict, directed,  and  the  said  warrant  to  the  said  marshal  then  and 
there  delivered,  wherein  and  whereby  the  said  marshal  was  di- 
rected that  he  take  the  body  of  J.  E.,  late  of  Northampton 

(7)  Difkinson's  Q.  S.  6th  ed.  3  70. 

Thefivil  remedy  by  2  Wm.  &  Mary  (sess.  1,  c.  5,  s.  4),  whereby  treble  dam- 
ages and  costs  are  reeoverable  tor  pound  breach  or  rescue  of  ijoods  distraint'ii, 
is  the  usual  remedy  resorted  to,  but  nevertheless,  an  indictment  will  lie  at  all 
events,  if  breach  of  the  peace  occurs.     Ibid. 

(?)  U.  S.  V.  Eyerman,  U.  S.  circuit  court  for  Pennsylvania,  1790.  The  bill 
was  drawn  by  Mr.  Rawle,  then  district  attorney  of  the  United  States,  and  was 
sustained  after  a  verdict  of  guilty. 
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count3%  in  the  same  district,  j^eoman,  and  bring  him  before  the 
said  R.  P.,  to  find  sufficient  sureties  for  his  the  said  J.  E.'s  per- 
sonal appearance  at  the  circuit  court  of  the  said  United  States 
for  tbe  middle  circuit  and  district  aforesaid,  at  the  then  next 
stated  session  thereof,  to  be  holden  at  Philadelphia,  on,  etc.,  to 
answer  a  charge  of  being  concerned  in  an  unlawful  combination 
and  conspiracy  to  impede  the  operation  of  a  law  of  the  said 
United  States,  entitled  "  An  act  to  lay  and  collect  a  direct  tax 
within  the  United  States,"  and  to  such  other  matters  as  should 
in  belialf  of  the  said  United  States  be  then  and  there  objected 
against  him,  and  further  to  be  dealt  with  according  to  law. 
Which  said  W.  I^.,  the  marshal  aforesaid,  afterwards,  that  is  to 
sa}',  on  the  seventh  day  of  March,  in  the  year  aforesaid,  at  the 
district  aforesaid,  by  virtue  of  the  said  warrant,  did  arrest  and 
take  him  the  said  J.  E.,  and  him  the  said  J.  E.  in  his  custody, by 
virtue  of  the  said  warrant,  then  and  there  had.  And  the  grand 
inquest  aforesaid,  upon  their  respective  oaths  and  affirmations, 
do  further  present,  that  the  said  J.  E.,  on,  etc.,  at  the  district 
aforesaid,  so  being  in  the  lawful  custody  of  him  the  said  W.  N., 
Esq.,  marshal  aforesaid,  with  force  and  arms,  and  against  the 
will  of  the  said  W.  N.,  prison  did  break,  and  out  of  the  said  cus- 
tody of  the  said  W.  X.,  the  said  marshal,  did  liberate  himself 
and  go  at  large,  in  contempt  of  the  said  United  States  and  the 
laws  thereof  and  the  administration  of  justice  therein,  to  the  evil 
example,  etc.,  and  against.,  etc.  {Conclude  as  in  book  1,  chap- 
ter 3.) 

(879)  Assault  on  a  constable^  etc. 

That  A.  B.,  on,  etc.,  in  and  upon  one  E.  F.  (then  being  one  of 
the  constables  of  the  said  j)ari8h  of  C,  in  the  said  county  of  D.,(s) 
in  the  peace  of  God  and  the  said,  etc.,  and  in  the  due  execution 
of  his  said  office  then  and  there  also  being)  did  make  an  assault, 
and  him  the  said  E.  F.  then  and  there  did  beat,  wound,  and  ill- 
treat,  so  that  his  life  was  greatly  despaired  of,  and  other  wrongs, 
etc. 

{Add  a  count  for  a  common  assault.) 

(it)  See  State  v.  Downer,  8  Vt.  424. 

This  is  H  sufTHuent  fiIle<.'iition  that  lie  was  a  coust.ililc  (Stark.  C  1'.  1  7H,  179, 
187,  IHH);  and  the  alhifation  woiihl  l)e  satisfied  by  evidence  that  lie  aeted  as 
such.     Gordon's  ease,  JA-aeh,  581  ;   4  T.  K.  aOC  ;   oT.  11.  G07  ;  3  T.  K.  C32. 
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(880)  Another  fortn  for  same.{t) 

That  R.  W.,  late  of,  etc.,  on,  etc.,  with  force  and  arms,  at,  etc., 
an  assault  did  make  upon  J.  K.,  of,  etc.,  then  and  ever  since  a 
constable  of  said  town,  etc.,  legally  authorized  and  duly  qualified 
to  discharge  and  perform  the  duties  of  said  ofiice,  and  being  then 
and  there  in  the  due  and  legal  execution  of  tlie  same,  and  him 
the  said  J.  K.  did  then  and  there  beat,  abuse,  and  ill-treat,  and  in 
the  due  and  lawful  execution  of  said  office  did  then  and  there 
unlawfully  and  knowingly  obstruct,  hinder,  resist,  and  abuse,  by 
assaulting,  beating,  threatening,  pushing,  and  refusing  to  submit 
to  the  lawful  authority  of  him  the  said  K.,  so  as  aforesaid  then 
and  there  in  the  lawful  execution  of  his  said  office,  against,  etc., 
of  evil  example,  etc.,  and  contrary,  etc.  {Conclude  as  in  book  1, 
chapter  3.) 

(881)  Second  count.  Averring  arrest  of  defendant  by  said  constable^ 
etc.,  and  proceedings  before  a  justice  of  the  peace.,  upon  which 
defendant  was  committed  in  default  of  bail.,  charging  resist- 
ance by  defendayit  to  the  officer  when  detaining  him  in  custody. 

That  on,  etc.,  the  said  R.  W.,  together  with  J.  B.,  C.  L.  B., 
and  H.  H.,  at,  etc.,  were,  by  J.  K.,  of  the  said  town  of  New  Haven, 
then  and  ever  since  a  constable  of  said  town  of  I^ew  Haven, 
legally  authorized  and  duly  qualified  to  execute  and  perform  the 
duties  of  said  office,  at  said  town  of  New  Haven,  and  within 
the  precincts  of  the  said  K.,  constable  as  aforesaid,  lawfully  ar- 
rested and  brought  before  T.  B.,  Esq.,  then  and  ever  since  ajus 
tice  of  the  peace  for  New  Haven  county,  duly  qualified  and 
sworn,  residing  in  said  town  of  New  Haven,  at  his  office  in  said 
town  of  New  Haven,  by  virtue  of  a  warrant  then  in  the  hands  of 
said  K.,  issued  by  the  said  T.  B.,  Esq.,  as  such  justice,  on  the 
complaint  of  J.  C.  H.,  Esq.,  of  said  town  of  New  Haven,  then 
and  there  a  grand  juror  of  said  town,  charging  them  the  said 
R.  W.,  J.  B.,  C.  L.  B.,  and  H.  H.,  with  the  crime  of  theft,  to 
wit,  at  New  Haven  aforesaid,  which  warrant  was  directed  to 
the  sherift'of  New  Haven  county,  or  his  deputy,  or  either  of  the 

(t)  Tills  iinliftinent  was  prepared  bv  Mr.  Kiinberly,  state's  attorney  in  Xew 
Haven,  in  18o7,  and  was  sustained  by  the  court  on  motion  for  arrest  of  judg- 
ment.    See,  for  otiier  forms  for  same,  infra,  882,  etc. 
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constables  of  the  town  of  N'ew  Haven,  in  said  county,  com- 
manding them  to  arrest  the  bodies  of  the  said  R.  W.,  J.  B., 
C.  L.  B.,  and  H.  H.,  and  them  forthwith  have  before  the  said 
T.  B.,  Esq.,  a  justice  of  the  peace  for  said  county,  or  some  other 
justice  of  the  peace  for  said  county,  in  said  town  of  Xew  H;iven, 
to  answer  to  the  charges  alleged  against  them  in  the  complaint 
aforesaid,  of  the  said  J.  C.  H.,  grand  juror  as  aforesaid,  and  be 
dealt  with  therein  as  the  law  directs;  and  the  said  R.W.,  J.  B., 
C.  L.  B.,  and  H.  H.  were  then  and  there,  by  the  said  J.  K.,  as 
constable  as  aforesaid,  and  in  the  due  execution  of  his  said 
office,  by  virtue  of  said  warrant,  detained  and  held  in  custody 
before  said  Justice  B.,  to  wit,  at  New  Haven  aforesaid,  whilst 
holding  a  justice  court  for  the  examination  and  trial  upon  the 
charge  aforesaid,  and  the  said  T.  B.,  Esq.,  so  holding  a  justice 
court  as  aforesaid,  for  the  purposes  aforesaid,  having  inquired 
into  the  allegations  contained  in  said  complaint,  and  finding  it 
necessary  to  adjourn  said  trial  to  a  fntnre  time,  did  thereupon 
consider  and  order  that  they  the  said  R.  W.,  J,  B.,  C.  L.  B.,  and 
H.  H.  should  become  bound,  each  of  them,  with  surety  in  a 
recognizance  in  the  sum  of  seventy-five  dollars  each  to  the 
treasurer  of  the  county  of  New  Haven,  that  they  should  re- 
spectively appear  before  him  the  said  Justice  B.,  on  the,  etc.,  to 
wliicl)  time  said  trial  was  by  said  justice  adjourned,  then  and 
there  to  answer  to  said  comjilaint,  and  in  default  thereof  to  be 
committed  to  the  New  Haven  county  jail;  and  the  said  W.,  B., 
B.,  and  H.,  having  neglected  and  refused  to  become  bound,  and 
while  so  in  the  custody  of  the  said  K.,  as  constable  as  aforesaid, 
and  while  the  said  K.  was  so  in  the  execution  of  his  said  office 
as  constable  as  aforesaid,  endeavoring  to  hold  and  detain  tliem, 
and  preparing  to  commit  them  to  the  keeper  of  the  jail  in  said 
county,  in  compliance  with  the  order  of  said  court,  so  as  afore- 
said holden  by  the  said  T.  B.,  Esq.,  justice  of  the  peace  for  New 
Haven  county  as  aforesaid,  the  said  R.  W.  did  then  and  there, 
with  force  and  arms,  at  the  town  of  Ninv  Haven  aforesaid,  well 
knowing  all  tiic  facts  aforesaid,  wilfully  and  knowingly  resist, 
hinder,  f)bstruct,  and  al)use  the  said  IC,  so  a  constable  of  the 
town  of  New  Haven  as  aforesaid,  and  so  in  the  execution  of  his 
said  office  as  aforesaid,  by  threatening,  assaulting,  striking,  and 
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pusliino;  him  the  said  K.,  and  refusing  to  submit  to  liis  lawful 
authority,  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(882)  Resistance  to  a  constable  employed  in  the  arrest  of  a  fugitive 
charged,  ivith  larccny.{u) 

That  H.  G.  T.,  F.  S.,  W.  W.,  H.  H.  S.,  and  R.  W.,  etc.,  to- 
gether with  divers  others,  to  the  number  of  fifty,  evil  disposed 
persons,  whose  names  are  to  this  inquest  as  yet  unknown,  on, 
etc.,  at,  etc.,  with  force  and  arms,  did  unlawfully,  riotously,  and 
routously  assemble  together  to  disturb  the  peace,  and  being  so 
assembled,  in  and  upon  one  J.  S.,  then  and  there  being  one  of 
the  constables  of  the  city  of  Boston,  in  the  due  and  lawful  dis- 
charge of  the  duties  of  his  office  as  constable  of  said  city,  being 
in  the  service  of  a  legal  precept  to  him  directed,  and  having  then 
and  there  lawfully  one  G.  L.,  otherwise  called  A.  M.,in  his  cus- 
tody as  a  prisoner,  to  be  examined  on  a  charge  of  larceny  by  the 
police  court  of  said  city,  according  to  a  certain  lawful  precept 
to  him  directed  and  issued  by  said  police  court  under  its  seal, 
upon  a  complaint  made  and  sworn  to  according  to  law,  said 
police  court  then  and  there  having  lawful  jurisdiction  in  the 
premises,  and  said  S.  then  and  there  being  in  the  peace  of  the 
commonwealth,  an  assault  did  make  unlawfully,  riotously,  and 
routously,  and  him  the  said  S.  did  then  and  there  unlawfully, 
riotously,  and  violently  beat,  wound,  and  ill-treat,  and  resist, 
hinder,  and  obstruct  him  in  the  discharge  of  the  duties  of  his 
office  of  constable,  and  then  and  there  unlaw^fully,  riotously,  and 
routously  did  attemjjt  to  rescue  said  L.  from  the  custody  of  said 
S.,  and  did  then  and  there  unlawfully,  riotously,  and  routously 
throw  a  dangerous  missile  called  a  brickbat  at  and  towards  sard 
S.,  which  missile  hit  and  dangerously  wounded  one  A.  G.,  then 
and  there  being  one  of  the  watchmen  of  said  city  of  Boston, 
wlio  then  and  there  was  acting  as  an  assistant  of  said  S.,  con- 

(»)  For  what  purpose  tlu'  sprcial  niattiT  in  tliis  case  is  so  elaboratolv  set 
out,  does  not  a])pear,  tliougli  it  was  eonceded  by  the  attorney-general  tliat  it 
need  not  liave  contained  more  than  the  mere  allegation  of  a  riotous  assault  on 
an  officer  while  in  execution  of  a  legal  warrant.  Com.  v.  Tracy,  5  Mete.  .j3(5. 
It  was  held  by  the  court  that  the  averment  as  to  the  warrant,  etc.,  was  sup- 
ported by  evidence  that  tlie  officer  was  in  the  service  of  a  legal  precept,  and 
had  the  defendant  in  his  custody  as  a  prisoner,  to  be  examined  on  a  charge  of 
larceny  in  another  state,  and  of  being  a  fugitive  from  justice.  See  another 
form,  supra,  879. 
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stable  as  aforesaid  ;  and  other  wrongs  and  injuries  unlawfully, 
riotously,  and  routously  did  and  committed,  etc. 

(883)  Resistance  to  a  peace-officer  in  the  performance  of  his  duties  ; 
form  used  in  Boston. 

That  A.  B.,  etc.,  on,  etc.,  at,  etc.,  with  force  and  arms,  in  and 
upon  one  then  and  there  in  the  peace  of  said  common- 

wealth being,  an  assault  did  make,  he  the  said  also  then 

and  there  being  a  peace-officer,  called  and  then  and  there 

also  being  in  the  due  and  lawful  discharge  of  his  duties  as  such 
officer.  And  so  the  jurors  aforesaid,  on  their  oath  aforesaid,  do 
say  and  present,  that  the  said  at  Boston  aforesaid,  on  the 

said  day  of  said  with  force  and  arms,  assaulted  the 

said  as  such  officer,  and  hindered,  resisted,  and  obstructed 

him  in  the  discharge  of  his  lawful  duties,  in  manner  and  form 
aforesaid,  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(884)  Resisting  constable,  while  sei-ving  state  icarrant,  under  Ohio 

statute. 

That  William  B.  Smith,  of  the  township  of  Rockport,  in  the 
county  of  Cuyahoga  aforesaid,  on  the  nineteenth  day  of  Feb- 
ruary, in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
forty  nine,  was  a  justice  of  the  peace  in  and  for  the  township  of 
Rockport,  in  the  county  aforesaid,  and  that  the  said  William  B. 
Smith,  as  such  justice  of  the  peace,  then  and  there,  on  the  said 
nineteenth  day  of  February,  in  the  year  aforesaid,  issued  a  cer- 
tain warrant  directed  to  any  constable  of  said  county,  and 
which  said  warrant  was  in  the  words  and  figures  following,  that 
is  to  say  :  "  The  State  of  Ohio,  Cuyahoga  County,  ss. :  To  any 
Constable  of  said  County,  Greeting:  Whereas,  complaint  upon 
oath  by  B.  S.  has  this  day  been  made  before  me,  Wm.  B.  Smith, 
a  justice  of  the  peace  in  and  for  the  said  county,  that  on  the 
29th  day  of  January,  A.  D.  184I«,  at  Rockport,  in  the  said  county, 
A.  B.  did  make  threats  of  personal  injury  and  violence  to  him 
the  said  B.  S.,  and  that  the  said  B.  S.  has  just  cause  to  fear, 
and  does  fear  that  he  the  said  A.  B.  will  injure  his  person  or 
property  by  violence  to  the  same:  Therefore,  in  the  name  of 
the  State  of  Ohio,  I  command  you  that  you  take  the  said  A. 
B.,  if  he  be  found  in  your  county,  or  if  he  shall  have  fled 
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that  you  pursue  after  the  said  A.  B.,  into  any  other  county  in 

this  state,  and  take  and  safely  keep  the  said  A.  B.,  so  that  you 

have  him  forthwith  before  me  or  some  other  justice  of  the  peace 

of  tlie  said  county,  to  answer  to  the  said  complaint,  and  to  be 

dealt  with  according  to  law.     Given   under  my  hand  and  seal 

this  19th  day  of  February,  A.  D.  1849. 

\Vm.  B.  Smith,         .         -, 
[seal.] 
Justice  of  the  Peace." 

and  that  the  warrant  aforesaid,  so  issued  as  aforesaid,  was  on 
the  nineteenth  day  of  February,  in  the  year  aforesaid,  delivered 
to  one  M.  X.,  a  constable  in  and  for  the  said  township  of  Rock- 
port,  in  the  count\-  aforesaid,  legally  authorized  and  duly  quali- 
fied as  such  constable,  to  be  executed  by  him  the  said  ^L  X.,  as 
such  constable,  uj'on  the  body  of  the  said  A.  B.,  accordins;  to 
the  command  of  said  warrant,  and  that  in  obedience  to  the 
command  of  said  warrant,  so  issued  as  aforesaid,  the  said  M.  X., 
as  such  constable  as  aforesaid,  did  afterwards,  to  wit,  on  the 
said  nineteenth  day  of  February,  in  the  year  aforesaid,  in  the 
township  aforesaid,  in  the  county  aforesaid,  proceed  to  execute 
said  warrant,  bj-  taking  the  body  of  the  said  A.  B.,  according 
to  the  command  of  said  warrant,  and  that  the  said  A.  B.  then 
and  there  unlawfully,  wilfully,  and  knowingly  did  assault,  beat, 
abuse,  and  resist  the  said  M.  X.,  so  being  then  and  there  in  the 
execution  of  his  said  office  of  constable  as  aforesaid,  to  wit,  be- 
ing then  and  there  in  the  execution  of  said  warrant  as  afore- 
said,(r)he,  the  said  A.  B.,  then  and  there  well  knowing  the  said 
M.  X.  to  be  such  constable  as  aforesaid,  and  that  the  said  M.  X. 
then  and  there  was  acting,  and  then  and  there  claimed  to  act, 
as  such  constable  in  the  execution  of  his  said  office.  {Conclude 
as  in  book  1,  chapter  3.) 


(r)  S.  J.  Noble,  Pros.  Atty.  P.  Bliss,  P.  J.  Conviction  and  sentence.  A 
part  of  the  original,  setting  out  the  iudorst>ment  on  tlic  warrant,  is  liere  omitted. 
The  piirt  trom  (i-)  to  the  close  is  added.     23  Ohio  K.  1 71  ;   Warren's  C.  L.  76. 
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{S^b)  Resistance  to  the  marshal  of  the  United  States  in  the  service 
of  a  writ  of  arrest.{w) 

That  heretofore,  to  wit,  on,  etc.,  a  certain  judicial  writ  of  arrest, 
directed  to  the  marshal  of  the  said  district  of  Pennsylvania, 
was  duly  awarded  and  issued  hy  and  out  of  the  district  court 
of  the  United  States,  in  and  for  the  said  district  of  Pennsyl- 
vania, in  a  certain  cause,  civil  and  maritime,  between  G.  0.,  A. 
W.,  A.  R.,  and  D.  C,  libellants,  and  E.  S.  and  E.  W.,  surviving 
executrixes  .of  D.  R  ,  Esq.,  deceased,  respondents,  which  said 
judicial  writ  of  arrest  was  duly  delivered  to  J.  S.,  Esq.,  an  officer 
of  the  said  United  States,  to  wit,  marshal  of  the  said  district 
of  Pennsylvania,  at  Philadelphia,  in  the  district  aforesaid,  on  the 
said  in  the  year  aforesaid,  and  was  of  the  })urport  and 

effect  following,  that  is  to  say : — 

"United  States,  |     , 

District  of  Pennsylvania,  i 
"Richard  Peters,  Judge  of  the  District  Court  of  the 
L         '-'         United  States  in  and  for  the  District  of  Pennsyl- 
vania, to  the  Marshal  of  the  same  district, 
Greeting : 

"  Whereas,  heretofore,  to  wit,  on,  etc.,  it  was  adjudged,  ordered, 
and  decrcied  in  a  certain  cause,  civil  and  maritime,  then  de- 
pending in  this  court  between  G.  0.,  A  W.,  A.  R.,  and  D.  C, 
libellants,  and  K.  S.  and  E.  W.,  surviving  executrixes  of  D.  R., 
Esq.,  deceased,  resjiondents,  that  the  certificates  in  the  libel  in 
the  said  court  tiled,  mentioned,  should  be  transferred  and  de- 
livered, and  the  interest  moneys  paid  over  by  the  said  respond- 
ents to  the  said  libellants,  in  execution  of  the  judgment  and 
decree  of  the  court  of  appeals,  as  stated  in  the  proceedings  in 
the  said  cause,  with  costs  ;  provided,  however,  that  the  bond  of 
indemnity  should  l)e  cancelled  or  delivered  to  the  said  respond- 
ents on  their  coinjtliance  with  the  said  decree: 

"Tliereforo,  you  are  hereby  commanded,  in  the  name  and  by 
the  authority  of  the  United  States,  that  you  forthwith  attach 
and  arrest  the   bodies  of  the  said   respondents,  E.  S.  and  E.  W., 

(/'•)  Tliis  iii(li(tiii('iit,  wliicli  wiis  iiieidciit  to  a  sci'ions  collision  bi'twccn  the 
autlntritics  of  tlu'  I'liitcil  Stales  and  of  tlic  state  ol'  renns\  Ivania,  l)ears  the  name 
of  Mr.  A.  J.  Dallas.  See  ;:enerall}  U.  S.  v.  Tinklepangli,  :3  Blatch.  C.  C.  42:); 
Wh.  Cr.  ]..  «lli  ••<!.  §§  G4y,  G52. 
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and  them  so  attached  and  arrested,  to  keep  and  detain  under 
safe  and  secure  arrest  until  they  shall  in  all  things  comply  with 
and  perform  the  final  sentence  or  decree  pronounced  in  this  cause 
on  the  said 

"Given  under  my  hand  and  the  seal  of  the  District  Court, 
at  Philadel}»hia,  tliis  and  in  the  year  of  the 

independence  of  the  said  United  States. 

"  R.  r. 
"  S.  D.  C,  Clerk  Dist.  Court." 

And  the  grand  inquest  aforesaid  do  further  present,  that  the 
said  judicial  writ  of  arrest  being  duly  awarded,  issued,  and  de- 
livered as  aforesaid,  afterwards,  to  wit,  on,  etc.,  at,  etc.,  in  the 
said  district,  the  said  J.  S.,theu  and  there  being  an  officer  of  the 
said  United  States,  to  wit,  marshal  of  the  district  aforesaid,  at- 
tem[tted  to  serve  and  execute  the  said  writ  of  arrest  in  manner 
and  form  as  he  was  therein  commanded  ;  and  that  M.  B.,late  of 
the  said  district,  esquire,  J.  A.,  late  of  the  said  district,  yeoman, 
W.  C,  late  of  the  said  district,  yeoman,  C.  W.,  late  of  the  said 
district,  yeoman,  S.  W.,  late  of  the  said  district,  yeoman,  A.  0., 
late  of  the  said  district,  yeoman,  D.  P.,  late  of  the  said  district, 
yeoman,  C.  H.,  late  of  the  said  district,  yeoman,  and  J.  K.,  late 
of  the  said  district, yeoman,  with  divers  other  persons  to  the  said 
grand  inquest  unknown,  being  then  and  there  well  and  truly  in- 
formed of  the  premises,  then  and  there,  with  force  and  arms,  did 
knowingl}',  wilfully,  and  unlawfully  obstruct,  resist,  and  oppose 
the  said  J.  S.,  then  and  there  being  an  officer  of  the  said  LTiiited 
States  as  aforesaid,  to  wit,  marshal  of  the  said  district,  in  at- 
tempting as  aforesaid  then  and  there  to  serve  and  execute  the 
said  judicial  writ  of  arrest  in  manner  and  form  as  he  was  therein 
commanded,  to  the  great  damage  of  the  said  J.  S.,  to  the  great 
hinderance  and  obstruction  of  justice,  to  the  evil  exami)le,  etc., 
against,  etc.,  and  against,  etc.    {Conclude  as  in  book  1,  chapter  8.) 

{Add  second  count  for  assault  on  same.) 

(886)  Refusal  to  aid  a  constable  in  the  service  of  a  capias  ad 
respondendum  issued  by  a  justice  of  the  peace.{x) 
That  D.  P.,  then  and  there  being  one  of  the  justices  of  the 

(.(•)  Comfort  V.  Com.,  5  Wh;irt.  437.  Tlu're  was  a  refusal  to  arrest  judgraont 
on  this  indictment  in  the  ([iiarter  sessions  of  Bucks  county,  and  an  aflirmance 
of  the  judgment  in  the  suj)runie  court. 
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peace   in    and    for    the    county  of  Bucks,  duly  commissioned, 
qualified,  and  empowered   to  perforin   the  duties  of  that  office, 
and  being  so  commissioned,  qualified,  and  empowered,  did,  on, 
etc.,  at,  etc.,  then  and  there  make  his  certain  writ  in  writing  un- 
der his  hand  and  seal,  directed  to  the  constable  of  the  borough 
of  N'ewhope,  or  to  the  next  constable  of  the  said  county  most 
convenient  to  the  defendant,  in  the  county  aforesaid  ;  by  w^hich 
said  writ  the  constable  aforesaid  was  commanded  to  take  J.  H., 
of  Solesbury  township,  in  the  said  county,  and  bring  him  be- 
fore the  subscriber,  a  justice  of  the  peace  of  said  county,  forth- 
with on  the  service  thereof,  to  answer  L.  S.  in  a  plea  of  debt 
not  exceeding  one  hundred  dollars,  and  that  should  be  his  war- 
rant ;  which  said  writ  was  afterwards,  to  wit,  on,  etc.,  delivered 
to  one  S.  H.  P.,  town  constable  of  the  borough  of  IS^ewhope  in 
the  said  county,  duly  elected,  appointed,  and  qualified  to  perform 
the  duties  of  tljat  office,  to  be  by  him  executed  in  due  form  of 
law,  and  that  the  said  S.  H.  P.,  so   being  town  constable  as 
aforesaid,  afterwards,  to  wit,  on,  etc.,  by  virtue  of  the  said  writ, 
did  then  and  there,  at  the  county  aforesaid,  and  wnthin  the  juris- 
diction of  this  court,  take  and  arrest  the  said  J.  H.,  and  him  the 
said  J.  II.  the  said  S.  H.  P.  in  his  custody  by  virtue  of  the  said 
writ  then  and  there  had,  and   that  tlie  said  J.  II.  did  then  and 
there,  at  the  county  aforesaid,  on  the  day  and  year  last  aforesaid, 
with  force  and  arms,  violently,  forcibly,  and  unlawfully  resist  and 
obstruct  the  said  S.  H.  P.  in  the  execution  of  his  said  office,  and 
attempt  to  escape  from  his  lawful  custody  and  go  at  large,  con- 
trary to  the  will  of  the  said  S.  II.  P.,  and  that  he,  the  said  S. 
11.  P.,  being  such  town  constable  as  aforesaid,  thereupon  did 
then  and  there,  on  the  da}^  and  year  last  aforesaid,  at  the  county 
aforesaid,  and  within  the  jurisdiction  of  this  court,  in  his  proper 
person  api'ly  to  J.  C,  E.  C,  J.  Iv.,  T.  Iv.,  and  W.  K.  Jr.,  all  late 
of  the  township  of  Solesbury,  in  the  said  count^'^,  yeomen,  and 
they  the  said  J.  C,  E.  C,  J.  K,  T.  K.,  and  W.  K.  Jr.,  all  being 
then  and  there  present,  and  in  the  name  of  the  commonwealth 
of  Pennsylvania,  did  tlieii  and  there,  on   the  day  and  year  last 
aforesaid,  at  the  county  aforesaid,  charge  and  require  them,  the 
said  J.  0.,  E.  C,  J.  K.,  T.  K.,  and  W.  K.  Jr.,  to  aid  and  assist 
him  in  the  preservation  of  the  peace  of  the  said  commonwealth, 
and  for  the  securing  the  said  J.  II.,  and   for  [)reventing  the  said 
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J.  II.  from  eftecting  his  escape  from  and  out  of  the  kiwful  custody 
of  him  the  said  S.  H.  P. ;  he  the  said  S.  H.  P.  heing  then  and 
there  such  town  constable  as  aforesaid,  in  the  due  execution  of 
his  said  office,  in  conveying  the  said  J.  H.  before  the  said  justice 
of  the  peace,  to  be  dealt  with  according  to  law.  Yet  the  said 
J.  C,  E.  C,  J.  K,  T.  K.,  and  W.  K.  Jr.,  all  being  then  and  there 
duly  informed  that  the  said  S.  H.  P.  was  such  town  constable 
as  aforesaid,  and  well  knowing  the  same,  and  that  he  the  said 
S.  H.  P.  was  in  the  due  execution  of  his  said  office,  and  not  re- 
garding their  duty  in  that  respect,  to  wit,  on  the  day  and  year 
last  aforesaid,  to  wit,  at  the  county  aforesaid,  and  within  the 
jurisdiction  of  the  court,  with  force  and  arms,  unlawfully,  ob- 
stinately, and  contemptuously  did  neglect  and  refuse  to  aid  and 
assist  him,  the  said  S.  II.  P.,  for  the  purpose  and  on  the  occasion 
aforesaid,  in  the  mianner  they,  the  said  J.  C,  E.  C,  J.  K.,T.  K., 
and  W.  K.  Jr.,  were  charged  and  required  to  do  as  aforesaid,  or 
in  any  other  manner  whatever,  contrary  to  their  duty  in  that 
behalf;  whereby  the  said  J.  H.  did  then  and  there,  to  wit,  on 
the  day  and  year  last  aforesaid,  at  the  county  aforesaid,  and 
within  the  jurisdiction  of  this  court,  effect  his  escape  from  and 
out  of  the  lawful  custody  of  liim  the  said  S.  II.  P.,  and  against 
the  will  of  the  said  S.  IT.  P.,  he  the  said  S.  H.  P.  being  then  and 
there  such  town  constable  as  aforesaid,  and  in  the  due  execution 
of  his  said  office,  and  did  go  at  large  in  manifest  contempt  of 
our  said  commonwealth  and  her  laws  ;  to  the  great  hinderance 
of  justice,  the  evil  example,  etc.,  contrary,  etc.,  and  against,  etc. 
{Conclude  as  in  book  1,  chapter  3.) 

(^887)  Assault  with  intention  to  obstruct  the  apprehension  of  a  party 
charged  with  an  offence.{y) 

That  A.  B.,  late  of,  etc.,  on,  etc.,  with  force  and  arms,  at,  etc., 
in  and  upon  one  C.  D.,  a  subject  of  our  said  lady  the  queen  then 

{y)  Dickinson's  Q.  S.  Gth  cd.  323.  The  following  count,  which  formed  the 
fourth  in  R.  v.  Fraser  (1  ]\Iood.  C.  C.  410),  will  (though  for  cutting  and  wound- 
ing) be  useful  for  framing  indictments  for  common  assaults,  with  intent  to 
obstruct  arrest : — 

"  In  and  upon  said  J.  C,  in  the  peace  of  God  and  our  said  lady  the  ipieen 
then  and  there  being,  unlawfully,  etc.,  did  make  an  assault,  and  then  and  there 
unlawfidly,  etc.,  did  cut  and  wound  said  J.  C.  in  and  upon  the  head  and  face  of 
said  J.  C,  with  intent  to  resist  and  prevent  the  lawful  apprclicn-^ion  and  detainer 
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and  there  being,  wilful!}'  and  unlawfully  did  make  an  assault, 
and  him  the  said  C.  D.  did  then  and  there  beat,  wound,  and  ill- 
treat,  with  intent  in  so  doing  wilfully  and  uidawfully  to  obstruct, 
resist,  and  prevent  the  lawful  apprehension  and  detention  of  him 
the  said  A.  B.  for  a  certain  offence,  to  wit,  for,  etc.  {here  state  the 
offence  with  lohich  the  defendant  was  charged)^  for  which  said  of- 
fence, he  the  said  A.  B.  was  then  and  there  liable  by  law  to  be 
apprehended,  imprisoned,  and  detained,  against,  etc., and  against, 
etc.     {Conclude  as  in  book  1,  chapter  3.) 

And  the  jurors,  etc.,  that  the  said  A.  B.  heretofore,  to  wit,  on, 
etc.,  aforesaid,  with  force  and  arms,  at,  etc.,  aforesaid,  in  and 
upon  the  said  C.  D.  wilfully  and  unlawfully  did  make  an  assault, 
and  him  the  said  C.  D.  did  then  and  there  beat,  wound,  and  ill- 
treat,  with  intent  in  so  doing  wilfully  and  unlawfully  to  obstruct, 
resist,  and  prevent  the  lawful  apprehension  and  detention  of  him 
the  said  A.  B.  for  a  certain  oftence,  before  then  committed,  to 
wit,  at,  etc.,  aforesaid,  for  the  committing  of  which  said  last 
mentioned  offence  he  the  said  A.  B.  was  then  and  there  liable 
by  law  to  be  apprehended,  imprisoned,  and  detained,  against, 
etc.,  and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

{Add  a  count  for  common  assault.) 

(888)  Assault  on  a  deputy-gaoler  in  the  execution  of  his  qffice.{z) 

That  A.  B.,  late  of  the  castle  of  Lancaster,  in  the  county  of 
Lancaster,  laborer,  on  with  force  and  arms,  at  the  castle  of 

Lancaster,  at  Lancaster  aforesaid,  in  the  said  county,  in  and 
upon  one  J.  C,  then  and  there  being  deput^'-keeper  of  his  maj- 
esty's gaol  of  the  castle  of  Lancaster,  and  having  the  custody  of 
divers  persons  confined  in  the  said  gaol,  and  then  and  there 
being  in  the  due  execution  of  his  said  duty  and  office  of  dei)Uty- 
kecper  as  a  foresaid, (a)  did  make  an  assault,  and  him  the  said  J. 
C.  <lid  beat,  bruise,  wound,  and  ill-treat,  so  that  his  life  then  and 

of"  him  tlic  saifl  M.  l'\,  for  :i  ccrtJiiii  ofTciicc  \\\  liiin  ((mmiittcil,  for  wliicli  lie  the 
said  ]M.  V.  was  tlu'ii  and  llu-ii'  lialilc  liy  law  to  l)c  apprclRiidt'd  and  (h'taiiu'd, 
that  is  to  sav,  for  then  ami  there  wilfully  and  maliciously  committinf^  damages 
and  injury  upon  certain  ])lants  and  roots  then  and  there  growinj:f  in  a  certair 
garden  of  and   helonjring  to  II.  I.,  there  situal*',  ajrainst   the  statute,  etc.,  and 


against  the  T)eace,  etc." 
{=)  Stark.  C.  P.  4;u>. 


As  to  assaults  on    oflicers,  see   Wli.  Cr.  \j.  8th  cd.  §§ 
G4(!  ft  scff. 

(o)  The  proceps  need  not  be  set  out.      Wh.  Cr.  L.  Hth  ed.  §  C.'iO. 
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there  was  orreatly  despaired  of,  and  other  wrongs  to  tlie  said  J. 
C.  then  and  there  did,  to  the  great  damage  of  the  said  J.  C.,and 
against,  etc,     {Conclude  as  in  book  1,  chapter  3.) 
{Add  a  count  for  a  common  assault.) 

(889)  Resisting  a  sheriff  in  execution  of  his  office.     First  count., 
assault  on  sheriff.,  at  common  lau\{b) 

That  W.  P,  IL,  on,  etc.,  at,  etc.,  with  force  and  arms,  in  and 
upon  one  A.  S.,  in  the  peace  of  God  and  of  this  state  then  and 
there  being,  and  then  being  sheriff  of  said  county  of  Addison, 
and  in  the  due  execution  of  his  said  office,  then  and  there  did 
make  an  assault,  and  him  the  said  A.  S.,  so  being  in  the  due 
execution  of  his  said  office  aforesaid,  then  and  there  did  hinder 
and  impede,(c)and  then  and  there  did  beat,  wound,  and  ill-treat, 
and  other  wrongs  to  the  said  A.  S.*  then  and  there  did,  to  the 
great  damage  of  the  said  A.  S.,  and  against,  etc.  {Conclude  as 
in  book  1,  chapter  3.) 

(890)  Second  count.     The  same  under  statute^  specially  setting  out 
the  execution  lohich  the  sheriff  teas  serving.,  etc.{d) 

That  the  said  W.  P.  H.,  at,  etc.,  aforesaid,  on,  etc.,  with  force 
and  arms,  Avilfully  and  knowingly  did  impede  and  hinder  a  civil 
officer,  under  the  authority  of  this  state,  in  the  execution  of  his 
office,  to  wit,  A.  S.,  sheriff  of  the  county  of  Addison  aforesaid, 
in  the  peace  of  God  and  this  state  then  and  there  being,  in  then 
and  there  serving,  and  attempting  to  serve  and  execute,  a  legal 
writ  of  execution,  to  wit,  a  plaries  writ  of  execution,  regularly 
issued  on  a  judgment  rendered  by  the  honorable  county  court, 
in  and  for  said  coutity  of  Addison,  at  a  term  of  said  court 
begun  and  holden  at  Middlebury,  in  and  for  said  county  of 
Addison,  on,  etc.,  said  execution  dated,  etc.,  and  signed  by  S.  S., 
clerk  of  said  court,  and  directed  to  any  sheriff  or  constable  in 
the  state,  and  made  returnable  in  sixty  days  from  the  date 
thereof,  whereby,  after  reciting  that  H.  G.  of  said  Middlebury, 

[b)  State  V.  Hooker,  17  Vt.  231.  This,  witli  ;i  count  for  common  assault  and 
battery,  was  considered  by  the  supreme  court  as  well  pleaded. 

[c)  It  is  not  enouirh  to  aver  "resist."  This  is  a  mere  conclusion  of  law. 
Lamberton  c.  State,  1 1  Ohio,  282  ;  Wh.  Cr.  L.  8th  ed.  §  649. 

[d)  This  special  averment  of  process,  however,  is  surplusage.  McQuoid  v. 
People,  3  Gllm.  7C. 
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by  the  consideration  of  the  county  court  begun  and  holclen  at 
Middlebury.  in  and  for  said  county  of  Addison,  on,  etc.,  recov- 
ered judgment  against  the  said  W.  P.  H.  and  one  C.  H.  in  an 
action  of  trespass  (the  cause  of  which  action  it  was  adjudged 
by  said  court  arose  from  the  wilful  and  malicious  act  of  the 
defendants),  in  the  sum  of  three  hundred  and  forty-one  dollars 
and  fifty-six  cents  damages,  and  for  the  sura  of  thirty-tw^o  dol- 
lars and  seventy  cents  costs  of  suit,  whereof  execution  remains 
to  be  done  for  the  sum  of  three  hundred  and  seven  dollars  and 
seventy  cents,  said  officer,  as  often  before  commanded,  is  there- 
fore, by  virtue  of  said  writ  of  execution,  by  the  authority  of  the 
state  of  Vermont,  commanded  to  cause  to  be  levied  of  the 
goods,  chattels,  or  estate  of  the  said  W.  P.  H.  and  C.  H.,  said 
sum  of  three  hundred  and  seven  dollars  and  seventy  cents,  with 
tw^enty-five  cents  more  for  said  writ  of  execution  and  fifty  cents 
for  two  others,  and  for  want  of  the  goods  and  chattels  of  said 
"W.  P.  H.  and  C.  H.,  shown  or  to  be  found  by  said  officer  within 
his  precinct,  commanding  him  to  take  the  bodies  of  said  W.  P.  H. 
and  C.  IL,  and  them  commit  to  the  keeper  of  the  common  jail 
of  Middlebury,  in  said  county,  within  said  prison,  which  said 
writ  of  execution  so  duly  issued  as  aforesaid,  in  full  life,  and  in 
no  way  satisfied,  paid,  or  discharged,  was  on,  etc.,  delivered  to 
said  A.  S.,  sheriff  as  aforesaid,  to  serve  and  return,  and  after- 
wards, to  wit,  on,  etc.,  at  Middlel)ury  aforesaid,  the  said  A.  S., 
then  being  sherift'  as  aforesaid,  for  want  of  the  goods,  chattels,  or 
lands  of  the  said  W.  P.  II.  and  C.  li.,  shown  him  or  to  be  found 
within  his  precinct  whereon  to  levy  said  writ  of  execution,  at- 
tempted to  serve  and  execute  said  writ  of  execution  as  he  was 
therein  commanded,  by  arresting  the  body  of  said  W.  P.  II. ;  and 
the  said  W.  P.  II.,  then  and  there  unlawfully  and  wickedly  in- 
tending to  impede  ami  hinder  the  said  A.  8.  in  the  execution  of 
his  said  office,  and  well  knowing  that  said  A.  S.  was  sherifi"  of 
the  county  of  Ad<lison  as  aforesaid,  and  that  said  A.  8.  then 
and  tlierc  had  Baid  writ  of  execution  so  duly  issued  and  in  full 
force  as  aforesaid  to  serve  and  execute,  and  was  then  and  there 
attempting  to  serve  and  execute  said  writ  of  execution,  <litl,  with 
force  and  arms,  then  and  there  impede  and  hinder  the  said  A.  8., 
sheriff  as  aforesaid,  in  attempting  to  serve  and  execute  said  writ 
of  execution,  in  the  execution  of  his  said  office,  by  beating  and 
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bruising  the  said  A.  S.,  with  a  hirge  and  heavy  bludgeon,  on  his 
head,  shoulders;  and  arms,  to  the  great  damage  of  the  said  A. 
S.,  to  the  great  hindenince  and  obstruction  of  justice,  and  con- 
trary, etc.,  and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(891)  Assault  on  'police  officer  of  the  city  of  Boston.{e) 

That,  etc.,  on,  etc.,  at,  etc.,  with  force  and  arms,  in  and  upon 
one  G.  L.  an  assault  did  make,  said  L,  then  and  there  being  a 
police  officer  of  the  city  of  Boston,  and  then  and  there  being 
in  the  lawful  dischai'ge  of  his  duty  as  such  police  officer,  and 
him  then  and  there  did  beat,  wound,  bruise,  and  evil  treat,  and 
did  then  and  there  obstruct,  hinder,  and  oppose  said  G.  L.  in 
the  discharge  of  his  duty  as  said  police  officer,  and  which  he  the 
said  G.  L.  was  then  and  there  attempting  lawfully  to  perform, 
against,  etc.     {Conclude  as  iyi  book  1,  chapter  3.) 

(892)  Assaulting  a  person  specially  deputized  by  a  justice  of  the 
peace  to  serve  a  warrant.{f) 

That  S.  F.,  of  in  the  county  of  yeoman,  on,  etc., 

with  force  and  arms,  at,  etc.,  in  and  upon  the  body  of  one  P. 
W,  did  make  an  assault,  he  the  said  P.  W.  being  then  and  there 
duly  and  lawfully  appointed  to  serve  and  execute  a  certain  war- 
rant, legally  issued  against  the  said  S.  F.,  and  the  said  P.  W. 
being  then  and  there  in  the  due  and  lawful  execution  of  the  said 
warrant,  and  that  he  the  said  S.  F,  him  the  said  P.  W.  did  then 
and  there  beat,  abuse,  and  ill  treat,  and  in  the  due  and  lawful 
exercise  of  his  said  office  did  then  and  there  unlawfully  and 

(e)  Com.  V.  Hastings,  9  Mete.  259. 

( /')  In  this  form  tlicre  is  no  averment  that  the  prosecutor  was  an  officer,  and 
in  tlie  case  for  wliich  it  was  (h-awn,  tlie  fact  was  tliat  he  was  not.  It  appeared 
that  he  was  specially  deputized  by  a  justice  to  arrest  the  defendant  for  breach  of 
the  peace.  Tiiere  was  nothing  introduced  in  the  evidence  to  show  that  the  depu- 
tation was  made  tlirougli  ncccssit}',  or  that  no  regular]}-  constituted  officer  was  at 
the  time  accessible  ;  and  the  court  held  that  under  such  circumstances,  there 
being  no  valid  appointment,  the  warrant  was  no  protection  to  the  prosecutor. 
Whether  or  not  such  dei)utation  would  have  been  good  if  it  had  appeared  that 
there  was  no  officer  at  hand  to  have  served  the  warrant,  was  doubted.  Com.  v. 
Foster,  1  INIass.  489.  Wherever  the  prosecutor  is  a  regular  constable,  it  is  bet- 
ter specially  to  aver  the  fact ;  thougli  if  the  official  aggravation  be  badly  pleaded, 
the  whole  of  it  may  be  rejected  as  surplusage,  and  a  verdict  sustained  on  the 
mere  assault.  A  sheriff's  deputy,  however,  will  be  protected  in  the  execution 
of  his  office,  whether  he  be  formally  appointed  by  writing  or  not.  Com.  i\ 
Field,  13  Mass.  321.  The  nature  of  the  process,  however,  need  not  be  detailed. 
Wh.  Cr.  L.  8th  ed.  §  G49. 
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knowingly  obstruct,  hinder,  and  oppose,  and  other  wrongs  then 
and  there  did  and  committed  ;  to  the  great  damage  of  the  said 
P.  W.,  and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(893)  Assaulting  peace  or  revenue  officers  in  the  execution  of  their 

duties.{g)  , 

That  A.  B.,  etc.,  on,  etc.,  at,  etc.,  in  and  upon  one  J.  N.,  then 
and  there  being  a  peace-oflScer,  to  Avit,  a  constable  [any  peace- 
officer  or  revenue  officer^  or  any  person  acting  in  aid  of  such  office)^), 
and  then  and  there  being  in  the  due  execution  of  his  duty  as 
such  constable,  did  make  an  assault,  and  him  the  said  J.  N".,  so 
being  in  the  execution  of  liis  duty  as  aforesaid,  then  and  there 
did  beat,  wound, and  ill-treat,  and  other  wrongs  to  tlie  said  J.  N". 
then  and  tliere  did  ;  to  the  great  damage  of  the  said  J.  X., 
against,  etc.,  and  against,  etc.     {Conclude  as  in  book  l^chapter  3.) 

{Add  a  count  for.  a  common  assault.) 

(894)  Resisting  an  officer  of  the  customs  in  the  discharge  of  his 

duty.{h) 

That  S.  L.,  etc.,  on,  etc.,  at,  etc.,  did  forcibly  resist,  prevent, 
and  in)pede  a  certain  J.  J.  R.  in  the  execution  of  his  duty  as  an 
officer  of  tlie  customs  for  the  district  aforesaid  ;  he  the  said  J.  J. 
E..  being  then  and  there  an  inspector  of^  said  district,  and  as 
such  duly  aiipointed  and  authorized  to  seize  all  goods,  wares, 
and  merchandise  im[)orted  into  said  district  contrary  to  law. 
And  the  said  J.  J.  li.  being  then  and  there  in  the  peace  of  the 
United  States,  and  having  then  and  there,  in  the  due  execution 
of  his  office  as  aforesaid,  the  charge  and  possession  of  certain 
goods,  wares,  and  merchandise  on  board  of  a  certain  vessel,  to 
wit,  the  brig  "Star,"  as  having  been  imported  into  the  United 
States  and  into  the  district  aforesaid  contrary  to  law,  he  the 
said  S.  L.  did  then  and  there  forcibly  take  and  carry  away  from 
said  vessel,  and  from  the  possession  and  custody  of  the  said  J. 

(r/)   Arcliltold'H  C.  P.  5th  Am.  cd.  rAT). 

Tills  is  under  the;  Eiifflish  statuti',  which  adixes  a  specific  penalty  on  "any 
assault  upon  any  revenue  or  peace-odicer  in  tlie  due  execution  of"  his  duty,  or 
upon  any  person  actin<;  in  aid  of  said  oflicer." 

(//)  Under  this  indictment  the  det'eiidaut  was  eouvicted  in  riiiladelphia,  in 
1842. 
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J.  R.,  the  said  goi^ds,  wares,  and  inerolumdise,  contrary,  etc.,  and 
against,  etc.     [Conchide  as  in  hook  \^  chapter  3.) 

That  the  said  S.  L.,  afterwards,  to  wit,  on,  etc.,  did  forcihly 
resist,  prevent,  and  impede(/)  a  certain  J.  J.  R.,  an  officer  of  the 
customs  for  the  district  of  Philadelphia,  in  the  United  States  of 
America,  he  the  said  J.  J  R.  being  then  and  there  an  inspector 
of  said  district,  and  as  such  duly  appointed  and  authorized  to 
take  charge  and  possession  of  all  goods,  wares,  and  merchandise 
imported  into  said  district,  in  the  execution  of  his  duty  as  an  in- 
spector as  aforesaid,  contrary,  etc.,  and  against,  etc.  {Conclude 
as  in  book  1,  chapter  3.) 

(/)  Tliis  count,  though  no  exception  was  taken  to  it  on  trial,  is  defectively 
pleaded.  The  mode  of  resistance  sliould  be  set  out.  l^amberton  v.  State,  11 
Ohio,  282;  Ahneida's  case,  infra,  1061-2;  Wh.  Cr  PL  &  Pr.  151,  221  ;  though 
see  U.  S.  V.  Batchelder,  2  Gallis.  15,  where  the  form  in  the  text  is  approved. 
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CHAPTER  V. 

COMPOUNDING  FELONY. 

(895)  At  commbn  law  for  compounding  a  felony.    * 

(896)  Compounding  misdemeanor.     (Stat.  18  Eliz.)     First  count. 

(895)  At  common  law  for  compounding  a  felony.{a) 

That  one  A.  B.,  late  of,  etc..  on,  etc.,  with  force  and  arms,  at, 
etc.,  one  silver  spoon,  of  the  value  of  five  shillings,  of  the  goods 
and  chattels  of  one  C.  D.  then  and  there  being  found,  feloni- 
ously did  steal,  take,  and  carry  away,  against,  etc.(6)  {Conclude 
as  in  book  1,  cluqiter  3.) 

■  And  that  the  said  C.  D.,  late  of,  etc.,  well  knowing  the  pre- 
mises, but  unlawfully  and  unjustly  contriving  and  intending  to 
prevent  the  due  course  of  law  in  this   behalf,  and  to  procure 

(a)  Dickinson's  Q.  S.  Ctli  ed.  346. 

{0 (fence  at  common  lair.)  The  agi-ceing  to  receive  money  in  consideration  of 
compounrling  a  cliarge  of  felony  is  a  high  misdemeanor,  subjecting  the  party  who 
commits  it  to  imprisonment  and  fine.  1  Hale,  546,  619  ;  2  Ilale,  400.  See  Wh. 
Cr.  L.  8th  ed.  §  1559,  etc.  Formerly  it  was  thought  to  constitute  the  oflender 
an  accessory  to  the  original  crime ;  but  this  construction  has  not  prevailed  in 
modern  times.  4  Bla.  Com.  1.34.  The  offence  is  consummated  by  a  person  re- 
ceiving a  note  from  a  party  charged  with  larceny  as  a  consideiation  for  not  ])rose- 
cuting  the  suit.  Com.  v.  Pease,  16  Mass.  91.  It  is  also  a  misden\eanor  to  receive 
money  for  compounding  a  prosecution  for  niisdenieanor,  or  a  criminal  information, 
without  leave  of  the  court  in  which  the  proceeding  is  depending  (Collins  r.  I'lan- 
tern,  2  Wils.  .341,  349  ;  Edgecomb  /•.  Ross,  5  East,  298,  302)  ;  but  that  ])eriuis- 
sion  is  sometimes  granted  in  cases  of  personal  injury.  See  remarks  of  (Jil)snn, 
C.  J.,  in  Rrittain  r.  Doylcstown  Bank,  5  W.  &  S.  99.  The  compounding  penal 
actions  without  leave;  of  the  court,  was  made  punishable  by  the  statute  is  I'Jiz. 
c.  5,  ss.  3  and  4  (see  It.  v.  Stone.  4  C.  &  P.  3  79  ;  R.  r.  Crisp,  1  B.  ^:  Al.  282  ; 
R.  j;.  Gotley,  R.  &  R.  84  ;  R.  v.  Best,  9  C.  &  P.  368),  with  thi-  forfeiture  of 
£10,  half  tothe  party  grieved  and  half  to  the  crown,  with  exposure  in  the  ])il- 
lory  (now  abolished).  But  18  Eliz.  c.  5,  does  not  ajiply  to  informations  for 
oifencfs  cognizable;  oidy  before  magistrates  ;  and,  therel'ore,  an  indictment  for 
compounding  such  an  oli'ence  was  holdcn  bad  in  arrest  of  jiidgnient.  R.  *'.  Crisp, 
1  B.  &  Al.  282.  As  to  indictment,  see  People  v.  Buckland,  13  Wend  592; 
State  V.  Williams,  2  Marring.  532;  State  r.  Dandy,  1  Brev.  395.  See  gene  rally 
as  to  compromise  of  inisilcmeanors,  6  Pcnna.  L.  J.  359. 

(/()  The  record  of  (conviction  is  prima  facir  evidence  of  defendant's  guilt  as 
against  compounder.      State  v.  Williams,  2  llarring.  532. 
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the  said  A.  B.  to  escape  with  impuiiit}',  afterwards,  to  wit,  on, 
etc.,  at,  etc., unlawfully  and  unjustly,  and  for  the  sake  of  wicked 
lucre,  did  compound  the  said  felony  with  the  said  A.  B.,  and 
did  then  and  there  exact,  receive,  and  have  of  the  said  A.  B., 
five  pounds  in  moneys  numbered  for  and  as  a  reward  for  com- 
pounding for  the  said  felony,  and  for  desisting  from  all  prosecu- 
tion of  the  said  A.  B.  for  the  felony  aforesaid,  and  that  the  said 
C  D.,  on,  etc.,  at,  etc.,  did  thereupon  desist,  and  from  that  time 
liitherto  hath  desisted,  from  all  prosecution  of  the  said  A.  B. 
for  the  felony  aforesaid,  to  the  great  hinderance  of  public  jus- 
tice, and  against,  etc.{c)     {Conclude  as  in  book  1,  chapter  3.) 

(896)  Compounding  misdemeanor.    (Slat. 'iS  JEliz.)   First  count.(d) 

That  the  defendant,  disregarding  the  statute  (18  Eliz.  c.  5, 
s.  4),  upon  color  and  pretence  that  one  W.  P.  had  committed 

(c)  See  4  Went.  327. 

(d)  R.  V.  Best,  9  C.  &  P.  368. 

The  second  count  was  like  tlie  first,  except  that  it  stated  the  sellinjr  of  the 
spirits  to  be  in  a  certain  house  in  the  occujiation  of  William  Peverill,  he  not 
having  a  retailing  license. 

In  this  case  A.  threatened  B.  that  he  would  inform  against  him  for  selling 
spirits  without  a  license,  unless  B.  would  give  him  a  sum  of  money.  B.  had  not 
in  fact  sold  any  spirits,  but  he  gave  A.  the  money  to  prevent  an  information  ;  and 
it  was  held  that  A.  was  indictable  under  the  stat.  18  Eliz.  c.  5,  s.  4,  although  B. 
had  not  committed  any  offence,  and  although  no  information  was  ever  preferred 
nor  any  process  sued  out. 

By  Stat.  18  Eliz.  c.  5,  s.  4,  it  is  enacted  "that  if  any  person  or  persons  (except 
the  clerks  of  the  court  only  for  making  out  process  otherwise  than  is  above  ap- 
pointed) shall  offend  in  suing  out  of  process,  making  of  composition,  or  other 
misdemeanor  contrary  to  the  true  intent  and  meaning  of  this  statute,  or  shall  by 
color  or  pretence  of  process,  or  without  process  upon  color  or  pretence  of  any 
matter  of  offence  against  any  penal  law,  make  any  composition,  or  take  any 
money,  reward,  or  promise  of  reward,  for  himself,  or  to  the  use  of  any  other, 
without  order  or  consent  of  some  of  her  majesty's  courts  at  Westminster,  that 
then  he  or  they  so  olfending,  being  thereof  lawfully  convicted,  shall  stand  on  the 
pillory,  be  disabled  to  sue  in  any  action  popular  or  penal,  and  forfeit  £10;  and 
justices  of  oyer  and  terminer,  justices  of  assize  on  their  circuits,  and  the  quarter 
sessions,  are  empowered  to  hear  and  determine  offences  against  this  act." 

By  the  Stat.  56  Geo.  III.  c.  138,  the  punishment  of  the  pillory  was  abolished 
as  to  this  offence,  and  fine  and  imprisonment  substituted  for  it. 

Two  other  cases  appear  under  this  statute  in  the  English  books.  In  one.  R. 
V.  Southerton,  6  East,  1 26,  it  was  held  that  a  threatening  to  put  in  motion  a 
prosecution  for  penalties  for  the  jjurpose  of  obtaining  money  to  stay  the  prosecu- 
tion, is  not  an  indictable  offence  at  common  law,  although  it  be  alleged  that  the 
money  was  obtained;  but  Lord  Ellenborough  intimates  an  opinion  that  the 
charge  might  have  been  supported  if  the  indictment  had  been  framed  on  the  stat. 
18  Eliz.  c.  5. 

In  the  other,  R.  v.  Gotley,  R.  &  R.  C.  C.  84,  the  prisoner  was  convicted  of 
having  compounded  an  offence  against  the  highway  act.     Some  of  the  counts 
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a  certain  offence  against  a  certain  penal  law,  in  this,  that  the 
said  W.  P.  had,  before  that  time,  sold  by  retail  and  delivered  a 
quantity,  less  than  two  gallons,  of  certain  spirits  and  distilled 
spirituous  liquors,  to  wit,  one  quartern  of  gin  to  one  E.  H.,  with- 
out being  duly  licensed,  against  the  form  of  the  statute,  etc., 
unlawfully,  and  for  wicked  gain's  sake,  and  without  the  order 
and  consent  of  the  queen's  courts  at  Westminster,  did  make 
composition  with  the  said  W.  P.,  and  take  from  him  three  sov- 
ereigns, three  half-sovereigns,  and  ten  shillings,  twelve  pennies, 
and  twenty-four  half- pennies,  as  a  reward  for  forbearing  to  prose- 
cute for  the  said  su[iposed  offence  against  the  statute,  and  against, 
etc.     {Conclude  as  in  hook  1,  chapter  3.) 

stilted  that  the  party  from  whom  the  money  was  taken  had  committed  the  offenee  ; 
and  tlie  other  stated  that  the  prisoner  compounded,  and  took  money  by  and  upon 
color  and  pretence  of  a  certain  matter  of  offence  pretended  to  have  been  com- 
mitted. It  was  proved  that  the  person  from  wliom  the  prisoner  took  tlie  money 
had  incurred  a  penalty  of  five  pounds  under  tiie  hiijhway  act,  and  that  the  pris- 
oner had  received  money  from  him  to  compound  it,  but  that  no  process  had  been 
sued  out,  and  no  information  laid  before  any  majjistrate.  Le  Blanc,  J.,  respited 
the  judfrment  upon  a  doubt  whether  the  oti'ence  was  within  the  stat.  18  Eliz.  c. 
5,  inasmuch  as  no  action  or  proceedinj;  wasdependinfT,  in  which  the  order  or  con- 
sent of  any  court  in  Westminster  Ilall  for  a  composition  could  be  obtained;  but 
the  judires  held  the  conviction  riaht ;  and  that  the  statute  18  Eliz.  c.  b,  applies 
to  all  cases  of  takintr  a  penalty  incurred,  or  pretended  to  be  incurred,  without 
leave  of  a  court  at  Westminster,  or  judgment  or  conviction. 
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CHAPTER  VI. 

MISCONDUCT   IN   OFFICE;    INCLUDING   EXTORTION,  NEGLECT  OF  DUTY, 
ESCAPE,  AND  CKUELTY  TO  SEAMEN,  CHILDREN,  AND  PAUPERS  (a) 

(807)   Against  a  magistrate,  for  committing  in  a  case  wlierc  he  had  no  juris- 
diction. 

(898)  Against  a  magistrate,  for  neglect  of  duty  at  a  riot. 

First  count,  for  neglecting  to  read  the  riot  act. 

(899)  Against  a  justice  of  the  peace,  for  proceeding  to  the  duties  of  his  office 

in  a  state  of  intoxication. 

(900)  Against  a  justice  of  the  peace,  for  issuing  a  warrant  without  oath, 

using  falsely  the  name  of  a  third  party  as  prosecutor. 

(901)  Against  a  justice  of  the  peace  in  Pennsylvania,  for  refusal  to  deliver 

transcript  to  party  demanding  it. 

(902)  Against  a  justice  of  the  peace  in  Massachusetts,  for  extortion  gene- 

rally. 

(903)  Against  a  justice  of  the  peace,  for  extorting  fees  for  discharging  a 

recognizance,  and  for  not  returning  the  same  to  the  court  for  which 
it  was  taken. 

(904)  Against  a  constable,  for  extorting  money  of  a  person  appreliendcd  by 

him  upon  a  warrant,  to  let  him  go  at  large. 

(905)  Against  a  constable,   for  neglecting  to  execute  a  warrant  in  a  civil 

case. 

(906)  Against  a  constable,  for  neglecting  to  execute  a  justice's  warrant  for 

the  apprehension  of  a  person. 

(907)  Against  a  constable,  for  extorting  and  obtaining  money  under  color  of 

discharging  a  bench  warrant. 

(908)  Against  constables,  for  neglecting  to  attend  the  sessions. 

(909)  Against  a  high  constable,  for  not  obeying  an  order  of  sessions. 

TOLL  COLLECTOKS. 

(910)  Against  a  toll  collector,  for  extorting  toll  from  a  person  who  had  com- 

pounded. 

INNKEEPERS. 

(911)  Against  an  innkeeper,  for  not  receiving  a  guest,  he  having  room  in  his 

inn  at  the  time. 

(912)  Against  an  innkeeper  refusing  to  entertain  foot  travellers. 


(«)  See  Wh.  Cr.  L.  8th  ed.  §§  15G3  et  seq. 
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ATTORNEY, 


(913)  Against  an  attorney,  for  buying  a  note,  on  New  York  Stat.  sess.  41, 

ch.  259,  etc. 

MASTERS  FOR  MISCONDUCT  OF  SERVANT. 

(914)  Against  a  master  for  neglecting  to  provide  an  apprentice  of  tender 

yoars  with  sufficient  food,  clothing,  bedding,  and  other  necessaries. 

(915)  Against  a  mistress,  for  not  providing  sufficient  food  for  a  servant, 

keeping  her  without  proper  warmth,  etc. 

OVERSEERS  FOR  CRUELTY. 

(916)  Against  overseers,  for  cruelty  to  a  pauper. 

JUROR  FOR  NON-SERVING. 

(917)  Against  a  juror,   for  not  appearing  when  summoned  on  a  coroner's 

inquest. 

REFUSING  TO  SERVE  IN  OFFICES. 

(918)  For  refusing  to  serve  the  office  of  overseer  of  the  poor. 

(919)  For  refusing  to  execute  the  othce  of  constable. 

(920)  For  refusing  to  take  the  office  of  chief  constable,  being  duly  elected  at 

the  quarter  sessions. 

JAILOR,   ETC.,  FOR  ESCAPE. 

(921)  Against  a  jailor,  for  a  voluntary  escape. 

(922)  Same,  where  the  party  escaping  was  committed  by  a  judge  as  a  fugi- 

tive from  justice. 

(923)  Against  a  constable,  for  a  negligent  escape. 

PRISONER,  FOR  ESCAPE. 

(924)  Against  a  prisoner,  for  escape  out  of  custody  ot  constable. 

OFFICERS  OF  VESSELS. 

(925)  Inflicting  cruel  and  unusual  punishment  on  one  of  the  crew  of  a  vessel, 

etc. 
(92G)  Against  same  for  same,  the   punishment  being  beating  and  wounding, 
etc. 

(927)  Second  count.     Specifying  the  punishment  more  minutely. 

(928)  Confining  a  boy  in  run  of  a  ship,  etc. 

(929)  Second  count.     Refusing  suitable  food. 

(930)  Another  form,  Avithholding  suitable  food,  etc. 

(931)  Forcing,  etc.,  a  seaman  ashore  in  a  foreign  port. 

(932)  Second  count.     Same  in  anotlier  form. 
(93.'i)            Tliird  count.      Leaving  behind  seanuiu. 

(934)  J^eaving  seaman  in  foreign  port. 

(935)  Refusing  to  bring  home  a  seaman. 
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(93G)   Another  form  for  same, 

(937)  Against  the  captain  of  a   vessel,  for  briniring  into  the  port  a  person 

with  an  infectious  disease,  under  the  Pennsylvania  act. 
(D38)  Against  a  captain  of  a  vessel,  for  not  providing  wholesome  meat  for 

his  passengers. 
(938o)  Breach  of  pilot  laws. 

(897)  Against  a  magistrate^  for  committing  in  a  case  luhere  he  had 
noJu7isdiction.{b) 

That  on,  etc.,  at,  etc.,  one  T,  C,  then  being  one  of  the  con- 
stables of  the  said  parish,  brought  one  J.  N.  before  J.  S.,  Esq., 
then  and  yet  being  one  of  the  justices  of  our  said  lady  the 
queen,  assigned  to  keep  the  peace  of  our  said  lady  the  queen  in 
and  for  the  county  aforesaid,  and  also  to  hear  and  determine 
divers  felonies,  trespasses,  and  other  misdeeds  committed  in  the 
said  county  ;  and  the  said  J.  N.  then  and  there  was  charged  be- 
fore the  said  J.  S.  with  having  committed  a  certain  supposed 
misdemeanor,  in  having  vilified  the  character  and  hurt  the  trade 
of  one  A.  C,  of  the  parish  aforesaid,  miller  ;  and  the  said  J.  N^. 
was  then  and  there  examined  before  the  said  J.  S.,  as  such  jus- 
tice as  aforesaid,  touching  the  said  supposed  offence  so  to  him 
charged  as  aforesaid.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said  J.  S.,  late  of  the 
parish  aforesaid,  in  the  county  aforesaid,  esquire,  being  such  jus- 
tice as  aforesaid,  wickedly  and  maliciously  contriving  and  in- 
tending to  oppress,  injure,  and  aggrieve  the  said  J.  ^.  in  this  be- 
half, and  to  put  him  to  great  charge  and  expense,  and  to  cause 
him  to  undergo  and  sutler  great  pain,  torture,  and  anguish  of 
body  and  mind,  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, at,  etc.,  did  order  and  direct  that  the  said  J.  IsT.  should  find 
sureties  for  his  personal  appearance  at  the  next  general  quarter 
sessions  of  the  peace  of  our  said  lady  the  queen,  to  be  holden  in 
and  for  the  said  county  of  M.,  to  answer  the  said  charge ;  and, 
because  the  said  J.  N.  did  not  and  could  not  conveniently  tind 
such  sureties  as  aforesaid,  he  the  said  J.  S.,  being  such  justice 
as  aforesaid,  wickedly  and  maliciously  contriving  and  intending 
as  aforesaid,  wrongfully,  unjustly,  and  maliciously,  and  contrary 
to  the  laws  of  this  realm,  then  and  there  {by  virtue  and  color  of 

{h)  Arch.  C.  P.  5th  Am.  ed.  689.  It  would  be  better  to  add  an  averment  of 
want  of  jurisdiction  in  the  justice.     See  AVh.  Cr.  L.  8th  ed.  §^  1572. 
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a  certain  warrant  under  his  hand  and  seal,  as  such  justice  as 
aforesaid)  did  commit  the  said  J.  i!^.  a  prisoner  to  a  certain 
prison  called  the  house  of  correction,  situate  at  the  parish  afore- 
said, in  the  county  aforesaid,  to  be  there  safely  kept  until  he  the 
said  J,  IST.  should  find  such  sureties  as  aforesaid,  and  until  lie 
should  be  fully  examined  according  to  the  premises  ;  and  then 
and  there  ordered,  directed,  and  commanded  the  then  keeper  of 
the  said  prison  to  keep  the  said  J.  N.  under  close  confinement  in 
the  said  prison,  and  to  deny  him  the  use  of  pen,  ink,  and  paper, 
and  to  allow  no  letter  to  be  delivered  to  or  from  the  said  J.  N., 
and  also  to  allow  no  person  to  see  or  sjieak  to  liim  the  said  J.  N^. 
And  ihe  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  J.  S.,  by  virtue  and  undercolor  of  the  war- 
rant aforesaid,  afterwards,  to  wit,  on  thedaj-and  year  aforesaid, 
and  from  thence  for  a  long  space  of  time,  to  wit,  for  the  space 
of  ten  daj's  then  next  following,  at  the  parish  afc^resaid,  in  the 
county  aforesaid,  wrongfully,  unjustly,  and  maliciously,  and  con- 
trary to  the  laws  of  this  realm,  did  cause  and  [irocure  the  said  J. 
X.  to  be  closely  confined  and  imprisoned  in  tlie  said  prison,  and 
to  be  denied  the  use  of  pen,  ink,  and  [taper,  and  to  be  restrained 
from  all  communication  with  his  relations  and  friends,  to  wit,  at 
the  parish  aforesaid,  in  the  county  aforesaid  ;  whereby  the  said 
J.  N.  during  all  that  time  underwent  and  suffered  great  pain,  tor- 
ture, and  anguish  of  body  and  mind,  and  was  de[)rived  of  his 
liberty  and  prevented  from  finding  such  sureties  as  aforesaid, 
and  was  put  to  great  charge  and  expense  in  and  about  obtaining 
his  discharge  and  release  from  the  said  connnitment  and  impris- 
onment; to  the  great  scandal  of  the  administration  of  justice  in 
this  kingdom,  in  contem[)t  of  our  lady  the  queen  and  her  laws, 
to  the  evil  exam[»le,  etc.,  and  against,  etc.  {Conclude  as  in  book 
1,  chapter  3.) 

(898)  Against  a  magistrate^  for  neglect  of  a  duty  at  a  riot.     First 
county  for  neglecting  to  read  the  riot  act.{c) 

That  on,  etc.,  at,  etc.,  divers  wicked,  seditious,  and  evil  dis- 
posed persons,  to  the  number  of  fifty  and  more,  whose  names  are 

(c)   II.  r.  Kcimctt,   K.s<i.,  5  C.  ^t   I'.  "2X2.      Tliis  inforniation  was  lilt'd   on   the 
20  (ieo.  III.  liy   .Mr.  \\';ill;ioc,  tlicii  iittDrncy-^ciu'riil.     There   was  ti  vonlict  of 
guilty  before  Jyonl  Mjin^field,  but  tio  ^^enteIlt•e  wuh  pa.s.sed. 
.The  secpiid    and    third   counts  were   nearly  similar,  e.xcci)!    that  tlu'y   omitted 
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at  present  unknown  to  the  said  uttorney-f^eneral,  with  force  and 
arms,  unlawfully,  riotously,  and  tumultuously  assembled  them- 
selves together,  to  the  disturbance  of  the  public  peace,  tran- 
quillity, order,  and  government  of  this  realm,  and  to  injure  and 
destroy  the  properties  of  divers  quiet  and  peaceable  subjects  of 
our  said  lord  the  king;  and  being  so  assembled  did  then  and 
there  unlawfully,  riotously,  tumultuously,  and  with  force,  felo- 
niously and  against  the  form  of  the  statute  in  such  case  made 
and  provided,  begin  to  demolish  and  pull  down  the  dwelling- 
house  of  M.  C,  there  situate  and  being,  and  did  also  then  and 
there  unlawfully,  riotously,  and  tumultuously  injure  and  destroy 
the  household  furniture  and  effects  of  divers  quiet  and  peaceable 

such  part  of  the  charges  in  the  first  count  as  rehited  to  demolisliiiig  houses  and 
furniture. 

The  fourth  count  stated  a  riot  to  have  occurred  in  the  defendant's  presence, 
and  that  he,  disregarding  his  duty,  did  not  make  the  prochiniation,  but  reiused 
and  neglected  and  omitted  so  to  do. 

The  fifth  count  stated  the  riot,  and  that  the  defendant  was  a  justice  of  the 
peace  and  present  at  it,  and  tlien  went  on:  "And  tliat  the  said  B.  K.,  beinrr 
such  justice  of  the  peace  as  aforesaid,  and  disreganling  tlie  duty  of  his  said  olfice, 
did  not  ai)prehend  or  restrain  the  said  persons  so  unlawfully,  riotously,  and 
tumultuously  assembled  as  last  aforesaid,  or  any  of  them,  or  endeavor  so  to  do,  or 
use  any  means  or  endeavors  whatsoever  to  suppress  and  put  an  end  to  the  said 
unlawful,  riotous,  and  tumultuous  assembly,  or  execute,  or  endeavor  to  execute, 
any  of  the  powers  and  authorities  by  the  laws  of  this  realm  vested  in  the  said  B. 
K.  as  such  justice  of  the  peace  as  last  aforesaid,  in  that  behalf;  but  the  said  B. 
K  then  and  there  unlawfully,  willuUy,  and  contemptuously  refused,  nei^lected, 
and  omitted  to  apprehend  or  restrain  the  said  rioters,  or  any  of  them,  or  en- 
deavor so  to  do,  or  to  use  any  means  or  endeavors  whatsoever  to  suppress  and 
put  an  end  to  the  said  unlawful,  riotous,  and  tumultuous  assembly,  or  execute,  or 
endeavor  to  execute,  any  of  tiie  powers  and  authorities  by  the  laws  of  this  realm 
vested  in  him  the  said  B.  K.  as  justice  of  the  peace  aforesaid,  in  that  behalf;  and 
then  and  there  unlawfully  permitted  and  sufi'ered  the  said  persons  so  unlawfully, 
riotously,  and  tumultuously  assembled,  to  be  and  continue  tliere  so  unlawfully, 
riotously,  and  tumultuously  assembled,  for  a  long  space  of  time,  to  wit,  I'or  the 
space  of  four  hours,  contrary  to  the  duty  of  liis  said  olHce  of  justice  of  the  peace 
as  aforesaid,  in  contemi)t, "  etc. 

The  sixth  count  was  similar  to  the  fifth  count,  except  that  it  stated  the  i-iot  in 
rather  more  general  terms. 

Lord  Mansfield  charged  the  jury  generally,  that  "A  magistrate  may  assemble 
all  the  king's  subjects  to  quell  a  riot,  and  may  call  in  the  soldiers,  who  are  sub- 
jects and  may  act  as  such  ;  but  this  should  be  done  with  great  caution  ;  and  that 
at  the  time  of  the  riot,  he  might  repel  force  by  force  befoi-e  the  reading  of  the 
proclamation  from  the  riot  act.  If,"  he  declared,  "on  a  riot  taking  place,  the 
magistrate  neither  reads  the  proclamation  from  the  riot  act,  nor  restrains  nor 
apiirehends  the  rioters,  nor  gives  any  order  to  fire  on  them,  nor  makes  any  use 
of  a  military  force  under  his  command,  this  is  prima  facie  evidence  of  a  criminal 
neglect  of  duty  in  him  ;  and  it  is  no  answer  to  the  clun-ge  for  him  to  say  that  be 
was  afraid,  unless  his  fear  arose  from  such  danger  as  would  all'ect  a  firm  man  ; 
and  if  rather  than  ap{)rehend  the  rioters  his  sole  care  was  for  himself,  this  is  also 
neglect."     The  topic  is  discussed  moi-e  fully  in  Wh.  Cr.  L.  8th  ed.  §  1584. 
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subjects  of  onr  said  lord  the  king,  ^vhose  names  are  at  present 
unknown  to  the  said  attorney' -general,  and  commit  and  perpe- 
trate other  outrages  and  enormities ;  and  the  said  attorney-gen- 
eral of  our  said  lord  the  king,  for  our  said  lord  the  king,  giveth 
the  court  here  to  understand  and  be  informed,  that  B.  K.,  late 
of  London  aforesaid,  esquire,  at  the  time  of  the  said  unlawful, 
riotous,  and  tumultuous  assembly,  to  wit,  on,  etc.,  and  before 
and  afterwards,  was  maj^or  of  the  city  of  London  aforesaid,  and 
also  one  of  the  keepers  of  the  peace  and  justices  of  our  said  lord 
the  king,  assigned  to  keep  the  peace  and  also  to  hear  and  deter- 
mine divers  felonies,  trespasses,  and  other  misdemeanors  com- 
mitted within  the  said  city  of  London,  that  is  to  say,  at,  etc. ; 
and  that  the  said  B.  K.,  being  such  mayor  and  justice  of  the 
peace  as  aforesaid,  well  knew  of  a)id  was  personally  present  at 
the  time  and  place  of  the  said  unlawful,  riotous,  and  tumult- 
uous assembly,  and  whilst  the  said  persons  so  unlawfully,  riot- 
ously, and  tumultuously  assembled  were  committing  and  per- 
petrating the  aforesaid  felony,  injuries,  outrages,  and  enormities, 
to  wit,  on,  etc.,  at,  etc. ;  and  it  was  then  and  there  the  duty  of 
the  said  B.  K.,  as  such  mayor  and  justice  of  the  peace  as  afore- 
said, for  the  dispersing  of  the  persons  so  unlawfully,  riotously,, 
and  tumultuously  assembled  as  aforesaid,  and  the  suppressing 
and  putting  an  end  to  the  said  unUnvt'ul,  riotous,  and  tumult- 
uous assembly,  to  have  then  and  there  made,  or  caused  to  be 
made,  proclamation  in  the  manner  prescribed  and  directed  in 
and  by  an  act  of  parliament,  made  in  the  parliament  of  the  lord 
George  the  First,  late  king  of  Great  Britain,  etc.,  at  a  session 
thereof  holden  at  Westminster,  in  the  county  of  Middlesex,  in 
the  first  year  of  his  reign,  entitled  "An  act  for  preventing 
tumults  and  riotous  assemblies,  and  for  the  more  speedy  and 
effectual  punishing  the  rioters."  And  the  said  attorney-general 
of  our  said  lord  the  king,  for  our  said  lord  the  king,  givetii  the 
court  here  furthci-  to  understand  and  be  informed,  that  the  said 
B.  K.,  Ijcing  such  mayor  and  justice  of  the  peace  as  aforesaid, 
and  well  knowing  of  the  said  unlawful  and  tumultuous  assem- 
l)ly,  and  being  so  present  as  aforesaid,  but  disregarding  his  duty 
as  sucli  mayor  and  justice  of  the  peace  as  aforesaid,  and  the 
directions  contained  in  tlie  said  act  of  parliament  for  the  sup- 
pressing of  tumults  and  riots,  did  not  at  any  time  during  the 
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said  unlawful,  riotous,  and  tumultuous  assembly,  make,  or  cause 
to  bo  made,  proclamation  in  tlie  manner  prescribed  and  directed 
by  the  said  act  of  parliament,  but  then  and  there,  to  wit,  on, 
etc.,  at,  etc.,  wilfully,  obstinately,  and  contemjituously  nci^lected, 
refused,  and  omitted  to  make,  or  cause  to  be  made,  proclamation 
in  the  manner  prescribed  and  directed  by  the  said  act  of  parlia- 
ment, and  thereby  then  and  there  unlawfully  permitted  and 
suffered  the  said  persons  so  unlawfully,  riotously,  and  tumult- 
uously  assembled  as  aforesaid,  to  be  and  continue  there  unlaw- 
fully, riotously,  and  tumultuously  assembled  as  aforesaid,  for 
divers,  to  wit,  four  hours,  doing,  committing,  and  perpetrating 
the  said  felony,  injuries,  outrages,  and  enormities,  contrary  to 
the  duty  of  him  the  said  B.  K.,  as  such  mayor  and  justice  of 
the  peace  as  aforesaid,  in  contempt,  etc.  {Conclude  as  in  book  1, 
chapter  3.) 

(899)  Against  a  justice  of  the  'peace^for  jproceeding  to  the  duties  of 
his  office  in  a  state  of  intoxication.{d) 

That  A.  B.,  etc.,  on,  etc.,  at,  etc.,  did  take  his  seat  as  a  justice 
of  the  peace  in  the  county  of  Loudon,  the  ninth  of  August,  one 
thousand  eight  hundred  and  three,  on  the  bench  of  the  said 
county  court,  and  act  as  a  justice  and  member  of  the  court  then 
and  there  sitting,  in  giving  his  vote  upon  a  judicial  question  and 
examination  at  the  time  depending  in  the  said  court,  and  in  sign- 
ing the  minutes  of  its  proceedings  as  presiding  justice  thereof, 
while  he  the  said  A.  B.  was  in  a  state  of  intoxication  from  the 
drinking  of  spirituous  liquors,  which  rendered  him  incompetent 
to  the  discharge  of  his  duty  with  decency,  decorum,  and  discre- 
tion, and  disqualified  him  from  a  fair  and  full  exercise  of  his  un- 
derstanding in  matters  and  things,  at  the  time  and  place  last 
mentioned  judicially  before  him,  to  the  great  disgrace  of  the  ad- 
ministration of  public  justice,  and  to  the  evil  example  of  persons 
in  authority  ;  whereby  the  said  A.  B.  was  guilty  of  misbehavior 
in  his  office  of  justice  of  the  peace  in  and  for  the  said  county 
of  Loudon,  against,  etc.     {Conclude  as  in  book  1,  cJiapter  3.) 

{(l)  Com.  c.  Ak'-xaiidcr,  1  Va.  Cases,  15G. 

451 


(901)  OFFENCES    AGAINST    SOCIETY. 

(900)  Against  a  justice  of  the  ijeace^for  issuing  a  warrant  without 
oath,  using  falsely  the  name  of  a  third  i^arty  as  prosecutor. {e) 

That  A.  B.,  justice,  etc.  [stating  office),  on,  etc.,  at,  etc.,  out  of 
malice,  etc.,  towards  a  certain  J.  H.,  a  surveyor  of  the  highway, 
and  with  a  wicked  and  malicious  intent  to  disquiet,  defraud,  and 
oppress  the  said  J.  H.,  and  falsely,  wickedly,  and  maliciously  to 
cause  the  said.  J.  H.  to  be  put  to  costs  and  expenses,  unjustly,  wick- 
edly, maliciously,  and  unlawfully  wrote,  signed,  and  issued  under 
his  own  hand,  as  such  justice  of  the  peace,  a  certain  warrant  or 
summons,  to  a  constable  directed,  commanding  him  to  summon 
the  said  J.  H.  to  appear  before  him,  the  said  A.  B.,  to  answer  to 
a  certain  complaint  and  information  of  a  certain  J.  W.,  made 
against  him  the  said  J.  H.,  for  not  keeping  a  road  [describing  it) 
in  rejniir,  and  upon  that  warrant  or  summons  caused  the  said  J. 
H.  to  appear  before  him  the  said  A.  B,,  as  such  justice  of  the 
peace,  to  answer  the  comiilaint  aforesaid,  and  upon  a  hearing 
therein  did  not  acquit  the  said  J.  11.  of  the  complaint  aforesaid, 
but  uulawfully,corruptl3',  and  wickedly  adjudged  the  said  J.  H. 
to  pay  the  costs  of  the  same  ;  whereas,  in  truth  and  in  fact,  the 
said  J.  W.  never  did  make  to  the  said  A.  B,,  nor  to  any  other 
justice  of  the  peace,  the  complaint  or  information  aforesaid 
against  the  said  J.  H.,  nor  did  the  said  J.  W.,  nor  any  other  per- 
son, direct  the  said  prosecution,  but  the  said  A.  B.  falsely  and 
wickedly  used  the  name  of  the  said  J.  W.,  without  his  knowledge 
and  against  his  directions,  in  contempt  of  his  the  said  A.  B.'a 
oath  and  duty,  as  a  justice  of  the  peace,  to  the  evil  example, etc. 
[Conclude  as  in  book  1,  chapter  3.) 

(901)  Against  a  justice  of  the  peace  in  Pennsylvania,  for  refusal  to 
deliver  transcript  to  party  demanding  it.[f) 

That  "\V.  B.,  etc.,  being  a  justice  of  the  peace  in  and  for  the 

(('.)   Wallace,  r.  Com.,  2  Va.  Ciisi's,  130. 

To  tills  iiKlictiiicnt,  tlic  dctciKlaiit  jilcadcd  not  guilty,  and  t.lio  jury  convicted 
him  and  assessed  his  fine  at  oiu-  hundreil  dollars.  The  sii])erior  court  therc- 
uiion  entered  a  jiidjfineiit  aj^aiiist  him,  that  he  l)e  removed  from  his  ollice  oC  jus- 
tice of  the  peace,  and  that  he  he  incapahle  of  exercisinjf  the  duties  of  the  same, 
and  also  a  jud^'ment  for  the  fine.  An  aj)i)lication  for  a  writ  of  error  was  after- 
wards refused  hy  the  geiu'ral  court. 

(/')  DaTn'v  /'.  Ijuni.,  .)  Kawle,  ;>!).  'i'his  indictuu'iil  i.s  un<ler  ihc  rcnn.«yiviinla 
act  of  L'Oth  March,  IHlo,  j^  '2.'5,  and  was  sustained  hy  ihe  supreme  court  as  suffi- 
ciently descriptive  of  the  oil'ence  created  hy  that  section. 
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district  numbered  six,  composed  of  the  townships  of  B.  und  S., 
in  the  said  county  of  B.,  duly  commissioned  und  sworn  to  do 
the  duties  of  the  said  office  with  fidelity  and  according  to  law, 
a  certain  suit  was  commenced  and  instituted  before  him  as  such, 
of  which  suit  and  of  the  cause  of  action  thereof  he  lawfully 
had  jurisdiction  and  cognizance,  wherein  a  certain  J.  B.  was 
plaintiff,  and  a  certain  F.  C.  was  defendant,  and  in  which  suit 
the  said  W.  B.,  as  a  justice  of  the  peace,  entered  judgment, 
and  that  on,  etc.,  at,  etc.,  and  within  the  jurisdiction  of  this 
court,  with  force  and  arms,  etc.,  he  the  said  W.  B.,  as  a  justice 
of  the  peace,  did  unlawfully  refuse  to  make  out  a  copy  of  his 
proceedings  at  large  in  the  said  suit,  and  deliver  the  said  copy, 
duly  certified  by  him,  to  the  said  F.  C,  the  defendant  in  tlie  suit ; 
he  the  said  F.  C.  having  then  and  there  required  and  demanded 
the  same  of  the  said  W.  B.  as  a  justice;  and  he  the  said  F.  C. 
then  and  there  did  tender  unto  him  the  said  W.  B.  as  a  justice 
of  the  peace,  eighteen  and  three  quarter  cents,  the  just  and  legal 
fee  of  him  the  said  W.  B.  for  his  services  in  tliat  behalf  afore- 
said;  to  the  great  hinderance  and  obstruction  of  public  justice, 
against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(902)  Against  a  justice  of  the  peace  in  Massachusetts  for  extortion 

generally. {  g) 

That  A.  B.,  on,  etc.,  then  being  one  of  the  justices  of  the 
peace  in  and  for  the  county  of  duly  and  legally  appointed 

and  qualified  to  perform  tiie  duties  of  that  office,  not  regarding 
the  duties  of  said  office,  but  contriving  and  intending  one  C.  D. 
to  injure  and  oppress,  on  the  said  day  of  in  the  3'ear 

aforesaid,  at  in  the  county  aforesaid,  by  color  of  his  said 

office,  did  wilfulW,  corruptly,  and  extorsively  demand,  take,  and 
receive  of  him  the  said  C.  D.(A)  a  greater  fee  than  is  allowed 
and  provided  by  law  for  the  trial  of  a  certain  issue  then  and 
there  in  due  form  of  law  joined  and  pending  before  him  the  said 

(_«7)  Davis's  Prec.  119.  This  indictment  is  founded  on  Massaclnisetts  statute 
1795,  ch.  41,  §  G,  and  may,  says  INIr.  Davis,  be  adopted  mutatis  mutandis,  tor  ex- 
tortions by  all  other  officers  and  persons  mentioned  in  the  statute. 

(A)  It  would  be  better  to  aver  the  sum  taken,  and  how  muoli  is  illegal.  Wh. 
Cr.  L.  8th  ed.  §§  1572,  1574  et  seq.  When  the  act  is  averred  to  b(!  negligent, 
intent  is  not  to  be  alleged.  State  v.  Small,  I  Fairfield,  109;  People  v.  Coou, 
15  Wend.  27  7;  Jacobs  v.  Com.,  2  Leight,  709;   State  v.  Gardner,  2  Mo.  22. 
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A.  B.,  as  a  justice  of  the  peace  for  the  said  count}-  of  be- 

tween the  aforesaid  C.  D.  and  one  E.  F,,  in  a  certain  civil  action 
commenced  and  entered  by  the  said  0.  D.  against  tlie  said  E.  F,, 
before  him  the  said  A.  B.,  justice  of  the  peace  as  aforesaid,  at  a 
justice's  court  duly  appointed,  and  then  and  there  held  by  him, 
the  said  A.  B.,  to  wit,  the  sum  of  for  the  trial  of  the  said 

issue,  which  sum  is  more  than  the  fee  allowed  and  provided  by 
law  for  the  service  aforesaid  ;  contrary  to  the  duty  of  him  the 
said  A.  B.  in  his  office  aforesaid,  against,  etc.  {Conclude  as  in 
book  1,  chapter  3.) 

(903)  Against  a  justice  of  the  peace^for  extorting  fees  for  discharging 
a  recognizance^  and  for  not  returning  the  same  to  the  court 
for  which  it  was  taken.{i) 

That  K.  J.,  of,  etc.,  on,  etc.,  and  continually  afterwards,  until 
the  day  of  the  taking  of  this  inquisition,  was,  and  yet  is,  one 
of  the  justices  of  the  peace  within  and  for  the  said  county  of, 
etc.,  duly  and  legally  appointed  and  authorized  to  discharge  the 
duties  of  that  office.  Nevertheless  the  said  Is".  J.,  not  regarding 
the  duties  of  his  said  office,  but  |)erverting  the  trust  reposed  in 
him,  and  contriving  and  intending  the  citizens  of  this  common- 
wealth, for  the  private  gain  of  him,  the  said  N".  J.,  to  oppress 
and  impoverish,  and  the  due  execution  of  justice,  as  much  as  in 
him  lay,  to  hiniler,  obstruct,  and  destroy,  on  the  da}'  of 

and  between  that  day  and  the  day  of  the  finding  of  this 
bill,  at  aforesaid,  in  the  count}-  aforesaid,  under  color  of 

liis  said  office  of  justice  of  the  peace  for  the  said  county  of 
a  certain  sum  of  money,  to  wit,  the  sum  of  for  not  return- 

ing a  certain  recognizance  before  him,  within  the  time  aforesaid, 
taken  for  the  appearance  of  one  G.  J.  at  a  certain  term  of  the 
[here  describe  the  court  to  which,  the  recognizance  was  made  return- 
able)^ to  be  holden  next  after  the  taking  of  the  recognizance  afore- 
said from  tlie  said  G.  J.,  unlawfully,  unjustly,  and  extorsively 
did  exact,  receive,  and  iiave ;  ami  although  the  said  next  court 
of  (here  describe  the  conrt)^  for  the  county  aforesaid,  after  tlie 
taking  of  the  recognizance  aforesaid,  and  to  which  the  said  re- 

{i)  Diivis's  Vrvr.  122;  1  T'rciii.  P.  V.  1  1 !».  Tliis  iiidictinctit  would  be  more 
corrtTt  if  it  contained  an  allcfr-'ition  of  tlic  pnrticidar  natiiri'  and  condition  of  tlio 
recogriizancc,  and  also  tliut  tliu  niagistnite  was  autliurizcd  to  take  it. 
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cognizance  oiiiijlit  to  have  been  returned,  was  held  at  in 

the  county  aforesaid,  on  the  Tuesday  of  in  tlie  year 

aforesaid,  in  the  due  course  of  law,  the  said  N.  J.  the  said  recog- 
zance,  to  the  court  aforesaid,  as  of  right,  and  according  to  his 
duty  and  the  laws  of  said  commonwealth  he  ought  to  have  done, 
did  not  return,  but  suppressed  the  same,  against  the  duties  of 
his  said  office,  to  the  great  hinderance  of  justice,  against,  etc. 
(Conciade  as  in  book  1,  chapter  3.) 

(904)  Against  a  constable  for  extorting  money  ofapersori  apprehended 

by  him  upon  a  warranty  to  let  Jam  go  at  large.{j) 

That  A.  B.,  of,  etc.,  on  at  in  the  county  aforesaid, 

then  and  there  being  one  of  the  constables  of  the  town  of 
in  the  county  aforesaid,  did  take  and  arrest  one  C.  D.,  by  virtue 
of  a  warrant  duly  made  and  issued,  which  he  the  said  A.  B.  then 
and  there  had,  directed,  etc.  {here  insert  the  icarrant)',  and  that 
the  said  A.  B.,  him  the  said  C.  D.  then  and  there  had  in  his 
custody,  by  virtue  of  the  said  warrant,  and  that  the  said  A.  B. 
afterwards,  to  wit,  on  at  in  the  county  aforesaid, 

unlawfully,  corruptly,  and  extorsively,  for  the  sake  of  gain  and 
contrary  to  the  duty  of  his  said  office,  did  extort,  receive,  and 
take  of  and  from  the  said  CD.  the  sum  of  for  discharging 

the  said  C.  D.  out  of  the  custody  of  him  the  said  A.  B.,  consta- 
ble as  aforesaid,  without  conveying  the  said  C.  D.  before  any 
justice  of  the  peace  in  and  for  said  county,  or  before  any  other 
lawful  authority,  to  answer  to  the  charges,  matters,  and  things 
whereof  he  stood  accused  and  charged  as  aforesaid  ;  against,  etc. 
{Conclude  as  in  book  1,  chapter  3.) 

(905)  Against  a  constable^  for  neglecting  to  execute  a  warrant  in  a 

civil  case. 

That  whereas  A.  K.  and  I).  F.,  Esqrs.,  two  of  the  justices  of 
the  peace  of  the  said  county  of  P.,  dulj-  elected  and  commis- 
sioned, did,  on,  etc.,  at,  etc.,  and  within  the  jurisdiction  of  this 
court,  issue  their  warrant,  under  their  hands  and  seals,  to  any 

{j)  Davis's  Prec.  121  ;  see  2  Chit.  295,  29G  ;  Cro.  C.  C.  .327,  6th  ed.  ;  2 
Stark.  585  :  and  for  other  jn-ecc'dents  for  extortion  in  2  Chit.  20G,  297  ;  Cro.  C. 
C.  327  j  1  Trem.  P.  C.  HI,  115;  2  Chit.  300,  ajrainst  a  collector,  for  extorting 
money  by  color  of  his  ofiice.     Wh.  Cr.  L.  8th  ed.  §  1574. 
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constable  of  the  said  county  directed,  setting  forth  thiit  A.  T., 
Esq.,  one  of  the  sub-lieutenants  of  the  said  count}',  having  before 
them  the  said  justices  obtained  judgment,  in  due  and  regular 
form  of  law,  against  T.  F.,  for  the  sum  of  twenty  five  pounds 
ten  sbillings,  lawful   money  of  by  him  the  said  A.  T. 

expended  in  procuring  a  substitute  to  serve  in  the  militia,  in 
the  first  class  of  tiie  fifth  battalion  of  the  county  aforesaid,  in 
the  place  of  him  the  said  T.  F,,  with  costs ;  that  the  said  consta- 
ble was  thereby  required  and  enjoined  to  levy  the  said  sum  of 
twenty-five  pounds  ten  shillings  and  costs,  with  the  costs  thereby 
accruing,  by  distress  and  sale  of  the  goods  and  chattels,  lands 
and  tenements  of  the  said  T.  F.,  as  the  law  directed,  returning 
the  overplus,  if  any,  to  the  owner.  And  the  inquest  aforesaid 
do  say,  that  the  said  warrant  was,  on,  etc.,  delivered  and  offered 
and  tendered  to  he  delivered  to  J.  Z.,  then  and  there  being  con- 
stable of  the  township  of  W.,  one  of  the  townships  of  the  said 
county  of  P.,  to  be  by  liim  executed.  And  the  inquest  afore- 
said do  further  say,  that  the  said  J.  Z.,  then  and  there  being 
constable  of  the  said  township  of  W,,  on,  etc.,  and  ever  since, 
until,  etc.,  at,  etc.,  and  within  the  jurisdiction  of  this  court,  did 
neglect  to  execute  the  said  warrant,  against,  etc.,  and  against, 
etc.     (Conclude  as  in  book  1,  chapter  3.) 

(906)  Against  a  constable^  for  neglecting  to  execute  a  justice's 
warrant  for  the  apprehension  of  a  ■person.{k) 

That  heretofore,  to  Avit,  on,  etc.,  at,  etc.,  W.  N.,  Esq.,  then  and 
still  being  one  of  the  justices  assigned,  etc.,  did  make  a  certain 
warrant  in  writing,  under  his  hand  and  seal,  bearing  date  on, 
etc.,  directed  to  the  constable  of  the  parish  of  G.,  in  the  county 
of  D.,  thereby  in  her  majesty's  name  charging  an<l  coninianding 
the  said  constable  that,  etc.  (Acr^  set  forth  the  warrant);  wliich 
said  warrant,  afterwards,  to  wit,  on,  etc.,  at,  etc.,  aforesaid,  was 
dul}'  indorsed  for  execution  by  and  in  the  name  of  X.  Y.,  Esq., 
then  being  mayor  and  one  of  iier  majesty's  justices  of  the  peace 
in  and  for  the  borougii  of  D.,  in  the  said  county  of  I).,  and 
which  said  warrant  so  indorsed,  afterwards,  to  wit,  on,  etc.,  at, 
etc.,  was  delivered  to  T.  0.,  late  of,  etc.,  then  and  still  being 

(/i)    Dickinson's  Q.  S.  Cth  cd.  43.'>.      Wh.  Cr.  L.  8th  ed.  §  1580. 
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constable  of  the  said  parish  of  G.,  in  the  county  aforesaid,  in 
due  form  of  law  to  be  executed  ;  and  tlie  said  T.  0.  was  then 
and  there  required  to  execute  the  same,  by  bringing  the  body  of 
the  said  E.  E,.  before  the  said  W.  N.,  at  the  time  and  place  and 
for  the  purpose  in  the  said  warrant  mentioned.  And  the  jurors, 
etc.,  that  although  the  said  T.  0.  could  and  might  and  ought  to 
have  executed  the  said  warrant  accordingly,  the  said  T.  O.,  so 
being  constable  of  the  said  township  of  G.,  in  the  county  of  D. 
aforesaid,  not  regarding  the  duty  of  his  said  office,  did  not,  nor 
would,  execute  the  said  warrant  as  aforesaid,  or  otherwise  how- 
soever, but  unlawfully,  wilfully,  obstinately,  and  contenji)(u()Usly 
neglected  and  refused  so  to  do,  and  therein  failed  and  made 
default  ;  to  the  great  hinderance  of  public  justice,  in  contempt, 
etc.,  to  the  evil,  etc.,  and  against,  etc.(^)  {Conclude  as  in  book  1, 
chapter  3.) 

(907)  Against  a  constable^  for  extorting  and  obtaining  money  under 
color  of  discharging  a  bench  warrant.{m) 

That  A.  B.,  late  of,  etc.,  on,  etc.,  then  being  one  of  the  con- 
stables of  the  said  parish,  at,  etc.,  did  take  and  arrest  one  C.  D., 
by  color  of  a  certain  warrant  called  a  bench  warrant,  which  he, 
the  said  A.  B.,  then  and  there  alleged  that  he  had  in  his  posses- 
sion ;  and  that  the  said  A.  B,,  afterwards,  and  while  the  said  C. 
D.  so  remained  in  his  custody  as  aforesaid,  on,  etc.,  at,  etc.,  un- 
lawfully, corruptly,  deceitfully,  and  extorsively,  and  by  color  of 
his  said  office,  did  extort,  receive,  and  take  of  and  from  the  said 
C.  D.  the  sum  of  two  guineas,(>?)  as  and  for  a  fee  due  to  him 

(Z)  The  33  Geo.  III.  c.  55,  gives  summary  jurisdiction  to  justices  to  punish 
parish  ofiicers  for  neglect  of  duty,  but  that  remedy  does  not  supersede  tlie  an- 
cient one  liy  indictment.     Dickinson's  Q.  S.  6th  ed.  435. 

(///)   Dickinson's  Q.  S.  Gth  ed.  435. 

(?))  An  information  against  tiie  ferryman  over  the  Menai,  hiid  the  ferry  to  be 
ancient  from  time  out  of  mind,  and  "  that  \d.  was  the  usual  rate  of  passage  for  man 
and  horse,  Id.  for  twenty  cattle,  2d.  for  twenty  sheej),  etc.,  and  that  deiendant, 
being  tiie  common  ferryman  between,  etc.,  and  day  of  exhibiting  information,  iii- 
juste  oi)pressive  et  deceptive  cepit  et  extorsit  de  diversis  ligeis  et  sudditis  domini 
regis  ignotis  to  the  attorney-general,  passing  that  way,  diversas  denariorum  sum- 
mas  excedent  anti(|uam  rotam  et  pretium  pro  ])assagio  et  transportatione  suis  et 
averiorum  suorum,  viz.,  pro  {)assagio  ciijusli/iet  personge  cum  ecjuo  suo,  '2d.,  et  pro 
ifiiibuslibet  20  cata/lix,  2s.,  et  sic  secund  arm  ratam  pra'dietam  pro  majoi-i  vel  ini- 
nori  numero  averiorum."  Judgment  arrested  for  aecumulatinc  several  otfences 
under  a  general  charge ;  each  extortion  from  every  particular  person  being  a 
separate  otience  whicii  should  have  been  laid  singly,  so  as  to  enable  the  court  to 
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the  said  A.  B.,  as  such  constable  as  aforesaid,  for  the  obtaining 
and  discharging  of  the  said  warrant,  as  he  the  said  A.  B.  then 
and  there  alleged  ;  whereas,  in  truth  and  in  fact,  no  fee  whatever 
was  tiien  due  from  the  said  C.  D.  to  the  said  A.  B.,  as  such  con- 
stable in  that  behalf;  in  breach  of  the  duty  of  his  said  office  of 
constable,  and  against,  etc.(o)  {Conclude  as  in  book  1,  chap- 
ter 3.) 

(908)  Against  constables,for  neglecting  to  attend  the  sessions.(p) 

That  J.  H.  and  A.  Y.,  etc.,  on,  etc.,  then  and  long  before  were 
constables  of  the  townsliip  of  Blockley,  in  the  said  county,  and 
that  T.  A.  of  the  same  county,  yeoman,  on  the  day  and  year 
aforesaid,  at  the  county  aforesaid,  was  a  constable  of  the  town- 
ship of  B.,  in  the  said  coniit}^ ;  and  that  S.  W.,  etc.,  on,  etc.,  and 
long  before  was  a  constable  of  the  township  of  L.  D.,  in  the  said 
county,  and  that  R.  W.,  etc.,  on,  etc.,  and  long  before  was  a 
constable  of  the  township  of  the  manor  of  M.,  in  the  said 
count}^  and  that  B.  V.,  etc.,  on,  etc.,  and  long  before,  was  a 
constable  of  the  township  of  0.,  in  the  said  county.  And  the 
inquest  aforesaid,  ujion  their  oaths  and  affirmations  aforesaid,  do 
present  that  the  said  J.  II.,  A.  Y.,  T.  A.,  S.  \V.,  R.  W.,  and  B. 
v.,  so  being  constables  as  aforesaid,  the  duty  of  their  office  not 
regarding,  unlawfully  and  contemptuously,  on,  etc.,  at,  etc.,  did 
absent  themselves,  and  each  of  them  did  absent  himself,  from  the 
general  quarter  sessions  of  the  peace  and  gaol  delivery,  holden 
at  P.,  in  the  said  county,  on  the  day  and  year  aforesaid,  for  the 
county  aforesaid,  and  then  and  there  did  neglect  to  make  a 
return  to  the  said  sessions  of  all  and  sucii  persons  as  were 
retailers  of  spirituous  li(pH)rs  b}'  measure  less  than  one  quart 
within  their  respective  townships,  to  the  great  hinderance  of 
public  justice,  and  against,  etc.  {Conclude  as  in  book  1,  chap- 
ter 3.) 

j)roj)ortif)ii  tlic  fine  to  i-iicli  oUciicc.  1*.  r.  Ilolicrts,  Cartli.  2"J(!  ;  Sliowcr,  ISH,  S. 
C.  Jii'lii'd  oil  in  R.  r.  Foster,  Lil.  IJiivni.  l?."*,  iuid  in  K.  r.  Ivowaiid.  Dickin- 
son's Q.  S.  Gth  cd.  4Xi. 

{(i)  If  ;iny  fi-c  may  bo  takt-n,  tlic  lorrjil  amount  must  be  stated,  or  tlie  indict- 
ment will  !)(•  bad.  II.  r.  Levy,  in  Q.  l\.  H  .June,  IH.'U)  ;  HIake's  ease,  ;?  Leon. 
•Jfis.  It'  llie  extortion  is  in  levyin;^  an  execntion,  the  aniuinil,  of  extortion  must 
be  laid  and  sliown.      Dickinson's  Q.  S.  Gtli  ed.  4;}^. 

(//)    Drawn  by  Mr.  IJradt'oril  in  1785. 
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(909)  Against  a  high  constable^  for  not  obeying  an  order  of 

sessions.{q) 

Tliat  at  the  general  quarter  sessions  of  the  peace,  liolden 
for  the  county  of  B.,  at,  etc.,  in  and  for  tlie  county  aforesaid,  on, 
etc.,  hofore  A.  B.,  C.  D.,  E.  F.,  and  G.  H.,  Esqrs.,  and  others  tlieir 
feHows,  justices  of  our  said  hidy  the  queen,  assigned,  etc., it  was 
ordered  by  the  said  court  there  [here  set  out  the  order  of  sessions 
in  the  past  tense),  as  by  the  said  order,  reference  thereto  being 
had,  will  more  fully  and  at  large  appear,  which  said  order  was 
afterwards,  to  wit,  on,  etc.,  at,  etc.,  personally  served(>)  on  the 
said  C.  B.,  one  of  the  high  constables  in  the  said  order  named, 
and  the  said  C.  B.  then  and  there  had  notice  of  the  said  order, 
and  was  then  and  there  requested  to  obey  the  same  as  therein 
mentioned  ;  nevertheless,  the  said  C.  B.,  late  of,  etc.,  then  being 
one  of  the  higli  constables  in  the  said  order  mentioned,  unlaw- 
fully and  contem[)tuously,  upon  being  so  served  with  the  said 
order  as  aforesaid,  did  neglect  and  refuse  to  {here  state  trhat  the 
order  required  the  defendant  to  do),  as  by  the  said  order  he,  the 
said  C.  B.,  was  required  to  do,  nor  hath  he,  the  said  C.  B.,  at 
any  time  since  complied  with  or  obeyed  the  said  order,  although 
often  requested  so  to  do  ;  in  contempt  of  the  said  justices,  and 
against,  etc.     [Conclude  as  in  book  1,  chapter  3.) 

(910)  Against  a  toll  collector,  for  extorting  a  toll  from  a  'person  who 
had  compounded. {s) 

That  C.  B.,  etc.,  by  color  of  being  collector  and  receiver  of  the 
moneys  and  tolls  at  a  certain  turnpike  or  toll-bar  gate,  situate  in, 

(7)  Dickinson's  Q.  S.  Gth  cd.  441. 

()■)  This  is  nt'cc'ssary,  and  the  want  of  this  alk'^ation  will  not  be  suppliod  by  the 
allegation  that  the  defendant  was  requested  to  eoniply  with  tlie  terms  of  the  oi-der. 
11.  V.  Kingstone,  6  East  R.  52  ;  R.  v.  INIoorhouse,  Cald.  ,"354  ;  Dickinson's  il.  S. 
6tli  ed.  441  ;  Arch.  C.  P.  5th  Am.  ed.  691.  See  for  forms  of  a  similar  natiu-e, 
Cro.  Cir.  Com.  327  ;  R.  r.  ]\Iere<lith,  R.  &  R.  46  ;  R.  r.  Booth,  lb.  47  ;  R.  v. 
AVhite,  Cald.  183  ;  R.  r.  Robinson,  2  Burr.  799;  R.  v.  Balnie,  Cowp.  G50  ;  R. 
V.  Fearnly,  1  T.  R.  316  ;  R.  v.  Davis,  Say.  1G3. 

{s)   Dickinson's  Q.  S.  6th  ed.  4,'i3. 

Two  observations  particularly  apply  to  this  precedent :  — 

1st.  That  statute  3  Ed.  I.  c.  2(j,  was  only  in  aOirmimce  of  the  common  law, 
and  therefore  all  puhiic  ofHeers,  ])roperly  so  called,  whether  mentioned  in  that 
statute  or  not,  seem  to  be  subject  to  indictments  for  extortion.  Dalt.  c.  41  ;  1 
Russ.  C.  &  INI.  144. 

2d.  That  the  question  of  e.xempt,  or  not  exempt,  from  toll  of  a  turnpike  gate, 
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etc.,  aforesaid,  on,  etc.,  with  force  and  arms,  at,  etc.,  aforesaid, 
unlawfallj',  extorsively,  and  deceitfully,  and  of  his  own  wrong, 
extorted,  asked,  demanded,  and  received  of  one  A.  Z.,  husband- 
man, the  sum  of  one  shilling  and  sixpence,  for  a  cart  and  two 
horses,  that  is  to  say,  sixpence  for  a  cart,  and  sixpence  for  each 
of  two  horses,  then  and  there  drawing  the  said  cart  belonging  to 
him  the  said  A.  Z.,  for  permitting  the  same  to  pass  through  the 
said  turnpike  or  toll-bar  gate,  under  color  and  pretence  that  the 
said  A.  Z.  had  neglected  to  take  out  and  obtain  from  him  the 
said  C.  B.  such  a  ticket  or  certificate  of  composition  and  exemp- 
tion from  toll,  as  is  permitted  by  a  certain  act  of  parliament, 
passed  in  the  thirty-sixth  year  of  the  reign  of  his  late  majesty 
King  George  the  Third,  entitled  {here  insert  the  title  of  the  act); 
whereas,  in  truth  and  in  fact,  he  the  said  A.  Z.  had  taken  and 
obtained  from  the  said  C.  B.,and  was  then  in  possession  of,  such 
ticket  or  certificate  of  composition  and  exemption  as  aforesaid, 
signed  with  the  name  of  the  said  C.  B.,  and  dated  (here  set  out 
the  date  to  show  that  it  vms  within  the  terms  of  the  act),  as  in  the 
said  mentioned  act  specified ;  against,  etc.  {Conclude  as  in  book 
1,  chapter  3.) 

(911)  Against  an  innkeeper,  for  not  receiving  a  guest,  he  having 
room  in  his  inn  at  the  iime.{t) 

That  before  and  at  the  time  herein  next  mentioned,  T,  I.,  late 
of,  etc.,  laborer,  was  an  innkeeper,  and  did  keep  a  common  inn  for 

cannot  be  tric'(l  on  an  inilictnient  of"  a  bar-keepor  for  extortion,  the  general  right 
to  taki-  not  liavin^f  bocn  denied,  nor  the  ground  of  exemption  notifu'd.  K.  v. 
Handyn,  4  Canipb.  37il;    Dickinson's  Q.  S.  fith  ed.  433. 

(/)  ^Dickinson's  Q.  S.  Otli  ed.  438.      See  Wh.  Cr.  L.  8th  ed.  «^  ir)87. 

Tliis  was  the  form  used  in  R.  lu  Ivens,  7  C.  &  P.  213.  The  defen(hint  was 
convicted  and  fined  twenty  sliilliiifis.  Tlic  marginal  note  is  thus:  "An  indict- 
ment lii-s  against  an  innkeeper  who  refuses  to  receiv(!  a  gui'st,  lie  liaving  room 
in  his  house  at  tlie  time  (and  it  is  not  necessary  for  tiie  guest  to  tender  the 
price  of"  his  entertainment  if"  Ids  rejectifin  is  not  on  tiiat  ground  ;  doid)ted  by 
J>ord  Abinger,  C.  H  ,  Fell  r.  Knight,  K  M.  it  \\ .  '27(5)  ;  and  it  is  no  defence  f"or 
the  innkec])er  tiiat  the  guest  was  travelling  on  a  Sunday,  and  at  an  hour  of  the 
niglit  after  tlie  innkeeper's  family  had  gone  to  bed,  nor  that  the  guest  refused  to 
tell  Ids  nanu-  and  abode,  as  the  imdii'cper  had  no  rigid  to  insist  upon  knowing 
those  particulars  ;  but  if  the  guest  i-omes  to  the  inn  drunk,  or  bi'liavcs  in  an 
indecent  or  improper  manner,  the  innkeeper  is  not  bouml  to  receive  Inm." 
Hawk.  b.  1,  c.  78,  s.  '2,  is  fidl  on  tins  point,  and  ailds,  "Also  it  is  said,  that  a 
person  keeping  a  common  inn  may  be  compelh'd  l)y  the  constal)Ie  of  the  town 
to  receive  and  entertain  as  his  giu-st  such  a  person  iis  above,  being  a  ti-avelK'r. 
A  traveller  is  entitled  to  reasonable  acconimoilation,  liut  cannot  sidect  a  particu- 
lar room,  or  insist  on  sitting  up  all  night  in  u  bed-room  when  a  sitting-room  is 
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tlie  accommodation  of  travellers,  that  is  to  say, a  certain  common 
inn  called  the  Bell  Inn,  together  with  certain  stables  for  horses  at- 
tached to  the  said  inn,  and  which  said  inn  and  stables  are  situate 
in  the  parish  and  county  aforesaid,  f  f  and  that  whilst  the  said 
T.  I.  was  such  innkeeper,  and  so  kept  the  said  inn  and  stables  as 
aforesaid,  to  wit,  on,  etc.,  at,  etc.,  one  S.  P.  W.,  then  and  there 
being  a  traveller,  came  to  a  certain  outer  door  of  the  said  inn, 
such  outer  door  then  and  there  being  a  usual  door  of  entrance 
into  the  said  inn  for  travellers  and  other  persons,  and  then  and 
there  recjuired  the  said  T.I.  to  sutler  and  permit  him  the  said  S. 
P.  W.  to  enter,  and  to  stay  and  to  lodge  at  the  said  inn  for  and 
during  the  night  of  the  same  day,  and  to  sutler  and  permit  a  cer- 
tain horse,  upon  which  tlie  said  S.  P.  W.  then  and  there  rode,  to 
enter  and  stay  and  lodge  in  the  said  stables  for  and  during  the 
time  aforesaid  ;  f  and  that  the  said  S.  P.  W.  was  then  and  there 
ready  and  willing,  and  then  and  there  offered  the  said  T.  I.  to 
pay  him  a  reasonable  sum  of  money  for  such  lodging  for  himself 
the  said  S,  P.  W.  and  his  horse  ;  f*  and  tliat  neither  was  the  said 
inn,  nor  were  the  said  stables  at  the  time  of  such  application  by 
the  said  S,  P.  W.  as  aforesaid,  fully  occupied,  but  there  was 
tlien  and  there  sufficient  room  in  the  said  inn  for  the  accommo- 
dation and  entertainment  of  the  said  S.  P.  W.  therein  ;  and  there 
was  then  and  there  sufficient  room  in  the  said  stable  for  the  ac- 
commodation and  entertainment  of  the  said  horse  for  and  during 
the  time  aforesaid  ;  *  but  that  the  said  T.  L,  not  regarding  his 
duty  as  such  innkeeper,  did  not,  nor  would  at  the  said  time  when 
lie  Avas  so  requested  as  aforesaid,  suffer  or  permit  the  said  S.  P. 
W.  to  enter,  to  stay,  or  lodge  at  the  said  inn  as  aforesaid  during 
the  time  aforesaid,  nor  did,  nor  would  the  said  T.  I.,  at  the  time 
when  he  was  so  requested  as  aforesaid,  sutler  or  permit  the  said 
horse  of  the  eaid  S.  P.  W.,  uj^on  which  the  said  S.  P.  W.  rode 
as  aforesaid,  to  enter  or  lodge  in  the  said  stables  for  and  during 
the  time  aforesaid;  but  so  to  do,  the  said  T.  I.  then  and  there, 
without  sufficient  cause,  wholly  neglected  and  refused  ;  to  the 
great  damage  of  the  said  S.  P.  W.,  to  the  evil  example,  etc.,  and 
against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

oflei-ed  ;  an  innkeeper  must  admit  all  persons  who  apply  peaceably  to  be  admitted 
us  guests."  llawdiorn  v.  llamniond,  C.  &  K.  4(i4.  See  bunbalt'  c.  Alloni,  3 
M.  &  W.  248.  Hall  v.  State,  4  Harring.  132  ;  State  v.  Matthews,  2  Dev.  &  B. 
424. 
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Second  count 

That  whilst  the  said  T.  I.  was  such  innkeeper,  and  so  kept  the 
said  inn  and  stables  as  aforesaid,  to  wit,  on,  etc.,  at,  etc.,  the  said 
S.  P.  W.,then  being  a  traveller,  came  to  a  certain  outer  door,  etc. 
[as  in  the  first  county  omitting  the  words  between  f  and  f*). 

TJiird  count.     Similar  to  the  second^  except  that  it  also  omitted  the 
allegation  between  f*  and  *,  and  all  mention  of  the  horse. 

Fourth  count.     Same  as  first  to  ff,  and  then  proceed: 

And  whilst  tlie  said  T.  I.  was  such  innkeeper,  and  so  kept  the 
said  inn  as  aforesaid,  to  wit,  on,  etc.,  at,  etc.,  the  said  S.  P.  W., 
then  and  there  being  a  traveller,  came  to  the  said  inn,  and  then 
and  there  required  the  said  T.  I.  to  suffer  and  permit  him  the 
said  S.  P.  W.  to  enter,  and  to  stay  and  lodge  at  the  said  inn  for 
and  during  a  reasonable  time  for  the  rest  and  refreshment  of  him 
the  said  S.  P.  W.,  in  the  said  inn,  and  tliat  the  said  T.  L,  not 
regarding  his  duty  as  such  innkeeper,  did  not,  nor  would  at  the 
said  time  when  he  was  so  requested  as  last  aforesaid,  suffer  or 
permit  the  said  S.  P.  W.  to  enter  or  stay  or  lodge  at  the  said 
inn  as  last  aforesaid  ;  but  so  to  do,  the  said  T.  I.  then  and  there, 
without  any  sufficient  cause,  wholly  neglected  and  refused ;  to 
the  great  damage,  etc.{u)     {Conclude  as  in  book  1,  chapter  3.) 

(912)  Against  an  innkeeper  refusing  to  entertain  foot  travellers.{v) 

That  A.  B.,late  of  the  county  aforesaid,  then  and  there  being 
a  licensed  innkeeper,  and  keeping  a  house  of  public  entertuin- 
nieiit,  on,  etc.,  at,  etc.,  with  force  and  arms,  etc.,  unlawfully  and 
without  reasonable  cause  did  refuse  to  entertain  and  accomino- 


(ti)  Tliis  ])ro(;('(k'nt  may  be  classed  uikKt  neglects  of  duties  imposed  by  com- 
mon law.      Dickinson's  (.1.  S.  (itli  ed.  4:{:i. 

(/•)  The  above,  indictment,  as  it  appears  l)y  a  manusci'ipt  note  oi' W.  II.  Dil- 
lingiiam,  lCs(j.,  of"  J'liilailelpiiia,  to  whose  kindness  I  am  indel)led  for  a  niind)er 
of  vahialih'  forms  contained  in  the  i)receding  paires,  was  pre])areil  in  tlie  case  of 
the  Innkeepei-s  of  Cliesler,  and  sn])piirted  \)\  I'resicU-nt  \\'ils()n,  after  ari,mment. 

It  was  nded  l)y  the  court  tliat  tlic  common  law  principle,  ot"  an  innkeepi'r's 
liability  Iiohls  in  Pennsylvania,  though  limited  to  cases  where  a  license  is  liad  ; 
that  the  first  count  was  good  in  form,  t)Mt  that  in  order  to  snp])ort  the  indictment 
a  toiilcr  must  ix-  |)roved,  f)r  an  oiler  to  pav,  and  intilrrv  of  tender  by  the  land- 
lord. 1  lila.  Com.  1G7,  1(J8;  1  Hawk.  I'.  C.  22;j,  old  ed.  See  Wh.  ("r.  L. 
bth  ed.  §  1.0>i7. 
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date  a  certain  person,  to  the  grand  inquest  aforesaid  unknown, 
the  said  person  then  and  there  being  a  traveller  on  foot,  and 
applying  for  such  entertainment  and  accommodation,  to  the 
great  damage  of  the  person  so  travelling  on  foot  as  aforesaid, 
to  the  i)ublic  injury,  and  against,  etc.  {Conclude  as  in  book  A^ 
chapter  8.) 

And  the  grand  inquest  aforesaid,  upon  their  oaths  and  aflirma- 
tions  aforesaid,  do  further  present,  that  the  said  A.  B.,  late  of 
the  county  aforesaid,  then  and  there  being  a,  licensed  innkeeper^ijo) 
and  keeping  a  house  of  public  entertainnjent  for  the  accommo- 
dation of  the  good  citizens  of  this  commonwealth,  and  strangers 
thereby  passing  and  repassing,  as  well  travellers  on  foot  as  others, 
afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at 
the  county  aforesaid,  with  force  and  arms,  etc.,  unlawfully,  and 
without  reasonable  cause,  did  refuse  to  furnish  and  supply  the 
said  person,  to  the  grand  inquest  aforesaid  unknown,  so  travel- 
ling on  foot  as  aforesaid,  and  applying  therefor,  with  lodging, 
victuals,  drink,  entertainment,  and  accommodation,  to  the  great 
damage  of  the  person  so  travelling  on  foot  as  aforesaid,  to  the 
public  injury,  and  against,  etc.    {Conclude  as  in  book  1^  chapter  3.) 

(913)  Against  an  attorney  for  buying  a  note,  on  New  York  Sts. 
Sess.  41,  c.  259,  etc.{x) 

That  J.  W,,  etc.,  on,  etc.,  at,  etc.,  did  buy  a  certain  promissory 
note  of  and  from  one  J.  B.  S.,  the  holder  and  proprietor  of  the 
note,  wdiich  was  made  and  signed  by  one  "W.  M.,  and  dated 
April  fourteenth,  one  thousand  eight  hundred  and  twenty-four; 
by  which  note  VV".  M.  promised  to  pay  one  A.  V.  A.  the  sum  of 
twenty-five  dollars  and  fifty  cents,  at  the  Bank  of  Lansingburg, 
in  ninety  days  from  the  date;  that  the  note  was  indorsed  by 

(?/,')  The  words  in  italics  were  not  inserted  in  the  indictment  Jiirainst  tlio  Inn- 
keepers of  Chester  in  the  second  count,  but  the  court  tliouglit  the  indictment 
couhl  only  be  supported  in  this  state  against  licensed  inn/ceeper-s,  and  thence  it 
became  necessary  to  prove  their  license. 

(x)  This  form,  as  appears  by  I'eople  v.  Walbridge  (G  Cow.  512),  is  in  sub- 
stance the  same  with  the  indictment  sustained  in  that  ease.  It  was  there  held, 
that  an  indictment  against  an  attorney,  etc.,  upon  the  statute  (sess.  41,  ch.  259, 
§  1),  for  buying  a  note,  need  not  allege  that  he  bought  the  note  with  intent  to 
prosecute,  etc.,  nor  that  the  note  has  been  prosecuted  ;  nor  need  it  show  when  it 
became  due,  its  amount,  or  other  circumstances  from  which  an  intent  to  prosecute 
is  to  be  inferred.  The  act  of  buying,  it  was  said,  is  the  olFence,  unless  it  come 
within  the  proviso  of  the  statute,  which  it  lies  with  the  defendant  to  show, 
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said  A.  Y,  A.,  where!)}'  it  became  and  was  the  property  of  J.  B, 
S.,  till  the  purchase  by  the  defendant  for  a  good  and  valuable 
consideration  ;  that  said  defendant,  at  the  time  he  so  purchased, 
was  an  attorney  and  counsellor  of  the  supreme  court  of  judica- 
ture of  the  state  of  New  York,  and  of  the  court  of  common  pleas 
of  the  county  of  Rensselaer  ;  and  that  he  did  not  then  and  there 
buy  or  receive  the  note' in  paj-ment  for  any  estate,  real  or  per- 
sonal, or  for  any  services  actually  rendered,  or  for  any  debt  ante- 
cedently'' contracted,  or  for  any  purpose  of  remittance,  without 
any  intent  to  violate  or  evade  the  act,  etc.,  entitled  ''An  act  to 
prevent  abuses  in  the  ])ractice  of  law,  and  to  reiijulate  costs  in 
certain  cases,"  passed  April  tAventy-iirst,  one  thousand  eight 
hundred  and  eighteen;  to  the  evil,  etc.,  against, etc.,  and  against, 
etc.     {Conclude  as  in  book  1,  chaptei'  3.) 

That  said  J.  W.,  on,  etc.,  at,  etc.,  did  buy  of  and  from  one  P. 
B.,  and  become  interested  in  buying  of  and  from  P.  B.,  a  certain 
other  promissory  note,  made  and  signed  by  W.  M.,by  which  W. 
M.  [iromised  to  pa}'  to  P.  B.,  or  bearer,  the  sum  of  forty-two  dol- 
lars and  sixty  cents,  said  J.  W.,  at  tlie  time  he  so  bought  and 
purchased  the  last  mentioned  notes,  being,  and  still  being,  an 
attorney  and  counsellor  of  the  8U[»reme  court  of  judicature  of 
the  peojile  of  the  state  of  New  York;  and  the  inquest  further 
present,  that  said  J.  W.  did  not  then  and  there  buy  or  receive 
the  same  note  in  payment  for  any  estate,  real  or  personal,  or  for 
any  services  actually  rendered,  or  for  any  debt  before  that  time 
contracted,  or  for  any  purpose  of  remittance;  to  the  evil,  etc., 
and  against,  etc.     {Conclade  as  in  book  1,  chapter  3.) 

That  said  J.  W.,  on,  etc.,  at,  etc.,  knowingly,  wil-fully,  and 
corruptly  became  and  was  interested  in  buying  a  certain  la-om- 
issory  note,  made  by  one  W.  M.,  for  the  sum  of  one  hundred 
and  twenty-five  dolhirs  and  fifty  cents,  payable  to  one  A.  Y .  A.; 
and  also  one  other  promissory  note,  made  by  W.  M.  to  one  E. 
(jr.,  for  the  sum  of  tliirty-one  dollars  and  twenty  cents  ;  also  one 
otiier  promissory  note,  made  by  \V.  M.,  payable  to  one  C  F., 
for  a  sum  of  money  to  the  jurors  unknown  ;  said  J.  W.,  at  the 
time  of  the  [(urchase  of  each  and  every  of  these  notes,  and  at 
the  time  he  became  so  interested  in  tiie  [)urchase  tliereof,  being, 
and  still  heing,  an  attorney  and  counsellor  oi'  tiie  supreme  court 
of  judicature  of  the  people  of  the  state  of  New  York;  and  the 
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inquest  aforesaid  do  further  present,  that  he  the  said  J.  W,  did 
not  then  and  there  become  interested  in  the  purchase  of  either 
of  these  notes,  by  way  of  payment  for  an}'  estate,  real  or  per- 
sonal, or  for  any  services  rendered  before  the  purchase  of  these 
notes  respectively,  or  for  any.  purpose  of  remittance,  without 
any  intent  to  evade  or  violate  the  act,  etc.  {as  in  the  first  count). 

(914)  Against  a  master^  for  neglecting  to  provide  an  apprentice  of 
tender  years  with  svfficient  food,  clothing,  bedding,  and  other 
necessaries. {y) 

That  one  T.  F.,  late  of,  etc.,  at,  etc.,  did  take  and  receive  one 
S.  Q.  into  the  dwelling-house  of  the  said  T.  F.,  as  an  apprentice 
of  the  said  T.  F.,  to  be  by  him  treated,  maintained,  and  sup- 
ported as  an  apprentice  of  him  the  said  T.  F.,  and  did  for  a  long 
time  have  and  keep  her  in  the  said  house  as  such  apprentice 
as  aforesaid,  and  that  afterwards,  to  wit,  on,  etc.,  and  on  divers 
other  days  and  times,  as  well  before  as  after  that  day,  and  during 
the  said  time  he  so  had  and  kept  her  in  the  said  house  as  such 
apprentice,  the  said  T.  F.,  with  force  and  arms,  unlawfully  and 
injuriously,  and  without  the  consent  of  the  said  S.  Q.,  and  againsf 
her  will,  and  maliciously  and  unlawfully  intending  to  hurt  and 

(y)  Dickinson's  Q.  S.  5th  ed.  359.  See  for  same  when  death  ensued,  ante, 
162.  etc. 

See  R.  V.  Friend,  cor.  Le  Blanc,  J.,  Exeter  Ass.,  1801  ;  R.  &  R.  C.  C.  20, 
cited  b)'  Lawrence,  J.,  in  5  Canipb.  651.  There  were  two  indictments  for  ill- 
usage  of  two  female  apprentices  of  the  respective  ages  of  twelve  and  foui'teen. 
The  wife  of  Friend  was  indicted  with  him,  and  the  otlences  were  charged  against 
both  prisoners  "and  each  of  them;"  the  indentures  of  apprenticeship  and 
assignment  of  them  were  given  in  evidence.  Each  apprentice  was  to  serve 
during  the  term,  and  the  master  during  tliat  term  was  to  "find,  provide,  and 
allow  to  tlie  said  apprentice  meet,  competent,  and  sufficient  meat,  drink,  ajjparel, 
lodging,  washing,  and  other  things  necessary  and  fit  for  an  apj)rentice,  that  she 
be  not  any  way  a  charge"  to  the  party  binding  her,  "and  to  instruct  her  in 
housewifery."  The  wife  was  acquitted,  and  the  male  prisoner  convicted  and 
imprisoned.  After  two  meetings  of  all  the  judges,  and  some  diHerence  of  opinion, 
the  general  opinion  was  that  it  was  an  indictable  misdemeanor  to  refuse  or  neglect 
to  provide  sufficient  food,  bedding,  etc.,  to  any  infant  of  tender  years,  whether 
child,  apprentice,  or  servant,  unable  to  ])rovide  for  and  take  care  of  itself,  whom 
a  man  was  obliged  by  duty  or  contract  to  provide  for,  so  as  thereby  to  injure  its 
health ;  but  that  the  indictment  was  defective  in  not  stating  the  child  to  be  of 
tender  years  and  unable  to  provide  for  itself.  However,  as  at  the  trial,  objec- 
tion was  taken  not  so  much  to  the  indictment  itself,  as  to  the  evidence  adduced 
in  its  suj)port,  it  was  thought  right  tliat  the  prisoner  should  suffer  his  whole  im- 
prisonment. See  R.  V.  Meredith  and  R.  ;;.  Booth,  R.  &  R.  4  7,  cruelty  by  over- 
seers. Other  cases  of  cruelty  to  children  and  dependents  are  noticed  in  AVh.  Cr. 
L.  8th  ed.  §§  1567,  1585.     For  homicide  by  neglect,  see  supra,  162. 
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injure  the  said  S.  Q.,  she  the  said  S.  Q.  being  such  apprentice  to 
the  said  T.  F.  as  aforesaid,  and  then  and  there  being  an  infant 
of  tender  years,  to  wit,  of  the  age  of  years,  and  under  the 

dominion  and  control  of  the  said  T.  F.,  and  unable  to  provide 
for  herself,  did  neglect  and  refuse  to  find  and  provide  for,  and 
to  give  and  administer  to  her,  being  so  had  and  kept  as  such 
apprentice  as  aforesaid,  sufficient  meat,  drink,  victuals,  wearing 
apparel,  bedding,  and  other  necessaries  proper  and  requisite  for 
the  sustenance,  support,  maintenance,  clothing,  covering,  and 
resting  the  body  of  tlie  said  S,  Q.,  by  means  whereof  she  became 
emaciated  and  nearl}' starved  to  death,  and  the  constitution  and 
frame  of  her  body  was  greatly  hurt  and  impaired,  to  the  great 
damage,  etc.,  and  against,  etc.    {Conclude  as  in  booh  1,  chapter  3.) 

(915)  Against  a  mistress,  for  not  providing  sufficient  food  for  a 
servant^  keeping  her  without  pr'oper  icarrath  {z) 

That  one  E.  R.,  late  of,  etc.,  the  wife  of  S.  R.,  unlawfully  and 
maliciously  contriving  and  intending  to  hurt  and  injure  one  E. 
"W.,  being  a  servant  to  her  the  said  E.  R.,  and  an  infant  of  ten- 
der years,  to  wit,  of  the  age  of  years,  under  the  dominion 
and  control  of  the  said  E.  R,,  and  unable  to  provide  for  herself, 
heretofore,  to  wit,  on,  etc.,  and  on  divers  other  days  and  times, 
as  well  before  as  after  that  day,  with  force  and  arms,  at,  etc.,  un- 
lawfully, wilfully,  and  maliciously  did  omit,  neglect,  and  refuse 
to  [irovide  for  and  give  and  administer  to  the  said  E.  W.  sufficient 
meat  and  drink  necessary  for  sustenance,  support,  and  nourish- 
ment of  the  body  of  her  the  said  E.  W.,  and  did  then  and  there  ex- 
pose the  said  E.  W.  to  the  cold  and  inclemency  of  the  weather,(a) 
as  well  within  as  without  the  house  wherein  the  said  E.  R. 
then  dwelt  and  kept  the  said  E.  W.,  without  sufficient  warmth 
necessary  for  the  health  of  her  the  said  E.  W.,  to  wit,  at,  etc. 

(z)  Dickinson's  Q.  S.  Gth  od.  .S5K. 

'J'liis  is  tli('  iiidiftnicnt  iijiainst  Klizabctli  IJidloy,  2  Cainj)!).  G50,  but  witli  tlic 
addition  suL'p«'stc-d  liv  J^awroncf,  .J.,  as  necessary  to  sustain  it.  Sec  .3  Chit.  C 
L.  1st  ed.  HGl,  and'lJ.  r.  Friend,  K.  ^{  It.  C.  "C.  20.  Wli.  Cr.  L.  8th  ed.  U 
.'?.'].'),  W')'.),  :WK  l."»fi7,  l.'iKa.  For  lioniicide  l)y  nejrlect,  see  suprn,  162  rt  set/. 
Unh'ss  the  cliild  lie  of  tender  years,  iinaliK-  to  provide  for  itself,  and  is  under  the 
control  of  tlie  defendant,  so  as  to  lie  nnalile  to  take  any  steps  hy  leavinjf  the  ser- 
vice, or  renionstralin;j:  or  coinplainin;.'  to  a  inaj;istrate,  mere  nonfiMsance  respect- 
ing it  wf)uld  l)e  a  mere  hreach  of  contract,  and  not  indictable.  See  K.  r.  llidley 
and  K.  v.  Friend,  nt  sup. 

(a)   As  to  this  j)art  of  the  charjre,  sec  Dickinson's  Q.  S.  Gth  ed.  314,  320,  858. 
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(the  said  E.R.  on  the  several  days  and  times,  and  during  all  the 
time  aforesaid,  living  separately  and  apart  from  the  said  S.  R. 
her  hushand,  to  wit,  at,  etc.),(6)  contrary  to  the  duty  of  her  the 
said  E.  E,.,  as  tlie  mistress  of  the  said  E.  W.  in  that  helialf,  by 
reason  of  all  which  premises  she  the  said  E.  W.  afterwards,  to 
wit,  on,  etc.,  became  and  was,  and  for  a  long  time,  to  wit,  the 
space  of  six  months  then  next  following,  continued  to  be  very 
weak,  sick,  and  ill,  and  greatly  consumed  and  emaciated  in  her 
body,  to  wit,  at,  etc.,  aforesaid,  to  the  great  damage  of  the  said 
W.,  and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(916)  Against  overseers,  for  cruelty  to  a  'pauper.{c) 

That  on,  etc.,  one  M.  S.,  a  single  woman,  was  a  poor,  weak, 
impotent,  and  infirm  person,  wholly  unable  to  maintain  herself, 
and  legally  settled  within  the  township  of  B.,  in  the  W.  R.  of 
the  county  of  Y.,  and  justly  entitled  by  the  laws  and  statutes 
of  this  realm  to  have  reasonable  and  necessary  support  and  relief 
found  and  provided  for  her  by  the  overseers  of  the  poor  of  the 
said  township,  and  that  J.  B.,  late  of  B.  aforesaid,  well  knowing 
the  premises,  and  having  the  said  M.  S.  under  his  care,  as  a 
poor  person  of  and  belonging  to  the  said  township,  but  wilfully 
and  maliciously  intending  to  injure  and  oppress  the  said  M.  S., 
on  the  day  and  year  aforesaid,  and  continually  afterwards,  until 
the  day  of  the  death  of  the  said  M.  S.,  which  happened  on,  etc., 
at  B.,  in  the  .said  W.  R.,  his  duty  in  this  behalf  in  no  wise  re- 
garding, wilfully,  maliciously,  and  unjustly  neglected  and  refused 

(I))  Where  the  off'ernler  is  a  married  woman,  living  with  lier  husband,  it  is 
necessary  to  state  (and  prove),  instead  of  the  matter  above  phiced  witliin  brackets, 
either  that  the  child  was  imprisoned  by  her,  which  is  sufhcient  to  show  her  duty 
to  provide  it  with  food  (R.  v.  Edwards,  8  C.  &  P.  611,  Patterson,  J.),  or  to 
allege  as  follows:    "The  said  husband  of  the  said  on  the  several 

days  and  times,  and  during  all  the  times  aforesaid,  having  provided  the  said 
with  sufficient  meat,  drink,  and  victuals  necessary  lor  tlie  maintenance, 
support,  and  nourishment  of  the  body  of  the  said  and  with  suOicient  firing, 

covering,  bedding,  and  other  necessaries  proper  and  retpiislte  for  sustaining,  sup- 
porting, maintaining,  clothing,  and  resting  the  body  of  the  said  and  covering 
the  same  from  tlie  cold  and  inclemency  of  the  weather,"  S.  C.  ;  for  her  crime  is 
the  wilfully  neglecting  to  deliver  tlie  food  to  the  child  after  the  husband  had  pro- 
vided it.  11.  V.  Saunders,  7  C.  &  P.  "iry,  Alderson,  R.  A  mother  would  be 
liable  for  the  conseejuences  of  not  suckling  her  unweaned  infant,  if  she  is  able  to 
do  so;  though  if  she  be  married,  her  husband  would  be  bound  to  provide  food 
for  another  child.  See  per  Patterson,  J..  R.  v.  Edwards;  Dickinson's  Q.  S. 
6th  ed:  358,  359  ;  Wh.  Cr.  L.  8tli  ed.  §§331,  361. 

(c)  Dickinson's  Q.  S.  6th  ed.  361. 
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to  find  and  provide  for  the  said  M.  S.  reasonable  and  necessary 
meat,  drink,  clothing,  bed,  and  bedding,  whereby  the  said  M.  S. 
was  reduced. to  a  state  of  extreme  weakness  and  infirmity  ;  and 
afterwards,  on,  etc.,  at,  etc.,  through  the  want  of  such  reasonable 
and  necessary  meat,  drink,  clotliing,  and  bed  and  bedding,  died, 
to  the  great  damage,  injury,  and  oppression  of  the  said  M.  S., 
and  to  the  shortening  of  her  life,  to  the  evil  example,  etc., 
and  against,  etc.((/)  [Conclude  as  in  book  1,  chapter  3.) 
{Add  count  for  common  assault.) 

(917)  Against  a  juror  for  not  appearing  when  summoned  on  a 
coroner^s  inquest.{e) 

That  on,  etc.,  at,  etc.,  one  A.  B.  died  within  the  limits  of  the 
borough  of  Reading,  in  the  county  of  Berks,  of  a  sudden  and 
violent  and  not  natural  death,  and  that  the  body  of  the  said  A. 
B.  then  lay  dead  in  the  parish  of  St.  G.  within  the  limits  of  the 
borough  aforesaid,  whereof  information  had  been  then  and  there 
duly  given  to  J.  J.  B.,  Esq.,  who  was  then  the  coroner  of  the 
borough  aforesaid. 

And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  fur- 
ther present,  that  thereupon  the  said  J.  J,  B.,80  being  such  cor- 
oner aforesaid,  to  wit,  on  the  said  day  of  in  the  year 
aforesaid,  in  the  parish  of  St.  G.,  within  the  limits  of  the 
borough  aforesaid,  duly  made  his  certain  warrant  in  writing  un- 
der his  hand  and  seal,  and  as  such  coroner  as  aforesaid,  directed 
to  the  constables  and  wardens  of  tlie  said  borough,  whereby  the 
said  coroner,  in  her  majesty's  name,  charged  and  commanded 
them,  that  on  sight  thereof  they  should  summon  and  warn  twen- 
ty-four able  and  sufficient  men  of  their  constable-wick  person- 

{(1)  R.  ?'.  Booth,  Dickinson's  Q.  S.  .TGI.  See,  also,  supra,  162.  The  prisoner 
was  convifteil  and  ini])ris()ii('(l.  However,  in  1803,  six  judges  were  of  opinion 
tliat  an  overseer  is  not  iii(lictal)K'  for  tlie  consefincMcrs  of  not  relieving  a  i)aiiper, 
tiiilcsH  an  order  of  jnstiees  for  his  relief  is  stated  aM<l  proved  (exeej)t  in  case  of 
urgent  necessity  where  no  such  order  could  lie  hail  in  time)  :  fiv^^  judges  thought 
the  overseer  so  indictable,  as  h(!  had  taken  the  ])auper  under  his  care  without 
such  order.  Jl.  r.  Meredith.  li.  &  R.  40;  Wh.  Cr.  L.  8th  ed.  §§  178,  I8l.  In 
R.  V.  Warren  (1820)  [  R.  &  R.  48  n.],  an  overseer  was  indictc(l  for  neglecting  to 
supply  mediial  aid  when  recjuired,  to  a  pauper  laboring  under  a  dangerous  illness  ; 
and  Holroyil,  J.,  held  the  oireiice  sufliciently  charged  and  proved,  though  tlie 
pauper  was  not  in  the  workhouse,  or  oeforc  his  illness  needc^d  parish  relief. 

(e)  Dickinson's  (l  S.  .'ith  ed.  4.31.  See  statute  4  Ed.  1.  c.  2  ;  R.  r.  Jones,  2 
Stra.  Il4f}  ;  R.  v.  Lowe,  lb.  820;   2  Inst.  225  ;   Forteseuc  de  Luudibua,  c.  25. 
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ally  to  appear  before  him  on  the  said  day  of  at 

o'clock  in  the  at  the  house  known  by  the  sign  of 

the  in  street,  in  the  said  borough,  then  and  thereto 

do  and  execute  all  such  things  as  should  be  given  them  in  charge 
on  behalf  of  our  sovereign  lady  the  queen's  majesty,  touching 
the  death  of  the  said  A.  B.,and  that  they  should  make  a  return 
of  those  .whom  they  should  so  summon. 

And  the  jurors  aforesaid,  upon  theiroaths  aforesaid,  do  further 
present,  that  O.  D.,  of  the  parish  of  St.  G.,  within  the  borough 
aforesaid,  on  the  said  day  of  in  the  year  afore- 

said, and  long  before,  was  an  inhabitant  householder  of  the  par- 
ish of  St.  G.  aforesaid,  within  the  borough  aforesaid,  and  a  per- 
son able  and  sufficient  to  do  and  execute  all  such  things  as 
might  and  should  be  given  to  him  in  charge,  on  behalf  of  our 
said  lady  the  queen,  touching  the  death  of  the  said  A.  B.,  and 
that  he  the  said  C.  D.  then  and  there  was  duly  summoned  and 
warned  personally  to  appear  before  the  said  J.  J.  B.,so  being  such 
corojier  as  aforesaid,  at  the  time  and  place  aforesaid,  to  do  and 
execute  all  such  things  as  there  might  be  given  to  him  in  charge 
touching  the  premises  aforesaid.  Nevertheless,  the  said  C.  D., 
wholly  neglecting  his  duty  in  that  behalf,  did  not  nor  would 
personally  appear  before  the  said  J.  J.  B.,  so  being  such  coroner 
as  aforesaid,  but  so  to  do,  and  to  do  his  duty  on  that  behalf,  then 
and  there  totally  did  neglect,  and  wilfully,  obstinately,  and  con- 
temptuously did  make  default,  against  the  form  and  effect  of  the 
said  warrant  and  summons,  in  contempt,  etc.,  and  against,  etc. 
{Conclude  as  in  book  1,  chapter  3.) 

Second  count. 

That  the  said  C  D.,  on  the  said  day  of  in  the 

year  aforesaid,  and  long  before,  was  an  inhabitant  of  and  in  the 
parish  of  St.  G.  aforesaid,  within  the  borough  aforesaid,  and 
that  he  the  said  C  D.  then  and  there  was  duly  summoned  and 
warned  personally  to  appear  before  the  said  J.  J.  B.,  so  being 
such  coroner  as  aforesaid,  at  {(he  particular  time  and  place 

stated,  in  the  warrant)^  to  do  and  execute  all  such  tilings  as 
then  and  there  might  be  given  to  him  in  charge  touching  tlie 
death  of  the  said  A.  B.,  then  lying  dead  in  the  parish  of  St.  G. 
aforesaid,  within  the    borough    aforesaid,  of   a  violent  death. 
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Kevertbeless,  the  said  C.  D.,  wholly  neglecting  his  duty  in  that 
behalf,  did  not  nor  would  personally  apjiear  before  the  said  J.  J. 
B.,  so  being  such  coroner  as  aforesaid,  upon  the  occasion  afore- 
said :  but  so  to  do,  and  to  do  his  duty  in  that  behalf,  then  and 
there  totally  did  neglect,  and  wilfully,  obstinately,  and  contempt- 
uously did  make  default  ;  in  contempt,  etc.,  and  against,  etc. 
[Conclude  as  in  book  1,  chapter  3.) 

(918)  For  refusing  to  serve  the  office  of  overseer  of  the  poor.{f) 

That  on,  etc.,  at,  etc.,  B.  C,  Esq.,  and  D.  E.,  Esq.,  then  and 
yet  being  two  of  the  justices  of  our  said  lady  tlie  queen  as- 
signed to  keep  the  peace  of  our  said  lady  the  queen  in  the 
county  of  M.,  and  also  to  hear  and  determine  divers  felonies, 
trespasses,  and  other  misdemeanors  committed  in  the  same 
county  (one  of  them  being  of  the  quorum),  and  both  dwelling 
near  the  said  parish  of  A.,  in  the  county  of  M.  aforesaid,  did 
under  their  hands  and  seals  nominate  and  appoint  F.  G.,  late  of, 
etc.,  then  being  a  substantial  bouseholder  in  the  said  parish  of 
A.,  in  the  county  aforesaid,  to  be  overseer  of  the  poor  of  the  said 
parish  for  the  year  then  ensuing,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided.  And  that  afterwards, 
to  wit,  on,  etc.,  at,  etc.,  he  the  said  F.  G.  had  due  notice  of  the 
said  nomination  and  appointment,  and  was  duly  and  legally 
served  therewith  ;  yet  tlie  said  F.  G.,of  the  parish  aforesaid,  in 
the  county  aforesaid,  yeoman,  on  the  said  day  of 

in  the  year  aforesaid,  and  continually  afterwards  until  the  day 
of  the  taking  of  this  inquisition,  during  all  which  time  he  the 
said  F.  G.  was,  and  continued,  and  yet  is,  an  inhabitant  and 
householder  within  the  same  parish,  in  the  county  aforesaid,  at, 
etc.,  unlawfidly,  obstinately,  and  contemptuously,  did,  and  yet 
doth  neglect  and  refuse  to  take  ujion  hinisolf  the  execution  of 
the  said  office  of  overseer  of  the  jioor  of  the  said  parish  of  A.,  in 
said  county  of  M.  to  wiiich  he  was  so  nominated  and  a})pointed 
as  aforesaid,  or  to  intermeddle  or  act  therein  ;  against,  etc.,  and 
against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(  f)   Dickinson's  C^.  S.  (itli  f»l.  l.'K).      As  to  wliat  consfitiitcs  ;i  lioiisilioldcr  for 
tlie  purpose  of  liuliility  to  serve  tliis  oUice,  see  K.  c.  I'on  iidi-r,  1  H.  ^:  C.  178. 
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(919)  For  refamtg  to  execute  the  office  of  constahle.{g) 

That  J.  K.,  etc.,  of,  etc.,  on,  etc.,  at,  etc.,  and  within  the  juris- 
diction of  tliis  court,  to  wit,  at  a  court  of  general  quarter  ses- 
sions records,  lield  before  M.  B.  and  L.  L.,  etc.,  of  the  same 
county,  justices,  assigned  to  keep  the  peace  (the  said  J.  K.  then 
and  there  being  an  inhabitant  and  resident  of  said  township  of 
P.),  was  duly  constituted  and  appointed  by  the  said  M.  B.,  etc., 
to  be  constable  of,  etc.,  from,  etc.,  for  the  terra  of  one  year  then 
next  following,  whereof,  the  said  J.  K.,  on,  etc.,  at,  etc.,  had  no- 
tice. Nevertheless,  the  said  J.  K.,  his  duty  in  this  behalf  not 
regarding,  but  intending  the  due  execution  of  justice,  as  much 
as  in  him  lay,  to  hinder  and  retard,  from,  etc.,  to,  etc.,  at,  etc  , 
the  office  of  constable  of,  etc.,  on  himself  to  take  and  execute, 
wilfully,  obstinately,  and  contemptuously  hath  altogether  refused 
and  denied,  to  the  manifest  contempt  and  hinderance  of  justice, 
to  the  evil  example,  etc.,  and  against,  etc.  {Conclude  as  in  book 
1,  chapter  3.) 

(920)  For  refiismg  to  take  the  office  of  chief  constable^  being  duly 
elected  at  the  quarter  sessions.{h) 

That  at  the  general  quarter  sessions  of  the  peace  holden  at 
{caption  of  the  session),  one  A.  B.,  of  tlie  parish  of  C,  within  the 
hundred  of  O.,  in  the  county  of  M.  aforesaid,  yeoman,  then  and 
long  before  being  an  inhabitant,  and  residing  in  the  said  pai-ish 
of  C,  within  the  hundred  and  county  aforesaid,  and  an  able 
and  proper  person  to  execute  the 'office  of  chief  constable  within 
the  said  hundred  was  then  and  there,  by  the  justices  above 
named,  at  the  same  session,  in  due  maimer  elected(;;)  to  be  one 
of  the  chief  constables  of  the  hundred  aforesaid,  in  the  room 
and  instead  of  one  C.  D.,  whereof  he  the  said  A.  B.  afterwards, 
to  wit,  on,  etc.,  at,  etc.,  within  the  hundred  and  county  aforesaid, 
had  notice,  and  afterwards,  to  wit,  on,  etc.,  at,  etc.,  Avas  sum- 
moned before  the  said  justices  at,  etc.,  to  be  sworn  into  his  said 

(q)  Drawn  by  "Wni.  Bradford,  Esq.,  when  attornev-gcnoral  of  Pennsylvania. 

(A)    Di.'kiiison's  Q.  8.  Gth  ed.  4-2!>. 

(i)  11).  See  K.  r.  JNIac Arthur,  Peake's  N.  P.  C.  aoc.  The  special  circum- 
stances of  the  election,  and  of  the  notice  of  it,  must  be  set  forth.  2  Hawk.  c. 
10,  s.  46  ;   Bac.  Abr.  tit.  Constable  (A). 
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office(J)  of  chief  constable  of  the  said  hundred  of  ;  never- 

theless, the  said  A.  B.,  his  duty  in  that  behalf  not  regardinsf,  but 
contriving  and  intending  wholly  to  bring  contempt  on  the  said 
office  of  chief  constable,  on,  etc,  and  continually  afterwards  un- 
til the  day  of  the  taking  of  this  inquisition,  at  the  parish  afore- 
said, within  the  hundred  and  county  aforesaid,  unlawfully,  wil- 
fully, obstinately,  and  contemptuously  did  wholly  neglect  and 
refuse  to  take  upon  himself  and  to  execute  the  said  office  of 
chief  constable,  within  the  said  hundred  of  0.  in  the  county 
aforesaid  ;  to  the  great  hinderance  of  public  justice, and  against, 
etc.     {Conclude  as  in  hook  1,  chapter  3.) 

(921)  Against  a  jailer  for  a  voluntary  escape. {h) 

That  heretofore,  to  wit,  at  the  general  quarter  sessions  of  the 
peace,  holden  at  {so  continuing  the  i^ecord  of  the  conviction  of 

the  party  who  escaped^  stating  it  however  in  the  past  and  not  in  the 
present  tense  ;  then  proceed  thus) :  as  by  the  record  thereof  more 
fully  and  at  large  appears;  which  said  judgment  still  remains 
in  full  force  and  effect,  and  not  in  the  least  reversed  or  made 
void. 

And  the  jurors  first  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  afterwards,  to  wit,  at  the  said  general 
quarter  sessions  of  the  peace  above  mentioned,  he  the  said 
J.  N.  was  then  and  there  committed  to  the  care  and  custody  of 
J.  S.,  he  the  said  J.  S.  then  and  still  being  keeper  of  the  com- 
mon gaol  in  and  for  the  said  county  of  Berks,  there  to  be  kept 
and  ini[)risoned  in  the  gaol  aforesaid,  according  to  and  in 
pursuance  of  the  judgment   and  sentence  aforesaid;   and  the 

(  ;")  Till!  siiminniis  should  he  stated  acoordinj;  tofact.  See  Prig's  ease,  Aleyn's 
R.  7«,  acted  on  in  Fortcse.  Rep.  127.      Dickinson's  Q.  S.  0th  ed.  4.30. 

lii'fusiiuj  to  accept  oj/ifcs.  The  refusal  to  accept  oUice,  which  ])arties  are 
liable  to  serve  an<l  to  which  they  are  dnly  a])pointed,  is  an  indictahle  oiren(;e. 
Thus  a  j)crson  duly  chosen  is  indictable,  lor  rel'usinji  to  take  upon  himself  the 
oUice  of  constable  of  a  parish  which  he  inhabits.  II.  v.  Harper,  a  Mo<l.  96. 
Kefiising  to  take  the  oath  of  odicc  \s  priina  facie  evidence  of  refusal  to  take  on 
himselt'  the  extrcution  of  it,  and  that  refusal  need  not  \w  stated  in  the  indict- 
ment. K.  V.  Hrain,  .'{  H.  *c  Ail.  <jl4.  Or  the  olliee  of  overseer  of  the  juxir  (  R. 
r.  .Joru's,  2  Str.  1  M.'')),  or  .any  f)thi'r  ministerial  olliee  ;  l)ut  notice  of  the  a])pi)int- 
ment  must  first  be  jfiven  him  ;  and  the  indictment  must  sliow  the  duly  he  has 
violated,  bv  settin;,'  out  the  mode  in  which  he  was  appointeii,  aud  how  he  became 
liable  to  serve.      R.  r.  Harper,  b  Mod.  !iti. 

(/J   Arch.  C.  1*.  r,\h  Am.  ed.  654.     See  Wh.  Cr.  L.  8th  ed.  §  1GG7. 
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said  J.  S.  the  said  J.  N.  then  and  tliere  had  in  the  custody 
of  him,  the  said  J.  S.,  for  the  cause  aforesaid,  in  the  gaol  afore- 
said. 

And  the  jurors  first  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  J.  S.,  of  the  parish  of  L.,  in  the 
said  county  of  Berks,  yeoman,  afterwards,  and  before  the  ex- 
piration of  the  six  calendar  months  for  which  the  said  J.  x^. 
was  so  ordered  to  be  imprisoned  as  aforesaid,  and  whilst  the 
said  J.  N.  was  so  in  the  custody  of  the  said  J.  S.,  as  such  keeper 
of  the  said  common  gaol  as  aforesaid,  to  wit,  on,  etc.,  at,  etc., 
feloniously  {if  the  offence  for  which  J.  N.  was  convicted  was  a 
felony),  unlawfully,  voluntarily,  and  contemptuously  did  permit 
and  suffer  the  said  J.  N.  to  escape  and  go  at  large  whithersoever 
he  would  ;  whereby  the  said  J.  I^.  did  then  and  there  escape  out 
of  the  said  prison  and  go  at  large  whithersoever  he  would  ;  in 
contempt  of  our  said  lady  the  queen  and  her  laws,  contrary  to 
the  duty  of  the  said  J.  S.,  so  being  keeper  of  the  gaol  aforesaid, 
in  manifest  hinderance  of  justice,  to  the  evil  example,  etc.,  and 
against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(922)  Same  where  the  party  escaping  was  committed  by  a  judge  as  a 
fugitive  fro  m  Justice. {I) 

That  on,  etc.,  A.  V.  P.,  being  one  of  the  judges  of  the  said 
commonwealth  under  the  constitution   and  laws  thereof,  and 

(I)  This  indictment  was  proseoiitod  in  Philadelphia,  at  July  T.  1847,  by  Mr. 
Champneys,  then  attorney-general  of  Pennsylvania.  The  defendant  was  ac- 
quitted. 

The  second  count,  which  is  very  elaborate,  is  as  follows  :  — 
"And  the  inquest  aforesaid,  on  their  oaths  and  affirmations  aforesaid,  do  fur- 
ther present,  that  T.  (J.  P.,  being  governor  of  the  state  of  Maryland,  heretofore, 
to  wit,  on,  etc.,  and  according  to  the  constitution  an<l  laws  of  the  United  States, 
gave  information  to  his  excellency  F.  II.  S.,  then  and  now  governor  of  the  com- 
monwealth of  Pennsylvania,  that  a  certain  I.  B.,  late  of,  etc.,  in  the  said  state 
of  ]\Iaryland,  stood  charged  upon  the  affidavit  of  A.  S.  with  the  crime  of  an 
assault,  with  intent  to  kill  him  the  said  A.  S.  ;  and  the  said  T.  G.  P.,  so  being 
governor  of  the  said  state  of  IVIaryland,  did  at  the  same  time  and  in  manner 
aforesaid  further  rcijuest  that  he  the  said  F.  R.  S.,  so  being  governor  of  this  com- 
monwealth, would  cause  the  said  I.  B.  to  be  ai)i)rehended,  secured,  and  delivered 
up  to  .1.  Z.,  as  agent  on  the  j)art  of  the  said  state  of  Marylan<l,  as  a  fugitive 
from  justice,  to  be  removed  for  trial  to  the  said  state  of  ^laryland,  having 
jurisdiction  of  his  crime  aforesaid,  agreeably  to  the  constitution  of  the  I'liited 
States  and  the  provision  of  an  act  of  congress,  ])assed  the  twelfth  day  of  Feb- 
ruary, seventeen  hundred  and  ninety-three  ;  and  further,  that  the  said  T.  (J.  P., 
so  being  governor  of  the  said  state  of  Maryland,  on,  etc.,  in  and  by  a  certain 
paper  instrument  in  writing  and  printing,  under  the  hand  of  the  said  T.  G.  P., 
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one  of  the  associate  judges  of  this  honorable  court,  in  due  form 
of  law,  did  make  his  warrant  of  commitment  under  his  hand 

so  being  governor  as  aforesaid,  and  the  great  seal  of  the  said  state  of  INIarvhind, 
duly  att«^sted  by  W.  T.  W.,  then  secretary  of  the  said  state  of  iNlaryiand,  did 
authorize  and  empower  the  said  J.  Z.  to  take  and  receive  the  said  J.  B.,  a  fugi- 
tive from  justice  as  Jiforesaid,  and  convey  him  to  the  state  of  Maryland,  there 
to  be  dealt  with  according  to  law  ;  and  the  incjuest  aforesaid,  on  tlieir  oaths 
and  affirmations  aforesaid,  do  further  present,  that  the  said  F.  R.  S.,  so  being 
governor  of  the  said  commonwealth,  afterwards,  to  wit,  on,  etc.,  issued  a  certain 
writ,  warrant,  and  mandate,  bearing  date  the  day  and  year  last  aforesaid,  at 
Harrisburg,  in  this  state,  under  the  hand  of  him  the  said  F.  (so  being  governor 
aforesaid),  and  the  great  seal  of  this  commonwealth,  duly  attested  by  .J.  M., 
then  and  now  secretar}-  of  the  said  commonwealth,  directed  to  A.  V.  P.,  Fs(j., 
an  associate  judge  of  the  court  of  common  pleas  for  the  city  and  county  of 
Philadelphia,  or  to  any  other  judge  or  justice  of  tlie  peace  of  this  common- 
wealth, reciting  therein  the  information  given  by  the  said  T.  G.  P.,  governor  as 
aforesaid,  to  him  the  said  F.  R.  S.,  governor  as  aforesaid,  and  the  re(juest  of 
him  the  said  T.  G.  P.,  so  being  governor  as  aforesaid,  as  the  same  are  above 
particularly  set  forth,  in  and  by  which  said  wi-it,  warrant,  and  mandate,  he  the 
said  F.  R.  S.,  so  being  governor  as  aforesaid,  did  authorize  and  require  him  the 
said  A.  V.  P.,  so  being  associate  judge  as  aforesaid,  or  any  other  juilge  or  jus- 
tice of  the  peace  in  this  commonwealth  as  aforesaid,  to  issue  a  warrant  in  the 
form  of  law,  directed  to  any  constable  or  other  j)i'0])er  officer  for  the  ap])rehend- 
ing  and  securing  the;  said  I.  B.,  and  that  when  secured,  he  the  said  A.  V.  P.,  so 
beina  associate  judge  as  aforesaid,  or  any  other  judge  or  justice  of  the  })eace 
of  this  commonwealth,  would  cause  him  the  said  I.  B.  to  be  delivered  up  to  the 
said  -J.  Z.,  agent  as  aforesaid,  to  the  intent  that  he  might  be  removed  from  this 
state  into  the  said  state  of  Maryland,  having  jurisdiction  of  his  crime,  the 
said  agent  peaceably  and  lawfidly  behaving.  Whit-h  said  writ,  warrant,  and 
mandate,  on  the  day  and  year  last  aforesaid,  he  the  said  F.  R.  S.,  then  being 
governor  as  aforesaid,  sent  and  transmitted  to  tlie  said  A.  V.  P  ,  so  being 
associate  judge  as  aforesaid,  by  whom  it  was  duly  received,  to  wit,  on,  etc., 
at,  etc. 

"  And  the  inquest  aforesaid,  on  their  oaths  and  affirmations  aforesaid,  do 
further  present,  that  afterwards,  to  wit,  on,  etc.,  at,  etc.,  the  said  A.  V.  P.,  so 
being  associate  judgi^  of  tlie  court  of  common  ])k'as  for  the  city  and  county 
aforesaid,  in  pin-siuinr-i;  of  tlic  command  in  the  said  writ,  warrant,  and  numdate 
of  the  said  F.  R.  S.,  governor  as  aforesaid,  issueil  liis  warrant  tor  the  arrest  of 
the  said  I.  B.,  bearing  date  the  day  and  year  last  aforesaid,  at,  etc.,  under  the 
hand  and  seal  of  him  the  saitl  A.  V.  P.,  so  being  associate  judge  as  aforesaid, 
directed  to  J.  II.  B.,  then  and  there  being  one  of  the  officers  of  the  police  of 
Philadelphia,  acting  under  the  authority  of  the  mayor  of  the  said  city  ;  ami  the 
said  .1.  Z.,  so  being  agent  of  the  said  state  of  .Maryland  for  the  jiurposes  afore- 
said ;  wliieli  said  warrant  is  in  these  words  and  figiu'cs,  to  wit:  — 
"  'City  and  County  oi'  Philadelphia,  .ss. 

"  'Tlie  Commonwealth  of  Pennsylvania, 

"  'To  J.  11.  B.,  or  J.'Z.,  (Jreeting: 

"'Whereas  his  excellency  F.  R.  S.,  governor  of  the  commonwealth,  has 
issued  his  warrant  to  me  the  sul)scriber,  one  of  the  judges  of  the  court  of 
comuK)!!  pleas  ot"  the  said  county,  setting  forth  that  a  certain  I.  B.,  late  ot",  etc., 
in  tlie  state  of  .Maryland,  stands  eliaiged  upon  the  affidavit  of  A.  S.,  with  the 
(•rime  of  an  assault  with  intent  to  kill  him,  and  the  said  1.  B.  is  a  fugitive  tVom 
justice,  and  authorizing  and  recjuiring  me  to  issue  a  warrant  in  due  form  of  law, 
directe<l  to  any  constalile  or  other  proper  officer,  to  a])]irchend  and  sei-ure  the 
said    I.  B.,  and  when  so  secured  to  cause  him   to  be   delivered   to   .1.  Z.,  agent 
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and  tlio  soiil  of  this  honorable  court,  to  wit,  at,  etc.,  bearing 
date  the  day  and  year  aforesaid,  which  said  warrant  of  com- 

from  the  stiite  of  JVIarylaiul.  These  are  therefore  to  comnianrl  you  tlie  said  B. 
and  Z.,  or  either  of  you,  to  takc^  the  said  I.  B.  and  brinjf  him  forthwitli  before 
the  subseriber,  to  answer  said  eharge,  and  to  be  further  dealt  with  according  to 
law.  Witness  my  hand  and  seal,  at,  etc.,  on,  etc. 

"  '  A.  Y.  P.' 
"  By  virtue  of  which  said  warrant,  tlu^y  the  said  J.  H.  B.  and  J.  Z.,  acting  as 
aforesaid,  arrested  and  secured  the  said  1.  B.,  named  in  the  information  of  the 
said  governor  of  the  state  of  Maryland,  and  the  writ,  Avarraiit,  and  mandate  of 
the  said  governor  of  Pennsylvania,  in  the  charge  aforesaid,  ami  held  and  de- 
tained him  the  said  I.  B.  in  the  charge  and  keeping  of  the  said  J.  II.  B.  and  J. 
Z.,  acting  as  aforesaid;  and  the  said  I.  B.,  beintj  so  held  and  detained,  ])rescnted 
his  petition  over  the  mark  of  him  the  said  I.  B.  to  the  said  A.  V.  P.,  so  being 
associate  judge  as  aforesaid,  setting  forth  that  the  said  I.  B.  was  illegally  de- 
prived of  his  liberty,  and  praying  that  he  the  said  A.  V.  P  ,  so  being  associate 
judge  as  aforesaid,  would  grant  him  the  saiil  I.  B.  a  writ  of  habeas  corpus  to 
relieve  the  said  I.  B.,  from  the  said  detention  and  restraint.  Whereupon  the 
said  A.  V.  P.,  so  being  associate  judge  as  aforesaid,  on  the  day  and  year  last 
aforesaid,  at  the  county  aforesaid,  allowed  the  said  writ  of  habeas  corpus,  which 
said  writ  oi  habeas  corpus  did  thereupon  issue,  to  wit,  on,  etc.,  at,  etc.,  out  of  the 
said  court  of  common  pleas,  duly  signed  and  sealed  with  the  seal  of  the  said 
court,  directed  to  ,1.  H.  B.,  commanding  him  the  said  J.  H.  B.,  that  the  body  of 
him  the  said  I.  B.,  under  his  the  said  J.  H.  B.'s  custody  detained,  by  whatsoever 
name  the  said  I.  B.  miglit  be  detained,  together  with  the  day  and  cause  of  his 
being  taken  and  detained,  he  the  said  J.  H.  B.  have  before  him  the  said  A.  V. 
P.,  so  being  an  associate  judge  of  the  said  court,  forthwith  in  the  room  of  the 
said  court  in  the  said  city  immediately,  then  and  there  to  do,  submit,  and  receive 
whatsoever  he  the  said  A.  V.  P.,  so  being  associate  judge  as  aforesaid,  should 
then  and  there  consider  in  that  behalf.  In  obedience  to  the  command  of  which 
said  writ  of  habeas  corpus,  he  the  said  J.  H.  B.  did  then  and  there  bring  imme- 
diately the  body  of  the  said  I.  B.  before  the  said  judge,  at  the  ])lace  named  as 
aforesaid,  with  a  return  of  the  cause  of  the  detainer  of  the  said  I.  B.  written  and 
indorsed  on  the  back  of  the  said  writ  of  habeas  corpus,  over  the  signature  of  him 
the  said  J.  H.  B.,  in  the  words  followinji,  to  wit : — 

"  'The  within  named  I.  B.  is  detained  by  virtue  of  a  requisition  of  his  excel- 
lency governor  T.  G.  P  ,  of  Maryland,  on  the  governor  of  Pennsylvania,  who 
issued  his  warrant  for  the  arrest  of  the  said  T.  B.  as  a  fugitive  from  justice  from 
the  state  of  Maryland,  cliarged  with  an  assault  and  battery  with  intent  to  kill. 

"M.  H.  B.,  2dLt.  of  Police. 
"  '  Philadelphia,  etc.  To  Judge  P.' 

"Whereupon  the  said  A.  V.  P.,  so  being  associate  judge  as  aforesaid,  on,  etc., 
at,  etc.,  heard  and  examined  the  said  charges  and  the  complaint  of  the  said  I.  B., 
and  afterwards,  to  wit,  on,  etc.,  at,  etc.,  committed  the  said  I.  B.  to  the  prison  for 
the  said  city  and  county  of  Philadelphia,  for  a  further  hearing  before  him  the 
said  A.  V.  P.,  so  being  an  associate  judge  as  aforesaid,  to  answer  the  said  charges 
before  him  the  said  A.  V.  P.,  so  being  an  associate  judge  as  aforesaid,  on,  etc., 
in  the  quarter  sessions  court-room,  and  did  tluui  and  there,  to  wit,  on,  etc.,  miike 
out  his  warrant  of  commitment  in  due  form  of  law,  under  the  hand  of  him  the 
said  A.  V.  P.,  so  being  associate  judge  as  aforesaid,  and  the  seal  of  the  court  of 
(juarter  sessions  of  the  peace  for  the  city  and  county  of  Pliiladelphia,  of  Avhich 
said  court  he  the  said  A.  V.  P.  was  then  and  there  likewise  an  associate  judge, 
to  wit,  at  the  county  aforesaid,  bearing  date  the  day  and  year  last  aforesaid  ; 
Avhich  said  warrant  of  commitment  was  delivered  to  A.  F.,  then  being  the  keeper 
and  superintendent  of  the  prison  for  the  said  city  and  countv  of  Philadelphia, 
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mitment  was  delivered  to  A.  F.,  then  being  the  keeper  and 
superintendent  of  the  prison  for  the  said  city  and  county  of 
Philadelphia,  in  and  by  which  said  warrant  he  the  said  A.  V. 
P.,  so  being  judge  and  justice  as  aforesaid,  certified  that  on  the 
day  and  year  aforesaid  one  I.  B.  was  committed  to  the  said 
prison  for  a  further  hearing,  to  answer  the  charge  of  being  a 
fugitive  from  justice  from  the  state  of  Maryland,  until,  etc.  ; 
and  he  the  said  I.  B.  to  stand  committed  until  judgment  bo 
fully  complied  with,  as  by  the  said  warrant  more  full}^  appears. 
By  virtue  of  which  said  warrant  of  commitment,  afterwards,  to 
wit,  on,  etc.,  A.  F.,then  being  the  keeper  and  superintendent  of 
the  said  prison  for  the  said  city  and  county,  did  receive  the 
said  I.  B.  into  his  custody  in  the  said  prison  for  the  said  city  and 
county,  situate  in  the  said  county,  and  did  also  take  and  receive 
the  said  warrant  of  commitment. 

And  the  inquest  aforesaid,  on  their  oaths  and  affirmations 
aforesaid,  do  further  present,  that  the  said  A.  F.,  late  of,  etc., 
so  being  keeper  of  the  said  prison  for  the  said  city  and  county, 
and  having  the  said  I.  B.  in  his  custody  in  the  said  prison 
on  that  occasion,  afterwards,  to  wit,  on,  etc.,  at,  etc.,  and  within 
the  jurisdiction  of  this  court,  unlawfully,  voluntarily,  and  con- 
temptuously did  permit  and  suiter  the  said  I.  B.  (so  being  a 
prisoner  committed  to  the  said  prison  as  aforesaid),  to  escape 

in  and  by  which  said  warrant  he  the  said  A.  V.  P.,  so  being  judge  and  justice  as 
afon-said,  certified  that  on  the  day  and  year  aforesaid  the  said  I.  B.  was  com- 
niittcil  to  the  said  prison  for  a  further  hearing,  to  answer  the  charge  of  being  a 
fugitive  from  justice  from  tlie  state  of  Maryland,  until,  etc.,  to  wit,  etc.,  in  the 
room  of  the  said  court;  and  he  the  said  1.  to  stand  committed  until  judgment  be 
fully  complied  with,  as  by  the  said  warrant  more  fully  appears.  By  virtue  of 
which  said  warrant  of  commitment,  afterwards,  to  wit,  on,  etc.,  aforesaid,  at  the 
eountv  aforesaid,  A.  F.,  being  the  keeper  and  superintendent  of  tiie  said  prison 
for  the  said  city  and  county,  <lid  receive  the  said  1.  B.  into  liis  custody  in  the 
said  prison  for  the  said  city  and  county,  situate  in  the  said  county,  and  did  also 
take  and  receive  the  saiil  warrant  of  commitment.  And  the  incpiest  aforesaid, 
on  their  oaths  and  afhnnations  aforesaid,  tlo  further  present,  that  the  said  A.  F., 
late  of  tlie  said  county,  yeoman,  so  being  keej)er  of  the  saitl  j»rison  for  the  .said 
city  and  county,  and  having  the  said  I.  B.  in  his  custody  in  the  saiil  ju-ison  on 
that  occasion,  aft«'rwards,  to  wit,  on,  etc.,  at  the  county  at"oresai<l,  and  within  the 
jurisdiction  of  this  court,  unlawfully  and  negligently  did  permit  and  suffer  the 
said  I.  B.,  so  being  a  prisoner  committe<l  to  the  sai<l  prison  as  aforesaid,  to  es- 
cape ami  go  at  large  from  and  out  of  the  custody  of  him  the  said  A.  F  out 
of  the  said  prison,  wheresoever  he  would,  wherel>y  the  siiid  I.  B.  did  then 
an<l  there  escajie  out  of  the  said  j)rison,  and  go  at  large  whithersoever  he  would, 
to  the  great  hinderance  and  obstruction  of  justice,  in  contempt,  etc.,  to  the  evil 
example,  etc.,  and  against,  etc." 
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and  go  at  large  from  and  out  of  the  custody  of  him  the  said 
A.  F.,  out  of  the  said  prison,  wheresoever  he  would,  whereby 
the  said  I.  B.  did  then  and  there  escape  out  of  the  said  prison 
and  go  at  large  withersoever  he  would,  to  the  great  hinderance 
and  obstruction  of  justice,  in  contempt  of  the  laws  of  this  com- 
monwealth, to  the  evil  example,  etc., and  against,  etc.  {Conclude 
as  in  book  1,  chapter  3.) 

(923)  Against  a  constable  for  a  negligent  escape.{m) 

That  on,  etc.,  at,  etc.,  J.  S.,  then  being  one  of  the  constables 
of  the  said  parish,  brought  one  J.  N.  before  A.  C,  Esq.,  then 
and  yet  being  one  of  the  justices  of  our  said  lady  the  queen, 
assigned  to  keep  the  peace  for  our  said  lady  the  queen  in  and 
for  the  county  aforesaid,  and  also  to  hear  and  determine  divers 
felonies,  trespasses,  and  other  misdeeds  committed  in  the  said 
county  ;  and  the  said  J.  N.  then  and  there  was  charged  before 
the  said  A.  C.  by  one  C.  H.,  spinster,  upon  the  oath  of  the  said 
C.  H.,  that  he  the  said  J.  N.  had  then  lately  before  violently,  and 
against  her  will,  feloniously  ravished  and  carnally  known  her  the 
said  C.  H.  ;  and  the  said  J.  K.  was  then  and  there  examined 
before  the  said  A.  C,  the  justice  aforesaid,  touching  the  said 
oftence  so  to  him  charged  as  aforesaid  ;  upon  which  the  said  A. 
C,  the  justice  aforesaid,  did  then  and  there  make  a  certain  war- 
rant under  his  hand  and  seal,  in  due  form  of  law,  bearing  date 
the  said,  etc.,  directed  to  the  keeper  of  ISTewgate  or  his  deputy, 
commanding  him  the  said  keeper  or  his  deputy  that  he  should 
receive  into  his  custody  the  said  J.  jS^.,  brought  before  him  and 
charged  upon  the  oath  of  the  said  C.  H.  with  the  premises 
above  specified;  and  the  said  justice  by  the  said  warrant  did 
command  the  said  keeper  of  Newgate  or  his  deputy  to  safely 
keep  him  the  said  J.  N.  there  until  he  by  due  course  of  law 
should  be  discharged  ;  which  said  warrant,  afterwards,  to  wit, 
on,  etc.,  at,  etc.,  was  delivered  to  the  said  J.  S.,  then  being  one  of 
the  constables  of  the  said  parish  as  aforesaid,  and  then  and  there 
having  the  said  J.  N.  in  his  custody  for  the  cause  aforesaid  ;  and 
the  said  J.  S.  was  then  and  there  commanded  by  the  said  A.  C, 
the  justice  aforesaid,  to  convey  the  said  J.  ]S[.  without  delay  to 

(m)  Arch.  C.  P.  5th  Am.  ed.  652.     See  Wh.  Cr.  L.  8th  ed.  1(567. 
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the  said  gaol  of  Xewgate,  and  to  deliver  him  the  said  J.  ]^.  to  the 
keeper  of  the  said  gaol  or  his  deputy,  together  with  the  warrant 
aforesaid.  *  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  J.  S.,  late,  etc.,  baker,  afterwards, 
to  wit,  on,  etc.,  then  being  one  of  the  constables  of  the  said  parish 
as  aforesaid,  and  then  having  the  said  J.  'N.  in  his  custody  for 
the  cause  aforesaid,  at,  etc.,  the  said  J.  X.  out  of  the  custody  of 
him  the  said  J.  S.  unlawfully  and  negligently  did  permit  to 
escape  and  go  at  large  whithersoever  he  would,  whereby  the  said 
J.  IS^.  did  then  and  there  escape  and  go  at  large  whithersoever 
he  would,  to  the  great  hinderance  of  justice,  to  the  evil  example, 
etc.,  and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(924)  Against  a  i^risoner  for  escape  out  of  custody  of  constable. {n) 

{State  the  charge  before  the  magistrate.,  the  warrant  of  commit- 
ment., and  the  defendants  being  in  the  custody  of  J.  S.,  as  in  the 
last  precedent.,  to  the^,  and  then  proceed  thus):  and  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the 
said  J.  N.,  late,  etc.,  laborer,  so  being  in  the  custody  of  the  said 
J.  S.,  under  and  by  virtue  of  the  warrant  aforesaid,  afterwards, 
and  whilst  he  continued  in  such  custody,  and  before  he  was  de- 
livered by  the  said  J.  S.  to  the  said  keei)er  of  j^ewgate  or  his 
deputy,  to  wit,  on,  etc.,  at,  etc.,  in  the  couiity  aforesaid,  out  of 
the  custody  of  the  said  J.  S.  unlawfully  did  escape  and  go  at 
large  whithersoever  he  would,  to  the  great  hinderance  of  justice, 
to  the  evil  example,  etc.,  and  against,  etc.  {Conclude  as  in  book 
1,  chapter  3.) 

(925)  For  inflicting  cruel  and  unusual  punishment  on  one  of  the 

crew  of  a  vessel.,  ctc.{o) 

That  A.  15.,  late  of,  etc.,  heretofore,  to  wit,  on,  etc.,  with  force 
and  arms,  on  the  liigh  seas  {or  otherwise).,  out  of  the  jurisdiction 
of  any  particular  state  of  the  said  United  States  of  America, 
on  waters  within  the  admiralty  and  maritime  jurisdiction  of 
the  said  United  States, and  within  the  jurisdiction  ol"  this  court, 
in  and  on  board  of  a  certain   American  vessel,  being  a 

(/()   Arcli.  C.  r.  r.tli  Am.  cd.  Cr,^. 

{<>)   Sec  Wli.  Cr.  1..  Htli  cd.  §  1872.      Under  (lie  iict  of  IHTiO  tlio  indictint'iit 
slioiild  he  i"or  liciitiii;^  and  wounding,  not  for  cnul  ;iimI  imui-nid  pmiif^lmuiit.    VVli. 
Cr.  L.  Ktli  e-d.  §  1K7;{. 
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called  the  in  and  upon  one  then  and  there  being 

one  of  the  crew  of  said  vessel,  did  then  and  there  make  an  as- 
sault, and  from  malice,  hatred,  and  revenge,  and  without  any 
justifiable  cause,  then  and  there  did  inflict  upon  the  said 
cruel  and  unusual  punishment,  he  the  said  {the  offender)  then 
and  there  being  [state  whether  the  master.,  officer.,  or  one  of  the  crew) 
of  the  said  American  vessel,  being  a  called  the  to 

the  great  damage  of  the  said  against,  etc.(2:')      {Conclude  as 

in  book  1,  chapter  3.) 

Second  count. 
{Same  as  first.,  substituting) :  "  did  then  and  there  make  an  as- 
sault, and  from  malice,  hatred,  and  revenge,  and  without  any 
justifiable  cause,  then  and  there  did  beat  and  wound  {or  as  the 
case  may  be)  the  said  he  the  said,"  etc., /or  "  did  then  and 

there  make  an  assault,  and  from  malice,  hatred,  and  revenge,  and 
without  any  justifiable  cause,  then  and  there  did  inflict  upon  the 
said  cruel  and  unusual  punishment,  he  the  said,"  etc. 

Third  count. 

That  A.  B.,  late  of,  etc.,  heretofore,  to  wit,  on,  etc.,  with  force 
and  arms,  on  the  high  seas,  out  of  the  jurisdiction  of  any  par- 
ticular state  of  the  United  States  of  America,  on  waters  within 
the  admiralty  and  maritime  jurisdiction  of  the  said  United 
States,  and  within  the  jurisdiction  of  this  court,  in  and  on  board 
of  a  certain  American  vessel,  being  a  called  the  in 

and  upon  one  then  and  there  being  one  of  the  crew  (or 

otherwise)  of  the  said  American  vessel,  did  then  and  there  make 
an  assault,  and  from  malice,  hatred,  and  revenge,  and  without 
justifiable  cause,  then  and  there  did  beat,  wound,  and  imprison 
{or  as  the  case  may  be)  the  said  and  upon  the  said  then 

and  there  being  of  the  said  vessel,  being  a  called  the 

then  and  there  did  inflict  cruel  and  unusual  punishment ; 
he  the  said  then  and  there  being  of  the  said  Ameri- 

can vessel,  being  a  called  the  to  the  great  damage 

of  the  said  against,  etc.,  and  against,  etc.     {Conclude  as  in 

book  1,  chapter  3.) 

{For final  count,  see  ante,  17,  18,  181,  ?i.,  239,  n.) 

(p)  Kev.  Stat.  §  5347;   U.  S.  v.  Collins,  2  Curt.  C.  C.  194. 
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(926)  Against  same  for  same,  (he  punishment  being  beating  and 
wounding,  etc.{q^) 

That  W.  H.  G.,  of,  etc.,  in  said  district,  master  mariner, 
on,  etc.,  on  the  high  seas,  within  the  admiralty  and  maritime 
jurisdiction  of  the  said  United  States,  in  and  on  board  of  the 
"Richard  Mitchell,"  the  same  then  and  there  being  an  Ameri- 
can ship  or  vessel,  and  belonging  to  certain  persons  citizens  of 
the  said  United  States,  whose  names  are  to  the  jurors  aforesaid 
as  yet  unknown,  with  force  and  arms,  an  assault  did  make  in 
and  upon  one  J.  P.  C. ;  and  him  the  said  C.  then  and  there, 
from  malice,  hatred,  and  revenge,  and  without  justifiable  cause, 
did  beat  and  wound,  he  the  said  C.  then  and  there  being  one  of 
the  crew  of  said  ship  or  vessel,  and  he  the  said  G.  then  and 
there  being  the  master  thereof,  against,  etc.  {Conclude  as  in 
book  1,  chapter  3.) 

(927)  Second  count.     Specifying  the  punishment  more  minutely. 

That  W.  H.  G.,  of,  etc.,  in  said  district,  master  mariner,  on, 
etc.,  on  the  high  seas,  within  the  admiralty  and  maritime  juris- 
diction of  the  said  United  States,  in  and  on  board  of  the  "  Rich- 
ard Mitchell,"  the  same  then  and  there  being  an  American  ship 
or  vessel,  and  belonging  to  certain  persons  citizens  of  the  said 
United  States,  whose  names  are  to  the  jurors  aforesaid  as  yet 
unknown,  with  force  and  arms,  another  assault  did  make  in  and 
npon  the  said  J.  P.  C,  and  then  and  there,  from  malice,  hatred, 
and  revenge, and  without  justifiable  cause,  did  strip  and  expose 
naked  down  to  the  middle  the  person  of  him  the  said  C,  and  did 
then  and  there  inflict  on  the  naked  back  of  him  the  said  C. 
seventeen  lashes,  with  a  certain  instrument  called  "  the  cats," 
and  then  and  there,  after  the  infliction  of  said  lashes  as  afore- 
said, did  i)Our  a  quantity  of  salt  brine  upon  the  said  naked  back 
of  him  the  said  C. ;  which  said  strijuiing  and  exposing  naked 
the  person  of  him  the  said  C.  as  aforesaid,  and  said  inflicting  of 
said  lashes  as  aforesaid,  and  which  said  pouring  of  salt  brine  as 
aforesaid  ujion  the  naked  back  of  said  C,  were  a  cruel  and  un- 
usual i)iiniHhment,  against,  etc.    {Conclude  as  in  book  1, chapter  8.) 

{Fur  fluid  county  see  ante,  17,  18,  181,  n.,  2o9,  n.) 

(ij')  Tlii.s  forui  was  sustuiiied  in  Massachusutta  after  a  conviction. 
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(928)  Confining  a  hoy  in  run  of  a  ship,  etc. 

That  A.  B.,  of,  etc.,  in  the  district  of  M.,  master  mariner,  in 
on  thehio;h  seas,  within  the  admiralty  and  maritime  juris- 
diction of  the  United  States,  and  on  board  of  the  same 
then  and  there  being  an  American  ship  or  vessel  of  the  United 
States,  with  force  and  arms,  an  assault  did  make  in  and  upon 
one  and  him  the  said  then  and  there,  from  malice, 
hatred,  and  revenge,  and  without  justifiable  cause,  did  imprison 
in  the  run  of  said  ship  or  vessel,  and  detain  there  so  imprisoned 
for  a  long  space  of  time,  to  wit,  from  the  said  to  the 
day  of  then  next  ensuing  ;  he  the  said  then  and  there 
being  the  master  of  said  vessel,  and  he  the  said  then  and 
there  being  one  of  the  crew  thereof,  against,  etc.  {Conclude  as 
in  book  1,  chapter  3.) 

(929)  Second  count.     Bef using  suitable  food. 

That  A.  B.,  of,  etc.,  in  the  district  of  M.,  master  mariner,  on 
and  from  that  day  to  then  next  ensuing,  on  the 

high  seas,  within  the  admiralty  and  maritime  jurisdiction  of  the 
United  States,  in  and  on  board  of  the  the  same  then  and 

there  being  an  American  ship  or  vessel  of  the  United  States, 
with  force  and  arms,  did  withhold,  from  malice,  hatred,  and 
revenge,  and  without  justifiable  cause,  suitable  food  and  nour- 
ishment from  one  he  the  said  then  and  there  being 
the  master  of  said  ship  or  vessel,  and  he  the  said  then  and 
there  being  one  of  the  crew  thereof,  against,  etc.  [Conclude  as 
in  book  1,  chapter  3.) 

{For  final  count,  see  17, 18,  181,  n.,  239,  n.) 

(930)  Another  form  for  withholding  suitable  food,  etc. 

That  W.  L.  C,  of  in  said  district,  master  mariner,  on 

and  from  that  day  until  then  next  following,  on  the 

high  seas,  within  the  admiralty  and  maritime  jurisdiction  of  the 
said  United  States,  and  out  of  the  jurisdiction  of  any  particular 
state  thereof,  in  and  on  board  the  ship  "Farewell,"  the  same 
then  and  there  being  an  American  ship  or  vessel,  belonging  to 
certain  persons,  citizens  of  the  said  United  States,  whose  names 
are  to  the  jurors  aforesaid  as  yet  unknown,  with  force  and  arms, 
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from  malice,  hatred,  and  revenge,  and  without  justifiable  cause, 
did  withhold  suitable  food  and  nourishment  from  G.  W.  and 
(eleven  others),  they  the  said  W.  {et  al)  then  and  there  being 
the  crew  of  said  ship  or  vessel,  and  he  the  said  W.  L.  C.  then 
and  there  being  master  thereof,  against,  etc.  {Conclude  as  in 
hook  1,  chnpiei'  3.) 

{For  final  count,  see  17,  18, 181,  ?l,  239,  n.) 

(931)  For  forcing,  etc.,  a  seaman  ashore  in  a  foreign  'port.{q) 

That  A.  B.,  late  of,  etc.,  mariner,  heretofore,  on,  etc.,  at  {specify 
definitely  the  particular  name  of  the  place  and  country  where  the 
seaman  was  left),  did,  during  his  being  abroad,  unlawfully,  wrong- 
fully, maliciously,  and  without  justifiable  cause,  force  on  shore 
and  leave  behind  at  {as  before  mentioned)^  aforesaid,  one  he 

the  said  then  and  there  being  a  mariner  and  seaman,  and 

belonging  to  the  company  of  a  certain  American  vessel,  being 
a  called  the  belonging  in  whole  (or  in  part)  to  a 

certain  person  or  persons,  whose  name  or  names  are  to  the  said 
jurors  unknown,  then  and  still  being  a  citizen  and  citizens  of  the 
said  United  States  of  America,  of  which  said  vessel  he  the  said 
A.  B.  was  then  and  there  master  and  commander,  against,  etc. 
{Conclude  as  in  booh  1,  chapter  3.) 

(932)  Second  count.     Same  in  another  form. 

That  the  said  A,  B.,  heretofore,  to  wit,  on,  etc.,  at,  etc.,  he  the 
said  then  and  there  being  the  master  and  commander  of  a 

certain  American  vessel,  being  a  called  the  belong- 

ing in  whole  or  in  part  to  a  certain  person  or  persons  whose 
name  or  names  arc  to  the  said  jurors  unknown,  theil  and  still 
being  a  citizen  or  citizens  of  the  said  United  States,  did,  duriuir 
his  beiiig  abroad,  unlawfully,  wrongfully,  maliciously,  and  with- 
out justifialde  cause,  force  on  shore  at  {as above  mentioned),  afore- 
said, one  C.  I).,  he  the  said  then  and  there  being  a  mariner 
of  the  said  vessel,  being  a  called  the  and  the  voy- 
age for  whicli  he  the  said  C.  D.  had  been  engaged  not  being  then 
completed,  contrary,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(ry)  Sec  Wh.  Cr.  L.  8th  e<i.  §  lf<85;   Rev.  Stat.  §  58C3. 
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(983)   Third  count.     Leaving  behind  seaman. 

{Like  second  count.,  except  instead  of) :  "  force  on  shore  at  (as 
above  mentioned),  iiforesaid,"  insert  "  leave  behind  at  a  foreign 
port  (or  place),  to  wit,  the  said"  {as  is  mentioned  in  preceding 
counts). 

{For  final  counts,  sec  17,  18,  181,  n.,  289,  n. 

(934)  Leaving  seaman  in  foreign  port.{r) 

That  B.  0.  S.,  late  of,  etc.,  master  mariner,  on,  etc.,  at  a 
foreign  port  or  place  called  Valparaiso,  in  South  America,  then 
and  there  being  the  master  and  commander  of  the  "  Henry  Clay," 
the  same  then  and  there  being  a  ship,  etc.,  of  the  United 
States,  and  belonging  in  whole  (or  in  part)  to  certain  persons, 
citizens  of  the  United  States,  whose  names  are  to  the  jurors 
aforesaid  as  yet  unknown,  during  her  being  abroad  at  said 
foreign  port  or  place  called  Valparaiso,  out  of  the  territory  and 
dominion  of  the  United  States,  unlawfully,  wrongfully,  ma- 
liciously and  without  justifiable  cause  did  leave  behind  in  said 
foreign  port  or  place  called  Valparaiso  one  J.  S.,  he  the  said  J. 
S.  then  and  there  being  a  mariner  and  seaman  of  said  vessel, 
and  the  voyage  for  which  he,  the  said  J.  S.,  had  been  engaged 
not  being  then  completed,  against,  etc.  {Conclude  as  in  book  1, 
chapter  3.) 

(935)  Refusing  to  bring  home  a  seaman. 

That  B.  C.  S.,  late,  etc.,  master  mariner,  on,  etc.,  at  a  foreign 
port  or  place  called  Valparaiso,  in  South  America,  then  and 
there  being  the  master  and  commander  of  the  "  Henry  Clay," 
the  same  then  and  there  being  a  ship,  etc.,  of  the  United 
States,  and  belonging  in  whole  (or  in  part)  to  certain  persons, 
citizens  of  the  United  States,  whose  names  are  to  the  jurors 
aforesaid  as  yet  unknown,  during  his  being  abroad  at  the  said 
foreign  port  or  place  called  Valparaiso,  maliciously  and  without 
justifiable  cause  did  refuse  to  bring  home  again  from  said  foreign 
port  or  place  called  Valparaiso  one  J.  S.,  he  the  said  J.  S.  then 
and  there  being  a  mariner  of  said  ship,  and  by  said  B.  C.  S.  carried 

(r)  See  Wh.  Cr.  L.  8th  ed.  §  1887.  This  form  is  essentially  the  same  as  that 
oiven  in  Arch.  C.  P.  iDth  ed.  p.  741. 
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out  with  him  from  the  said  United  States  in  said  ship  or  vessel, 
and  then  and  there  being  in  a  condition  to  return,  and  willing 
to  return  when  said  B.  C.  S.  was  ready  to  proceed  on  his  home- 
ward voyage  from  said  foreign  port  or  place,  against,  etc.  {Con- 
clude as  in  book  1,  chapter  3.) 

{For final  count,  see  17,  18,  181,  ??.,  239,  n) 

(936)  Another  form  for  forcing  on  shore.{s) 

That  heretofore,  to  wit,  on,  etc.,  one  J.  C.  T.,  then  being  the 
master  of  a  ship,  to  wit,  the  ship  "  Washington,"  then  and  there 
belonging  to  a  citizen  and  citizens  of  the  United  States,  during 
his  the  said  T.  being  abroad,  to  wit,  at  a  foreign  port,  Calcutta, 
did  unlawfully,  wrongfully,  maliciously,  and  without  justifiable 
cause  force  W.  S.  B.,  then  and  there  being  an  officer  of  the  said 
ship,  to  wit,  chief  mate  of  the  said  ship  "Washington,"  on  shore 
in  the  said  foreign  port  of  Calcutta,  in  order  to  leave  him  behind 
in  such  foreign  port,  contrary,  etc.  {Conclude  as  in  book  1,  chap- 
ter 3.) 

{For final  count,  see  17,  18, 181,  ti.,  239,  n.) 

(937)  Against  a  captain  of  a  vessel,  for  bringing  into  the  port  a  person 
xcith  an  infectious  disease,  under  the  Pennsylvania  act.{t) 

That  A.  E.,  late  of,  etc.,  on,  etc.,  being  master  and  commander 
of  the  schooner  "St.  Andrews,"  did  arrive  with  the  said  vessel 
from  beyond  seas,  at  the  port  of  P.,  and  then  and  there  had  on 
board  of  the  said  vessel  a  certain  W.  M.,  then  and  there  dis- 
ordered with  a  certain  infectious  disease  called  a  putrid  fever; 
and  that  N.  F.,  then  and  still  being  the  officer  appointed  by 
virtue  of  the  act,  entitled  "A  supplement  to  the  act  entitled  an 
act  for  imposing  a  duty  on  persons  convicted  of  heinous  crimes, 
and  to  prevent  poor  and  imi)Otent  persons  being  imported  into 
this  province,"  together  with  J.  II.,  then  and  still  being  one  of 
the  ])hysiciana  appointed  by  virtue  of  the  act  of  general  assem- 
bly, entitled  "An  act  to  prevent  infectious  diseases  i'rom  being 

(s)  IJnitod  States  r.  Taylor,  Pliil.  Oct.  Soss.  1S.T7.  Tho  dcfondant  was  ac- 
nuitted.  Tin;  iiuliLtiiiciit  was  in  the  main  frann-d  by  Mr.  John  RI.  Read,  then 
district  attorney,  afterwards  cliief  iiistiee  of  Pennsylvania. 

See  on  this  topie  U.  S.  v.  Kn<.fgles,  5  Mason,  192;  U.  S.  ?».  Nctchcr,  1  Story, 
307.     Rev.  Stat.  §  5.'iG.3. 

(/)   J)rawn  by  !Mr.  Bradford,  attorney  general  of  Pennsylvania  in  ITDO. 
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brought  into  this  province,"  afterwards,  to  wit,  on  the  same  day 
and  year  aforesaid,  and  at  the  county  aforesaid,  did  repair  on 
board  the  same  schooner  or  vessel,  to  inspect  the  same  with 
respect  to  the  health  and  disease  of  the  people  on  board  the 
same  vessel,  and  to  do  and  perform  the  duties  to  their  respective 
offices  belonging;  and  that  he  the  said  A.  E.,  then  and  there 
well  knowing  the  same  W.  M.  to  be  so  as  aforesaid  on  board 
his  said  schooner  or  vessel,  and  to  be  disordered  with  the  infec- 
tious disease  aforesaid,  then  and  there  knowingly  and  willingly 
did  conceal  the  same  from  the  said  officer  and  physician,  and 
then  and  there  did  not  make  a  just  and  true  discovery  of  the 
sickly  and  disordered  state  and  condition  of  the  said  W.  M.  to 
the  said  officer  and  physician,  but  did  neglect  so  to  do,  to  the 
great  damage  of  the  health  and  lives  of  the  citizens  of  this  state, 
contrary,  etc.,  against,  etc.     {Conclude  as  in  booh  1,  chapter  3.) 

(938)  Against  a  captain  of  a  vessel^  for  not  providing  wholesome 
meat  for  his  passengers.{u) 

That  E.  C,  late  of,  etc.,  mariner,  on,  etc.,  being  master  and 
commander  of  the  brigantine  "Cunningham,"  bound  from  Lon- 
donderry, beyond  seas,  to  the  port  of  Philadelphia,  and  having 
charge  of  the  same,  on,  etc.,  and  within  the  jurisdiction  of  this 
court,  did  import  into  the  river  Delaware,  from  the  port  of  Lon- 
donderry aforesaid,  three  hundred  and  forty  passengers  and  ser- 
vants, and  that  he  the  said  E.  C,  so  being  master  and  com- 
mander of  the  same  ship,  did  neglect  and  omit  to  provide  and 
supply  the  same  passengers  and  servants,  during  the  voyage 
aforesaid,  with  good  and  wholesome  meat,  drink,  and  other 
necessaries,  and  did  wholly  omit  and  neglect,  during  the  said 
voyage,  to  provide  and  supply  any  vinegar,  to  wash  and  cleanse 
the  said  vessel,  and  for  the  said  passengers  and  servants  to  use  on 
board,  during  the  said  voyage  from  Londonderrj-  aforesaid,  and 
that  the  said  passengers  and  servants  were  not,  during  the  voyage 
aforesaid,  provided  and  supplied  with  good  and  wholesome  meat, 
drink,  and  other  necessaries,  nor  with  any  vinegar  for  the  pur- 
poses aforesaid,  and  that  the  said  passengers  and  servants  then 
and  there  were  a  greater  number  than  were  well  supplied  and 

(w)  Drawn  by  Mr.  Bradford  in  1790.     See  Wh.  Cr.  L.  8th  ed.  §  158G. 

485 


(938a)  OFFENCES   AGAINST   SOCIETY. 

provided  with  the  meats,  drinks,  vinegar,  and  necessaries  afore- 
said, b}'  reason  whereof  many  of  the  said  passengers  became 
sick  and  in  great  jeopardy  of  their  lives,  to  the  evil  example,  etc., 
contrary,  etc.,  and  against,  etc.  {Conclude  as  in  book  1,  chap- 
ter 3.) 

(938a)  Breach  of  pilot  laws  in  Massachusetts. 

That  B.  F.  R.,  of,  etc.,  mariner,  at,  etc.,  on,  etc.,  he  the  said  R. 
then  and  there  being  a  person  not  having  a  branch  commission 
and  warrant  as  a  pilot  or  pilot's  apprentice,  for  the  harbor  of  Bos- 
ton aforesaid,  did  undertake  to  pilot  into  the  harbor  of  Boston 
aforesaid  a  certain  foreign  vessel,  called  the  barque  "  Empress," 
being  a  vessel  of  the  burden  of  more  than  two  hundred  tons, 
and  coming  from  the  port  of  New  York,  in  the  state  of  New 
York,  and  not  from  a  port  in  the  state  of  Massachusetts,  and 
not  being  a  fishing  vessel,  and  not  being  a  public  ship  belong- 
ing to  the  United  States  of  America,  nor  a  ship  of  war,  but  a 
merchant  ship  vessel,  and  certain  branch  pilots,  to  wit  {set  forth 
manes  of  ■pilots),  having  offered  their  services  to  the  master  of 
said  barque  "  Empress,"  said  barque  being  bound  then  into  the 
harbor  of  Boston  aforesaid,  before  said  vessel  had  passed  a  line 
drawn  from  Harding's  Rocks  to  the  Outer  Graves,  and  from 
thence  to  Nahant  Head,  whereby  and  by  force  of  the  statute  in 
such  case  made  and  provided,  he  the  said  B.  F.  R.  hath  for- 
feited a  penalty  for  the  said  offence  not  exceeding  fifty  dol- 
lars, against,  etc.,  and  contrary,  etc.  {Conclude  as  in  book  1, 
chapter  3.) 
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CHAPTER  VII. 

LIBEL,  (a) 

(939)  General  frame  of  indictment. 

(940)  Libel  on  an  individual  generally. 

(941)  Charging  him  with  scuttling  a  ship,  etc. 

(942)  Posting  a  man  as  a  scoundrel,  etc. 

(943)  Libel  upon  an  attorney,  contained  in  a  letter. 

(944)  Publishing  an  ex  parte  statement  of  an   examination  before  a  magis- 

trate for  an  offence  with  which  the  defendant  was  charged. 

(945)  Information  for  writing  and  publishing  a  libel  against  the  king  and 

government. 
(94G)  For  publishing  the  same  in  other  newspapers. 

(947)  Libel  on  the  president  of  the  United  States. 

(948)  Another  form  for  same. 

(949)  Libel  on  a  judge  and  jury  when  In  the  execution  of  their  duties. 

(950)  Libel  on  a  sheriff,  attributing  to  him  improper  motives  and  conduct, 

in  getting  up  petitions,  etc.,  for  the  locating  of  the  seat  of  justice 
in  a  particular  county. 

(951)  Libel  on  a  justice  of  the  police  court  In  Boston,  etc. 

(952)  Libel  on  an  officer,  said  libel  consisting  of  a  paper  alleged  to  have 

been  read  by  the  defendant  at  a  public  meeting,  but  which  was  in 
the  defendant's  possession,  or  destroyed,  and  conseciuently  was  not 
produced  to  the  grand  jury. 

(953)  Seditious  libel.     The  libellous  matter  consisting  in  an  address  to  the 

electors  of  Westminster,  of  which  the  defendant  was  the  repre- 
sentative, charging  the  government  with  trampling  upon  the  jieople, 
etc. 

(954)  Publishing  at  a  time  of  pop\ilar  commotion  resolutions  attacking  the 

goveriunent  as  blood-tliirsty,  etc. 

(955)  Libel  in  German,  in  tlie  circuit  court  of  the  United  States. 

(956)  Libel  in  French,  against  a  foreign  potentate. 

(957)  Sending  a  letter  to  a  commissioner  of  revenue  in  the  United  States 

containing  corrupt  proposals. 

(958)  AVriting  a  seditious  letter  with  intent  to  e.xcite  fresh  disturbance  in  a 

district  in  a  state  of  insurrection. 

(959)  Hanging  a  man  in  effigy. 


(a)  See  Wh.  Cr.  L.  8th  ed.  §  1594  et  seq. 
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(960)  Insulting  a  justice  in  the  execution  of  his  office. 
(960a)  Scandalous  words  to  a  magistrate. 

(961)  For  seditious  words. 

(962)  Another  form  for  same. 

(963)  Uttering  blasphemous  language  as  to  God. 

(964)  Same  under  Rev.  Sts.  Mass.  ch.  130,  §  15. 

(965)  Blaspheming  Jesus  Christ. 

(966)  Blaspheming  the  Holy  Ghost. 

(966a)  Using  indecent  language  in  presence  of  female. 

(967)  Composing  and  publishing  blasphemous  libel. 

(968)  Obscene  libel.     First  count,  not  setting  forth  libellous  matter. 

(969)  Second  count.     Publishing  an  obscene  picture. 

(970)  Exhibiting  obscene  pictures. 

(971)  Against  the  printer  of  a  newspaper  for  publishing  an  advertisement 

by  a  married  woman  offering  to  become  a  mistress. 

(972)  Indictment  for  threatening  to  accuse  of  an  infamous  crime. 

(973)  Sending  a  letter,  threatening  to  accuse  a  jx-rson  of  a  crime.     Mass. 

Rev.  Sts.  ch.  125,  §  17. 

(974)  Sending  a  letter,  threatening  to  accuse  a  person  of  a  crime.     Mass. 

Rev.  Sts.  ch.  125,  §  17. 

(975)  Sending  a  threatening  letter. 
(975a)   Another  form  under  En<rlish  statute. 

(975i)  Letter  threatening  to  accuse  under  English  statute. 

(975c)  Threats  in  order  to  extort  under  English  statute. 

(975rf)  Threatening  to  publish  libel  with  intent  to  extort  under  English 

statute. 
(975e)  Obtaining  signature  by  threats. 
(975/)  Threats  under  Indiana  statute. 
(975(7)  Threatening  projierty  with  menaces. 

(939)  General  frame  of  indictment. 

That  A.  B.,  of,  etc.,  on,  etc.,(^)  unlawfully  and  maliciously 
contriving  and  intending  to  vilify  and  defame  one  C.  D.,  and  to 
bring  him  into  public  scandal  and  disgrace,  and  to  injure  and 
aggrieve  him  the  said  C.  D.,  on,  etc.,  at,  etc.,  unlawfully  and  ma- 
liciously did  compose  and  pubUsh,(c')  and  cause  and  procure((/) 
to  be  composed  and  published,  a  certain  false,  scandalous,  mali- 

(/y)   As  to  time,  see  niiprn,  form  2,  vol.  i.  p.  1.'!. 

(c)  As  composing  or  writing  a  libel  merely  docs  not  seem  to  be  an  od'eiicf 
unless  the  libel  be  afterwards  pnl)lished,  the  indictment  must  charge  a  pulilica- 
tion.  R.  V.  Burdett,  4  B.  &  Al.  95  ;  Wli.  Cr.  L.  8th  ed.  §  1655.  Where,  how- 
ever, a  libel  is  written  in  the  county  of  L.,  with  intent  to  publish  it,  and  is 
afterwards  ])nl)Iislied  in  the  county  of  M.,  the  defi-ndant  may  be  indicted  for  a 
misdemeanor  in  either  county.      II).  ;   hi/  tfirc^  Jitdf/ex,  Bayley,  J.,  (fnhitnnle. 

(d)  This  joinder  is  not'bad  for  duplicity.     See  notes  to  form  2,  vol.  i.  pp.  25,  27. 
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cious,  and  defamatory  libel  of  and  concerning  liim,(r)  the  said  C. 
D.,  containing  tlierein,  among  otlier  things,  the  false,  malicious, 
defamatory,  and  libellous  words  and  matters  following,  that  is  to 

say(/)  {here  give  the  libellous  matter  in  the  manner  stated  in  the 

(e)  It  should  bo  stilted  that  tlic  libel  was  of  and  concerning  the  prosecutor  (4 
M.  &  S.  I(i4  ;  7  Mod.  400  ;  4  B.  &  A.  314),  and  if  necessary,  what  were  the  cir- 
cuuistanoes  of  the  publication.  State  u.  Henderson,  1  Richardson,  179;  Wh.  Cr. 
L.  8th  ed.  §  1658.  On  an  indictment  for  a  libel  against  Jane  Cox.  whicli  libel 
described  her  as  the  only  daughter  of  tlie  widow  Roach,  the  innuendo  in  the, 
indictment  stated  the  identity  of  ]\Irs.  R.'s  daughter  and  of  the  prosecutrix  ]Mrs. 
Cox  :  it  was  held  that  it  was  not  necessary  to  prove  that  the  prosecutrix  was  the 
only  daughter.  State  i\  Perrin,  1  Tr.  Con.  Rep.  446  ;  3  Brevard,  1.52.  It  has 
been  determined  that  it  is  a  proper  cpiestion  to  ask  a  witness  whether,  in  his 
opinion,  the  alleged  libellous  Avords  referred  to  the  party  alleged  to  be  libelled. 
Com.  V.  Buckingham,  Thacher's  C.  C.  29.  In  an  indictment  for  a  libel  against 
A.  S.,  omitting  to  allege  that  the  libel  was  "  of  and  concerning  A.  S.,"  it  was 
held  that  such  omission  was  not  sujjplied  by  its  being  alleged  in  the  introductory 
part,  "that  the  defendant,  intending  to  vilify  A.  S.,  behaving  been  mayor  of, 
etc.,  and  to  cause  it  to  be  believed,  that  as  such  mayor  he  had  practised  corrup- 
tion and  had  been  guilty  of  abuse  in  respect  to  granting  a  license  to  retail  beer," 
etc.,  and  concluding,  "to  the  injury  and  disgrace  of  A.  S.,"  etc.,  although  the 
innuendos  ])ointed  the  different  parts  of  the  libel  to  A.  S.  and  J.  L.,  and  to  the 
granting  the  license.  4  M.  &  S.  164.  See  also  Clement  v.  Fisher,  7  B.  &  C. 
459;  State  v.  Nease,  2  Taylor's  (N.  C.)  R.  270.  But  this  statement  does  not 
appear  necessary  where  the  libel  is  stated  to  have  been  addressed  to  the  plaintiff 
and  written  in  the  second  person,  "You,"  etc.  1  Saund.  242,  n.  3;  Cro.  J. 
331.  Whenever  an  inducement  of  extrinsic  matter  is  necessary  to  constitute  the 
matter  libellous,  it  is  necessary  to  aver  that  the  libel  was  of  and  concernuu/  such 
matter  (8  East,  427  ;  1  Saund.  242-243  ;  n.  3,  4)  ;  when  not,  see  Ld.  Raym. 
1480;   2  Lev.  62;   Cro.-Car.  270. 

(/)  The  alleged  libellous  matter  must  be  set  out  correctly.  Wright  v.  Clem- 
ent, 3  B.  &  Al  503  ;  Tabart  v.  Tipper,  1  Campb.  352  ;  Cartwright  r.  Wright,  1 
D.  &  R.  230;  State  v.  Stephens,  Wright's  Ohio  R.  73  ;  Com.  r.  Gillespie,  7  S. 
&  R.  469  ;  Com.  v.  Stow,  1  Mass.  54  ;  Com.  v.  Bailey,  1  IMass.  62 ;  State  r.  Far- 
rand,  3  Halst.  333  ;  State  v.  Gustin,  2  South.  R.  749  ;  State  v.  Street,  Tavlor, 
158  ;  State  v.  Bradley,  1  Hay.  403  ;  State  v.  Coffey,  N.  C.  Term  R.  272  ;  U.  S. 
V.  Hinman,  1  Bald.  292;  U.'S.  v.  Britton,  2  Mason,  462;  People  v.  Franklin,  3 
Johns.  C.  299;  Com.  v.  Searle,  2  Binn.  232;  State  v.  Carr,  5  N.  Hamp.  367; 
Com.  ?'.  Harrison,  2  Gray,  289  ;  Com.  v.  Stevens,  1  Mass.  203  ;  Com.  v.  Parmen- 
ter,  5  Pick.  279  ;  State  v.  Molier,  1  Dev.  263  ;  State  v.  Carter,  Conf.  (N.  C.)  R. 
210;  State  v.  Wimberly,  3  M'Cord,  190;  State  v.  Twitty,  2  Hawks,  487  ;  Com. 
V.  Sweeney,  10  S.  &  R.  173  ;  Com.  v.  Kearns,  1  Va.  Cases,  109  ;  State  i'.  Waters, 
3  Brev.  507.;  Const.  C-'t.  R.  169;  Sedgwick,  J.,  8  Mass.  110;  People  v.  Badgley, 
16  AVend.  53  ;  Pendleton  v.  Com.,  4  Leigh,  694;  State  v.  Parker,  1  Chipman's 
Vt.  R.  298  ;  State  r.  Potts,  4  Halst.  26  ;  People  v.  Kingsley,  2  Cow.  522  ;  State 
V.  Squires,  1  TyU'r's  Vt.  R.  147  ;  Com.  r.  Holmes,  17  Mass.  236  ;  Com.  v.  Sharp- 
less,  2  S.  &  R.  91  ;  Bueher  r.  Jarrat,  3  P.  &  P.  143  ;  Howe  r.  Hall,  14  East,  275  ; 
AVh.  Cr.  L.  8th  ed.  §  1656.  An  indictment  charging  that  the  defendant  pub- 
lishetl  a  libel  on  the  twenty-first  of  the  month,  may  be  supported  by  proof  of  a 
publication  on  the  nineteenth  of  the  same  month.  But  it  is  otherwise  if  the  in- 
dictment has  alleged  that  the  libel  was  published  in  a  paper  dated  the  twenty- 
fii'st  of  the  month.  Com.  v.  Varney,  10  Cush.  402.  It  is  not  enough  to  charge 
the  libel  to  contain  "  in  substance"  "the  matter  following  (3  B.  &  A.  508),  or  that 
it  was  "to  the  effect  following."     2  Salk.  417,  600  ;   11  Mood.  78,  84,  85  ;   Com. 
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??ofe,  and  'proceed):  to  the  great  injury,  scandal,  and  disgrace  of 
the  said  C.  D.,  and  against,  etc.    {Conclude  as  in  book  1,  chapter  8.) 

v.  Sweeney,  10  S.  &  E.  173  ;  State  r.  "Walsh,  2  M'Cord,  248  ;  Com.  r.  Tarbox, 
1  Cush.  GG;  State  v.  Goodman,  6  Richards,  388;  see  notes  to  form  264.  The 
usual  methods  of  introducing  the  libellous  words,  as  will  appear  more  fully  in  the 
precedents  which  are  to  follow,  are:  "  in  which  said  (paper,  book,  or  letter,  as 
the  case  may  be)  was  and  is  contained,  amongst  other  things,  the  false,  scandalous, 
defamatory,  and  libellous  words  and  matter  following,  of  and  concerning  the  said 
A.  B."  etc.  (2  Stark,  on  Sland.  383),  or  did  publish,  etc.,  "a  certain  false,  etc., 
libel,  according  to  the  tenor  following  ;"  or  "  containing  divers  scandalous,  etc., 
matters,  according  to  the  tenor  following,  that  is  to  saj' "  (3  Chit.  C.  L.  887-8-9), 
and  see  the  j)refatory  averments  used  in  cases  of  forgery,  supra,  2G4.  The  leading 
case  on  this  point  is  King  n.  Bear,  2  Salk.  417.  The  indictment  was  for  com- 
posing, writing,  making,  and  collecting  several  libels  iinn  quorum  C(»ttiuetur  inter 
alia  juxta  tenorem,  et  ad  eff'ectum  sequentum.  and  the  words  were  then  set  out. 
And  it  was  agreed  that  ad  efj'ectum  would  of  itself  have  been  bad,  since  the  court 
must  judge  of  the  uwrd.t  themselves  and  not  of  the  construction  the  prosecutor 
puts  upon  them  ;  but  that  the  words  juxta  tenorem  se(juentum  import  the  very 
words  themselves.  2  Salk.  417.  And  it  was  held  that  tlie  words  "  ad  epf'ectuw  " 
were  loose  and  useless  words;  but  that  the  \\on\s  juxta  tenorem,  being  of  a  more 
certain  or  strict  signification,  the  force  of  the  latter  was  not  hurt  by  the  former, 
according  to  the  maxim,  ^^  utile  per  inutile  non  vitiatur."  But  where  an  indict- 
ment alleged  that  the  defendant  published,  etc.,  a  libel,  etc.,  '■'■  accord  in  f/  to  the 
purpose,  effect,  and  in  suhstance  as J'ollo'rs,'^  it  was  held  that  the  words  "sub- 
stance as  follows"  vitiated  the  indictment.      Com.  r.  Wright,  1  Cush.  4G. 

In  the  same  case,  tluit  of  Ford  r.  Bennett  (1  Ld.  Ilaym.  415)  was  refi-rred  to, 
wliere,  in  a  special  action  upon  the  case  against  Bennett  et  al.,  the  ])laintiir  de- 
clared that  the  defendant,  at  Saltashe,  procured  a  false  and  scandalous  libel 
against  the  plaintitf  to  be  written,  under  the  form  of  a  petition,  and  the  libel 
was  set  forth  after  the  words  continetur  ad  tenorem  et  ad  ejf'ectum  sequentum. 
Two  were  found  guilty,  upon  which  judgment  was  entered  for  the  ])laintiir,  and 
afterwards  upon  error  brought  in  the  exche(juer,  the  judgment  was  allirmed, 
the  exception  taken  to  the  words  ad  eff'ectum  having  been  overruled  without 
consideration.  And  Holt,  C.  J.,  said,  that  he  then  thought  the  judgment  to  be 
given  with  too  great  ])recipitation,  but  he  afterwards,  ujion  great  cousidei'ation, 
had  esteemed  it  to  be  very  good  law.  And  King  n.  Fuller,  Midi.  4  Wm.  i^y:  IMary, 
ami  King  v.  Young,  lb.,  were  cited  as  authorities  in  ])()Int ;  and  the  whole  court 
were  of  ojiinion  tliat,  notwitlistanding  the  exception,  the  indictnu'Ut  was  good  ; 
but  tiiat  if  it  hail  Ix'cn  only  ad  eff'ectum  se(/uentum,  it  had  been  ill,  because  it 
had  not  imported  that  tlie  words  were  the  specific  words  which  were  in  the  libel. 

Tills  rule,  howcA'cr,  is  relaxed  in  the  following  cases  :  — 

1.  Wiiere  the  libellous  matter  is  In  the  defendant's  ])ossession,  and  he,  though 
notified  to  do  so,  refuses  to  produ<-e  it.  In  such  a  case  it  will  be  enough  for  the 
jury  to  aver  the  fact  of  such  ])ossession,  as  an  excuse  for  the  non-settlug  forth 
of  the  tenor  of  tin;  libel,  ami  then,  as  will  be  done  in  a  form  which  will  lie  pre- 
sently given,  to  set  lortli  the  sul)stance.  Tins  courst^  was  first  suggesti'd  in  the 
king's  bench  in  King  n.  Watson  (2  T.  R.  2oo),  wlu-re  an  information  was  asked 
against  a  r'orjtoratlou  for  a  llliel,  the  libellous  writing  lu'ing  in  the  hands  of  the 
defendant,  and  not  within  the  control  r)f  tiie  i)rosecution.  The  case  did  not  pro- 
ceed to  trial,  but  it  wits  strongly  intimated  by  IJuller,  J.,  that  if  it  should,  and 
the  defendant  refnscrd  to  deliver  tlu-  libellous  paj)er,  after  notice,  it  would  be 
enough  for  the  prosecution  to  prove  the  substance.  And  it  has  since  been  held, 
in  prosecutions  (or  forgery,  tliat  if  the  prosecutor,  ;i  reasonable  tin\e  before  the 
comineucement  of  the  assizes,  gives  the  |)risoner  notice,  to  ])roduee  the  allegeil 
fitrged  writing,  he  Is  entitled,  on  non-produetion,  to  give  secon<lary  evidence  of 
its  contents.      R.  r.  Ilaworth,  4  C.  &  1'.  2.yi  ;    R.    v.  Iluntt-.r,  lb.  128;   Wh.  Cr. 

490 


LIBEL.  (940) 

(940)     Libel  on  an  individual  generally. 

That  C.  D.,  late,  etc.,  being  a  person  of  an  envious,  evil,  and 
wicked  mind,  and  of  a  most  malicious  disposition,  and  wickedly, 

PI.  &  Pr.  §  176,  and  in  tliis  country  it  has  been  frequently  laid  down  that  in  sueh 
oases  it  is  proper  and  sutlicient  lor  the  jjrosecution  to  aver  specially  in  the  indict- 
ment the  loss  of  the  instrument  in  question,  or  a  possession  and  non-production 
bv  the  defendant  See  Sedffwick,  J.,  8  Mass.  110;  People  o.  Badgley,  16 
Wend.  53;  Pendleton  i\  Com.,  4  Leigh,  G94  ;  U.  S.  v.  Britton,  2  Mason, '401  ; 
State  V.  Parker,  1  Chipman's  Vt.  K.  298  ;  State  v.  Potts,  4  Halst.  293  ;  Bucher 
V.  Jarrat,  3  B.  &  P.  143  ;  Howe  v.  Hall,  14  East,  275.  See  notes  to  form  264, 
and  for  a  precedent  of  same,  infra,  952  ;   cf.  AVii.  Cr.  PI.  &  Pr.  §  176. 

2.  Where  the  libellous  matter  is  lost  or  destroyed,  when  the  same  course  will 
be  sustained.     Wh.  Cr.  PI.  &  Pr.  §  176. 

3.  If  the  grand  jury  declare  of  an  indecent  libel,  "that  the  same  would  be 
oftensive  to  the  court  here,  and  improper  to  be  placed  on  the  records  thereof," 
the  non-setting  forth  of  the  libel  Avill  be  thereby  sufficiently  excused.  Com.  v. 
Holmes,  17  INIass.  336  ;  and  see  Wh.  Cr.  L.  8th  ed.  §  1G09,  for  other  cases,  and 
cases  ijiven  infra.  Thus  in  an  indictment  for  publishing  an  obscene  book  or 
picture,  it  is  not  necessarj-  that  the  libel  should  be  set  out  at  large.  State  v. 
Brown,  1  Williams  (Vt.),  G19  ;  Com.  v.  Holmes,  17  Mass.  336;  Com.  v.  De- 
jardin,  126  Mass.  46;  Com.  v.  Sharpless,  2  S.  &  R.  91  ;  People  v.  Girardin,  1 
Mann.  (Mich.)  90.  But  in  such  case,  however,  it  is  necessary  specifically  to 
aver  the  reason  of  the  omission.  Com.  v.  Tarbox,  1  Cush.  66.  This  view  is 
accepted  in  England  as  to  indecent  prints.  Dugdale  v.  R.,  Dears.  C.  C.  64.  In 
R.  V.  Bradlaugh,  38  L.  T.  (N.  S.)  118;  L.  R.  3  Q.  B.  D.  607  ;  14  Cox  C.  C. 
68,  it  was  ruled  that  an  indictment  which  did  not  give  the  words  of  an  alleged 
obscene  libel  or  excuse  their  omission  was  bad.  In  this  case  it  was  noticed  by 
Bramwell,  J.,  that  the  American  authorities  excuse  the  non-setting  fortii  of  the 
libel  on  the  grounds  of  its  obsccnit}',  which  allegation  was  omitted  in  R.  v. 
Bradlaugh.  It  will  not  do  to  say  that  this  excuse  is  surplusage.  An  indictment 
wliich  excuses  tlie  non-setting  forth  of  a  document  on  the  ground  of  its  loss,  or 
of  its  destruction  by  the  defendant,  is  good,  though  without  such  an  excuse  the 
indictment  would  be  defective.  The  excuse,  therefore,  is  essential.  But.  when 
such  an  excuse  is  made,  the  American  cases  present  an  almost  unbroken  line  of 
authority  to  tlie  effect  that  the  obscene  document  need  not  be  copied.  Com.  t". 
Holmes,'  17  Mass.  336  ;  State  i\  Brown,  1  Williams  (Vt.),  619;  McNair  r. 
People,  89  111.  441,  and  People  r.  Girardin.  1  Mann.  (Mich.)  90,  are  direct  to 
this  effect.  Com.  v.  Tarbox,  1  Cusli.  66,  reaffirms  the  principle  of  Com.  v. 
Holmes,  but  holds  that  to  paste  the  alleged  obscene  matter  to  the  indictment  is  a 
defective  mode  of  pleading.  As  affirming  Com.  v.  Holmes  may  also  be  cited 
Com.  V.  Dejardin,  126  Mass.  46.  On  the  other  hand,  in  State  r.  Hanson,  23 
Tex.  232,  an  indictment  for  publishing  an  obscene  document,  without  giving  the 
words,  was  held  bad.  In  tliis  case,  however,  there  was  no  excuse  offered,  as  in 
Com.  V.  Holmes,  for  not  setting  out  the  libel.  Com.  v.  Sharpless,  2  S.  &  R., 
was  the  case  of  an  indecent  picture,  and  the  supreme  court  held  that  it  Avas  not 
necessary  that  the  picture  should  be  co])ied  on  the  indictment.  The  reason,  how- 
ever, is  the  same  as  that  given  in  Com.  r.  Holmes — tliat  the  court  must  preserve 
the  "chastity"  of  its  records,  and  not  permit  them  to  be  used  to  perpetuate  ob- 
scenities. It  may  be  added  to  this  that  if  an  obscene  publication  were  to  be 
considered  as  exclusively  a  libel,  it  might  be  difficult  to  resist  the  conclusion,  that 
as  a  libel,  when  indicted  as  such,  it  should  be  spread  on  the  record,  supposing 
that  no  legitimate  excuse  be  given  for  tlie  non-setting  out.  But  there  is  much 
force  in  the  position  that  an  obscene  publication  is  not  so  much  a  libel  as  an 
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maliciousl}',  and  unlawfull}^  minding,  contriving,  and  intending, 
as  much  as  iu  liim  lay,  to  injure,  oppress,  aggrieve,  and  vilify  the 

offence  against  public  decency  ;  and  if  it  be  the  latter,  the  particularity  recjuired 
in  setting  forth  libels  is  not  necessary.  If  a  mob,  for  instance,  should  gather 
about  a  religious  assembly,  disturbing  its  worship  by  profane  and  indecent  lan- 
guage, it  would  not  be  necessary,  it  may  well  be  argued,  that  those  profane  and 
indecent  words  should  be  set  out.  Xor  Is  this  the  only  illustration  to  which  we 
may  appeal.  An  indictment  against  a  common  scold  need  not  set  forth  the  words 
the  "  scold"  was  accustomed  to  use.  See  argument  in  Southern  Law  Kev.  for 
1878,  p.  258. 

If  the  libel  be  in  a  foreign  language,  it  must  be  set  out  in  such  language,  ver- 
batim, together  with  a  correct  translation,  as  will  appear  in  one  of  the  following 
forms.  See  Zenobio  r.  Aztel,  6  T.  R.  162  ;  AVormoth  i:  Cramer,  4  AA'end.  394  ; 
\Vh.  Cr.  L.  8th  ed.  §  1658. 

Parts.  If  parts  of  the  publication  be  selected  they  must  be  set  forth  thus  : 
"  in  a  certain  part  of  which  said  there  were  and  are  contained  certain  false, 

wicked,  malicious,  scandalous,  seditious,  and  libellous  matters,  of  and  concerning, 
etc.,  according  to  the  tenor  and  effect  following,  that  is  to  say;" — and  then, 
after  setting  iorth  the  first  extract,  introducing  the  second,  preceding  it  by  : 
"and  in  a  certain  other  part,"  etc.     See  1  Campb.  350. 

The  date  and  publication  at  the  foot  of  the  libel  need  not  be  set  out.  Com.  v. 
Harrison,  2  Gray,  289. 

IiDiuendo.  Whei'c  the  matter  written  is  not  in  itself  obviously  libellous,  it  is 
necessary  to  render  it  so  by  explaining  its  real  meaning  by  an  innuendo. 

Its  nature  and  office  is  to  explain  the  defendant's  meaning  by  reference  to  such 
inducement  or  matter  previously  expressed  in  tlie  proceedings  (ShatFcr  r.  Kintzer, 

1  Binn.  R.  537,  542  ;  Bloss  v.  tobey,  2  Pick.  (2d  ed.)  327,  note  ;  Shely  v.  Biggs, 

2  Har.  cS:  J.  363  ;  Goodrich  v.  Wolcott,  3  Cow]).  236  ;  Van  Vechten  v.  lIoi)kins, 
5  Johns.  R.  220;  Stow  v.  Converse,  4  Conn.  R.  18)  ;  where  the  intent  may  be 
mistaken,  or  where  it  cannot  be  collected  from  the  libel  itself  (Cowp.  629,  683  ; 
5  East,  463)  ;  or  where  the  words  of  the  writing  are  general,  ironical,  or  written 
by  waj'  of  allusion  or  inference,  so  that  in  order  to  show  its  offensive  meaning  an 
innuendo  is  necessary  to  connect  it  with  some  facts  or  associations  not  ex])ressed 
in  words,  but  which  they  necessarily  presented  to  the  mind.  See  generally  Wh. 
Cr.  Fl.  &  Pr.  §  181a,  etc. 

As  an  innuendo  can  explain  oidy  in  cases  where  something  already  a])])ears 
upon  the  record  to  ground  the  explanation,  it  cainiot  of  itself  change,  add  to,  or 
enlarge  th(!  sense  of  expressions  beyond  their  usual  acceptation  and  meaning. 
See  2  Salk.  513;  Cowp.  684;  Solomon  i\  Lawson,  8  Q.  B.  825;  (ioodrich  )•. 
Hooper,  97  Mass.  1  ;  Mix  v.  Wooilward,  12  Conn.  262  ;  Van  Vechten  i\  Hop- 
kins, 5  Johns.  211  ;  State  v.  Neese,  N.  C.  T.  R.  270;  Bradley  v.  State,  Walker, 
156;    State  v.  Henderson,  1  Rich.  179. 

It  was  held  in  Pennsylvania,  in  1 K70,  that  where  no  new  essential  fi^ct  is  re(|uisite 
to  the  frauK!  of  an  indictment  for  lilx'l,  which  re<juir<'s  to  be  founil  by  tlie  grand 
jury  as  tlie  ground  of  a  collo(|uiuni,  and  where  the  only  ol)ject  of  an  ininieiido  is  to 
give  ])oint  to  the  meaning  ot  the  language,  it  is  not  j)roper  to  ([uasli  the  indictment 
on  the  ground  that  the  iiunuMido  may  be  supposecl  to  carry  tlie  me;ming  of  the 
language  beyond  the  customary  meaning  of  the  word.  If  some  of  tlie  imiuendoes 
in  an  indictment  for  lilx-l  extend  the  meaning  ot"  parts  too  far,  but  there  l)e  other.i 
sullicient  to  give  point  to  it,  ihe  jury  may  convict  under  the  latter  alone.  Com. 
V.  Keeiian,  67  Peiin.  St.  203;    Wli.' Cr.  PI.  &  Pr.  (^  181a. 

Tiiat  prefatory  averments  are  necessary  to  make  clear  the  meaning  of  ambigu- 
ous terms,  sec-  I'lall  r.  IJlaiidy,  1  V.  &  .1.  4K(l;  R.  r.  Yates,  12  Cox,  233;  State 
v.  Atkins,  42  Vt.  252;    Van  V'etiiien  v.  Hopkins.  5.Iohns.  21. 

That  iiidneement  is  not  necessary  wlu-n  innuendoes  will  siifliee,  see  R.  v.  Home, 
2  Cowp.   672;   Woolnosh  c.  Meadows,   5  East,   463;   Oldham  r.  I'eake,   2   W. 
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i^ood  name,  fame,  credit,  and  reputation  of  A.  B.,  a  good,  peace- 
able, and  worthy  subject  of  our  said  lord  the  king,  and  to  bring 

Black.  959;  Bloss  v.  Tobey,  2  Pick.  320;  Goodrich  v.  Uavis,  11  Mete.  473; 
Bowman  r.  Boyer,  2  Pick.  320;  Com.  v.  Keenan,  G7  Pcnn.  St.  203;  Worth  v. 
Butler,  7  Blackf.  251. 

That  only  extrinsic  facts  need  be  stated  in  inducement,  see  Starkie  on  Slander, 
391  ;  Towiishend  on  Slander,  §  308;  State  v.  Shelters,  51  Vt.  102;  Gosling  v. 
IMorgan,  32  Penn.  St.  273. 

In  an  action  for  the  words  "//e  is  a  thief,"  you  cannot  explain  the  defendant's 
nieaninii:  in  the  useof  the  Avord  "Ae,"  by  an  innuendo  ^'■meaning  the  said  plaintiff," 
or  the  like,  unless  something  ajjjjcar  previously  upon  the  record  to  ground  that  ex- 
planation ;  but  if  you  had  previously  charged  the  words  to  have  been  spoken  of 
and  concerning  the  plaintitf,  then  such  an  innuendo  would  be  correct ;  for,  when  it 
is  alleged  that  the  defendant  said  of  tlie  plaintifi"  "//e  is  a  thief,"  this  is  an  evident 
ground  for  the  explanation  given  by  the  innuendo,  that  the  plaintiff' was  referred  to 
bv  the  word  "he."  R.  v.  Tutchin,  5  St.  Tr.  532  ;  Alexander  o.  Angle,  1  C.  &  J. 
143  ;  1  Roll.  Abr.  83,  pi.  7,  85,  pi.  7  ;  7  B.  &  C.  459  ;  2  Roll.  Rep.  244  ;  Cro.  Jac. 
126-39  ;  Clement  v.  Fisher,  1  Man.  &  Ry.  281  ;  1  Sid.  52  ;  2  Str.  934  ;  1  Saund. 
242.  note  3  ;  Goldstein  v.  Foss,  9  D.  &  R.  197  ;  6  B.  &  C.  154  ;  Tomlinson  v.  Brit- 
tlebank,  4  B.  &  Ad.  630;  1  N.  &  M.  455  ;  Sweetapple  v.  Jesse,  5  B.  &  Ad.  27  ; 
2  X.  &  M.  36  ;  Curtis  v.  Curtis,  10  Bing.  447  ;  4  M.  &  Scott,  37  ;  Storoman  v. 
Dutton,  10  Bing.  502  ;  4  M.  &  Scott,  174  ;  Day  v.  Robinson,  1  Ad.  &  El.  554  ; 
4  X.  &  INI.  884";  R.  v.  Bindett,  4  B.  &  Al.  95  ;  Bradley  v.  State,  1  Walker, 
156  ;  State  i'.  Neese,  N.  C.  Term  R.  270;  2  Salk.  512;  Van  Vechten  v.  Hop- 
kins, 5  Johns.  211;  Cowp.  684;  Mix  v.  AVoodward,  12  Conn.  262;  Usher  v. 
Severance;,  20  Me.  R.  50  ;  Zenobio  r.  Aztel,  6  T.  R.  162;  Walsh  v.  State,  2 
M'Cord,  285;  States.  Chase,  1  AYalker,  384  ;  State  v.  Henderson,  1  Richard- 
son, 179;  State  v.  Perrin,  1  Tr.  Con.  Rep.  446;  2  Brevard,  474;  Barham's 
case,  4  Co.  20,  a  ;  Com.  v.  Buckingham,  Thacher's  C.  C.  29  ;  Miller  o.  Maxwell, 
16  AVend.  9  ;  2  Hill,  472  ;  12  Johns.  4  74.  Where  the  plaintifi' averred,  byway 
of  innuendo,  that  the  defendant  in  attributing  the  authorship  of  a  certain  article 
to  a  "  celebrated  surgeon  of  whiskey  memory,"  or  to  a  "  noted  steam-doctor," 
meant  by  the  appellations  the  plaintiff,  it  w-as  held,  notwithstanding  the  innuendo, 
that  the  declaration  was  bad  for  want  of  an  averment  that  the  plaintifT  was  gene- 
rally known  by  those  appellations,  or  that  the  defendant  Avas  in  the  habit  of 
applying  them  to  him,  or  something  to  that  effect.  Miller  v.  Maxwell,  16  Wend. 
9;  see  also  2  Hill,  472,  and  12  Johns.  474.  "Its  simple  object,"  says  Mr. 
Chitty  (C.  L.  875),  "is  to  reduce  a  natural  to  a  legal  certainty;  it  signifies  no 
more  than  id  est  or  scilicet,  that  such  a  person  means  a  particular  person,  or  such 
a  thing  a  particular  thing,  and  must  have  precedent  matter  to  which  it  refers."  4 
Co.  17,  b.  Everything,  therefore,  as  we  have  already  seen,  intended  to  be  thus 
alluded  to,  must  be  stated  previous  to  the  innuendo  which  is  to  apply  it  to  the 
matter  charged  as  libellous.  But  whenever  the  innuendo  is  erroneous  in  conse- 
quence of  its  going  beyond  its  office,  if  the  libel  be  clear  to  a  common  intent 
without  it,  the  defective  part  may  be  rejected  as  surplusage  (6  East,  95  ;  8  East, 
427  ;  Cro.  Car.  512  ;  Cowp.  275  ;  5  East,  463)  ;  but  care  should  be  taken  not  to 
insert  more  innuendoes  than  are  absolutely  necessary,  for  the  practice  of  overload- 
ing the  record  with  innuendoes,  to  explain  facts  which  need  no  explanation,  is 
censurable;  and  Lord  Ellenborougli  said,  "that  such  practice  seemed  to  proceed 
on  the  supposition  that  the  court  had  no  discernment  and  the  jury  no  luiderstand- 
ing,  and  an  innuendo  may  sometimes  be  injuriously  narrowing  and  limiting  the 
prosecutor's  case  in  proof."  3  Campb.  461  ;  7  Price,  544.  As  to  innuendoes,  see 
further  Wh.  Cr.  PI.  &  Pr.  §  181,  a;  supra. 

In  an  action  on  the  case  against  a  man  for  saying  of  another  "he  has  burnt 
my  barn,"  the  plaintiff"  cannot,  by  way  of  innuendo,  say,  "meaning  my  barn 
full  of  corn"  (Barham's  case,  4  Co.  20,  a)  ;  because  this  is  not  an  explanation 
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him  into  public  scandal,  hatred,  infani}-,  and  disgrace  {or.  into 
public  scandal,  contempt,  ridicule,  and  disgrace,  etc.,  according 

derived  from  anything  wliich  preceded  it  on  the  record,  but  from  the  statement 
of  an  extrinsic  fact  wliich  had  not  previously  been  stated.  But  if,  in  the  introdu(V 
tory  part  of  the  declaration,  it  had  been  averred  that  the  defendant  had  a  barn 
full  of  corn,  and  tliat  in  a  discourse  about  the  barn  he  had  spoken  the  above 
words  of  the  plaintiff',  an  innuendo  of  its  being  the  barn  full  of  corn  would  have 
been  good ;  for  by  coupling  the  innuendo  with  the  introductory  averment,  it 
would  have  made  it  complete.  R.  v.  Tutchin,  5  St.  Tr.  532  ;  Arch.  C.  P.  494  ; 
Alexander  v.  Angle,  1  C.  &  J.  143  ;  1  Roll.  Abr.  83,  pi.  7,  85,  pi.  7  ;  7  B.  &  C. 
459;  Cro.  Jac.  126-39;  Clement  r.  Fisher,  1  Man.  &  Rv.  281  ;  1  Sid.  52;  6 
B.  &  C.  154  ;  2  Roll.  Rep.  244  ;  2  Str.  934  ;  Goldstein  y.'Foss,  9  D.  &  R.  197  ; 
1  Saund.  242,  note  3  ;   Wh.  Cr.  PI.  &  Pr.  181,  a. 

In  Spear  v.  State,  S.  C.  Rh.  Is.,  March,  1881,  the  defendants  were  indicted  for 
the  publication  of  an  alleged  criminal  libel  upon  one  James  O.  Swan,  as  follows  :  — 

Providence,  sc.  At  the  court  of  common  pleas  of  the  state  of  Rhode  Island 
and  Providence  Plantations,  holden  at  Providence,  witliin  and  for  the  county  of 
Providence,  on  the  first  ^Monday  of  March,  in  tlie  year  of  our  Lord  one  thousand 
eight  hundred  and  eighty- one.  The  grand  jurors  of  the  state  of  Rhode  Island 
and  Providence  Plantations,  and  in  and  for  the  county  of  Providence,  upon  their 
oaths  present:  That  Alonzo  Spear,  yeoman,  and  Frank  E.  Corbett,  yeoman, 
both  of  or  commorant  of  Providence,  in  said  county,  on  the  twenty-sixtli  ilay  of 
December,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty,  with 
force  and  arms,  at  Providence  aforesaid,  in  the  aforesaid  county  of  Providence, 
unlawfully  and  maliciously  contriving  and  intending  to  vilify  and  defame  one 
James  O.  Swan,  who  on  the  day  aforesaid  and  long-  prior  thereto  was  and  had 
been  a  police  constable  in  said  Providence,  in  said  county  and  state,  and  employed 
as  a  detective  in  said  Providence,  in  said  county  and  state,  aud  who  belbre  said 
date  last  mentioned,  went  to  South  Kingstown,  in  the  county  of  Washington, 
in  said  state,  for  the  puri)Ose  of  ascertaining  who  had  possession  of  the  freight, 
cargo  and  property  which  had  come  on  shore  from  the  steamer  Rhode  Islantl, 
which  said  steamer  had  been  wrecked  off'  the  coast  of  said  South  Kingstown  on 
the  to  wit,  day  of  in  the  year  of  our  J^ord  one  thousand  c'ight  hundred 

and  eighty,  before  said  first  mentioned  date,  and  to  injure  him  the  said  James  O. 
Swan,  both  as  an  individual  and  as  jjolice  constable  and  detective,  with  force  and 
arms,  at  said  city  of  Providence,  in  said  county  of  Providence,  in  said  state  of 
Rhode  Island,  on  the  said  twenty-sixth  day  of  December,  in  the  year  of  our  Lord 
one  thousand  eight  iumdred  and  eighty,  did  unlawfully,  wickedly,  and  maliciously 
compose  and  ])id)lisli,  and  cause  and  jjrocure  to  be  coniposeii  and  ])ul)lish(Ml  in  a 
certain  newspaper  called  the  "Sunday  Morning  Transcript,"  publised  and  circu- 
lated in  said  Providence,  in  said  county  and  state,  by  said  Alonzo  Spear  and  said 
Frank  E.  Corbett,  said  Alonzo  Spear  bi-ing  the  proprietor  and  said  Frank  E. 
Corbett  the  editor  thereof,  said  ncws[)aper  on  the  day,  month,  and  year  fust 
aforesaid  having  been  ])ublished  and  circulated  as  aforesaid  by  said  Alonzo  Spear 
and  said  Frank  E.  Corbett,  at  said  Providence,  in  said  county  and  state,  on  said 
twenty-sixth  day  of  December,  in  the  year  of  our  Lord  one  thousand  eight 
hun(b-e(l  and  eighty,  a  certain  false,  scandalous,  wicked,  malicious,  mischievous, 
and  defamatory  libel  of  and  concerning  him  the  said  James  ().  Swan,  containing 
the  false,  scandalous,  wicked,  malicious,  mischievous  and  defamatory  and  libellous 
words  and  matters,  according  to  the  tenor  following,  that  is  to  say:  — 

"Detective  Swan  (in/iiiiiiif/  l/ic  siiii/  Jdincs  (>.  Sirwi)  liolds  at  present  some 
one  and  a  half  tons  of  rubl)er  ])ieked  up  at  the  wreck  of  the  sti-amer  Rhode  Island 
()iif(iiiiii(j  the  irreck  <if  (lie.  stiitmcr  Jt/iot/e  hhintl  irrrcLctl  as  nj'orcsiiid  on  t/if 
const  of  sai<l  Sout/i  Kinqstown).  Boston  parties  shipped  <juantiti<^s  of  rubber 
on  the  steamer,  and  of  the  same  kind  that  Swan  {nu.nniitf]  the  said  Janus  (>. 
Swan)  now  holds,  but  of  course  the  marks  of  identification  have  been  cllared, 
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to  the  nature  of  the  libel),  on,  etc.,  at,  etc.  (jiving  place  and  date), 
of  his  great  hatred,  malice,  and  ill-will  towards  the  said  A.  B., 

and  they  cannot  prove  their  property,  and  so  Swan  (meaninf/  the  said  James  O. 
Swan)  holds  it  and  will  undoubtedly  eventually  sell  it  (meaning  that  said  James 
O.  Siran  has  taken  possession  of  and  holds  ridiher  from  those  lawfidlij  entitled 
to  the  possession  thereof,  nntli  the  intention  of  selling  the  same  instead  of  delirer- 
ing  the  same  into  the  possessioti  of  those  Ian  full//  entitled  thereto).  The  question 
is,  Avhat  did  Detective  Swan  (meaning  said  James  0.  Swan)  leave  this  city  lor 
(meaning  said  city  of  Providence)  and  go  to  the  scene  of  the  wreck?  (meaning 
the  place  where  the  said  steamer  Rhode  Island  was  icrecked).  Did  he  (meaning 
said  James  O.  Swan)  go  to  protect  the  property  from  thieves  and  assist  in  its 
saving,  or  did  he  (meainng  said  James  O.  Sjvan)  go  for  the  purpose  of  scooping 
in  what  he  (meaning  said  James  0.  Swan)  could  lay  his  (meaning  said  James 
O.  Siran's)  hands  uj)onV  (meaning  in  connection  with  the  aforegoing  to  charge 
hy  interrogation  and  insinxation  that  said  James  0.  Swan,  instead  of  going  to 
said  place  for  a  p>roper  purpose,  loent  therefor  the  purjjose  of  unlawfully  and 
improperly  taking  possession  of,  and  ai^propriating  to  his  own  use  and  heneft, 
jyroperty  from  said  wreck).  It  don't  seem  probable  that  citizen  tax- payers  would 
san(;tion  the  idea  of  ])aying  a  man  |3.50  per  day  to  go  on  a  wrecking  cruise,  and 
keep  all  the  spoils  he  could  get  (meaning  that  said  James  O.  Swan  being 
employed  hy  the  city  of  Providence,  and  going  to  the  place  of  said  wreck,  abused 
the  purpose  for  which  he  went  hy  unlawfully  and  improperly  keepjing  and  appro- 
jiriating  to  himself  for  his  own  use  and  henejit  and  j^Toft,  property  which  might 
come  into  his  possession  from  said  ivreck).  If  all  the  policemen  who  were  sent 
to  the  wreck  of  the  Rhode  Island  [meaning  said  steamer  Jihode  Island)  acted  in 
the  same  way  (meaning  in  the  way  charged  as  aforesaid  in  said  j^uhlication  us 
hy  the  innuendoes  aforesaid),  a  disgrace  of  greater  magnitude  would  rest  uj)on  the 
force  (meaning  the  police  force  of  said  city  of  Providence)  than  there  is  at 
present  upon  it"  [meaning  said  force)  (meaning  that  the  conduct  of  said  James 
O.  Swan  in  connection  with  the  ivreck,  and  ivith  property  therefrom,  has  brought 
disgrace  upon  the  police  force  of  said  city  of  Providence)  ;  to  the  great  injury, 
scandal,  and  disgrace  of  the  said  James  O.  Swan,  and  against  the  ibrm  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
state.  Preferred  by         Sam'i.  P.  Colt,  Assistant  Attorney- General. 

After  a  verdict  of  guilty  had  been  rendered  in  the  court  of  common  pleas,  the 
defendants  moved  in  arrest  of  judgment,  and  as  reasons  therefor  alleged — 

\st.    That  no  indictable  offence  was  set  J'orth  in  the  indictment. 

2d.  1'hat  proper  averments  and  inducement  were  wanting  in  the  indictment  to 
render  certain  precisely  what  the  libel  is  of  ivhich  the  defendants  are  accused. 

The  motion  was  overruled  and  the  defendants  excepted.  The  case  then  came 
up  on  the  exceptions. 

The  opinion  of  the  supreme  court  was  given  by  Durfee,  C.  J.,  as  follows: — 
"  The  motion  in  arrest  raises  the  (juestion  whether  the  defendants  are  duly  accused 
of  a  criminal  libel  on  James  0.  Swan.  We  think  the  (piestion  must  be  answered 
affirmatively.  The  publieation  complained  of  as  libellous  is  recited  verbatim  in 
the  indictment,  being  prefaced  by  an  inducement  setting  forth  extrinsic  facts  and 
circumstances  and  accompanied  by  innuendoes  which  explain  its  meaning  and 
ajjplication.  It  is  true  it  imputes  no  indictable  oU'ence,  but  it  is  not  neeessary 
that  it  should  to  make  It  libellous.  It  is  enough,  if  false  and  malicious,  that  it 
implies  conduct  which,  if  said  Swan  were  guilty  of  it,  would  injure  his  rei)utation, 
or  degrade  him  in  society,  or  lower  him  in  tlie  confidence  of  the  comuuuiity,  or 
bring  him  into  public  hatred  and  contempt.  2  Whart.  Crim.  Law,  §  '1^)'M\ ;  State 
f.  Jeandell,  5  ilar.  (Del.)  475;  Tillson  v.  llobbins,  G8  Me.  295;  Cooper  v. 
Greeley,  1  Denio,  347  ;  Miller  v.  Butler,  G  Cush.  71  ;  Commonwealth  v.  Wright, 
1  Cush.  46  ;   Villars  v.  Wonsley,  2  AVils.  403. 

"The  publication  complained  of  was,  in  our  opinion,  well  calculated  to  produce 
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wickeddl}',  maliciously,  and  unlawfully  did  compose  and  write, 
and  cause  and  procure  to  be  composed  and  written,  a  certain 

precisely  these  effects,  and  all  the  more  calculated  to  produce  them  because  of 
the  ofTiL-iiil  character  of  James  O.  Swan  and  of  the  avidity  of  the  public  for  scan- 
daloiH  stories  against  men  in  office. 

"  The  specific  objections  to  the  indictment  are  two  :  The  first  is  that  the  publi- 
cation is  not  susceptible  of  so  defamatory  a  meaning  as  is  attributed  to  it  by  the 
innuendoes.  We  think,  on  the  contrary,  that  the  innuendoes  err  rather  by  defect 
than  excess  of  imputations.  And  the  verdict,  of  course,  shows  that  the  jury  were 
of  the  opinion  that  the  publication  was  in  fact  intended  to  convey  the  meanings 
attributed  to  it.  Commonwealth  i'.  Keenan,  67  Penn.  St.  203;  Sanderson  v. 
Caldwell,  45  N.  Y.  308. 

"  The  second  objection  is  that  the  publication  is  not  libellous  per  se,  and  that, 
for  that  reason,  the  indictment  is  fatally  dei'ective  in  not  alleging  with  certainty 
and  particularity  whiit  the  libel  or  defamation  is  which  is  contained  in  it,  and 
against  the  clun-ge  of  which  tlie  defendants  had  to  defend  themselves.  It  is  not 
by  any  means  clear  to  our  minds  that  the  publication  is  not  libellous  j)er  se,  but 
granting  that  it  is  not,  we  nevertheless  consider  the  indictment  sufhcient.  We 
think  it  not  improbable  that  it  Avould  have  been  more  perfect  in  point  of  form, 
if  the  colloquium  or  prefatory  averments  liad  set  fbrtli  witli  more  precision  the 
defamatory  imputations  which  tlie  defendants  are  accused  of  making  in  tlie  pub- 
lication, but  under  our  statutes  (Gen.  Stat.  11.  I.,  chap.  236,  §  4)  no  indictment 
'shall  be  abated  or  (piashed  for  any  want  of  foi-ni,  provided  it  contain  sucii  alle- 
gations of  the  offence  that  the  accused  sliall  be  able  to  plead  and  make  defence 
thereto,  without  prejudice  to  his  rights  and  to  avail  liimself  of  any  judgment 
thereon  in  case  of  a  second  complaint  against  liim  for  the  same  oflence,'  and  in 
our  opinion  the  indictment  here  comes  fully  up  to  these  reipiirements. 

"The  indictment  shows  tliat  previous  to  the  publication  complained  of,  James 
O.  Swan  was  a  police  constabk^  and  detective  in  Providence,  and  that  the  steamer 
Rhode  Island  liaving  been  wrecked  ofi'  the  coast  at  South  Kingstown.  Ire  went 
there  to  ascertain  who  had  possession  of  the  freigiit,  cargo,  and  propt-rty  wliich 
had  been  washed  ashore,  tliough  it  does  not  state  whether  he  went  in  liis  iiulividual 
or  ollicial  capacity.  Tlie  indictment,  liaving  so  averred,  goes  on  to  allege  that 
the  defendants,  maliciouslj-  contriving  and  intending  to  vilify  and  defame  said 
Swan,  both  as  an  individual  and  a  jiolice  constable  and  detective,  published  of 
and  concerning  liirii,  etc  ,  sc^tting  forth  the  alleged  libel  with  innuendoes. 

"  The  alh^ged  libel  contains  several  distinct  statements,  the  first  of  which  is  the 
following:  '  IJetective  Swan  holds  at  present  some  one  and  a  half  tons  of  rubber, 
picki'd  up  at  the  wreck  of  the  steamer  Rhode  Island.  Boston  parties  shipped 
(jiiantities  of  rubber  on  that  steamer,  and  of  the  same  kind  that  Swan  now  holds, 
but  of  course  the  marks  of"  identification  have  been  eifaced  and  they  cannot  prove 
their  jiroperty,  and  so  Swan  holds  it,  and  will,  undoubtedly,  eventually  sell  it.' 
It  is  very  ])lain  here  that  the  imputation  is  that  Swan,  having  got  possession  of 
rubber  from  the  wreck,  belonging  to  some  jiersoii  or  persons  other  than  himself, 
ami  proliably  to  said  Boston  siiippers,  nevertheless,  taking  advantage  of  the 
effacemeiit  of  the  identifying  marks,  and  without  seeking  tor  tlic  owners,  was 
liolding  it  with  the  intention  of"  eventually  selling  it  and  ajiiiropriating  the  pro- 
ceeds of  the  sale  to  himself".  The  innuendoes  actually  inserted,  liowevi'r,  fail  to 
bring  out  the  imputation  so  explicitly  as  we  have  stated  it.  The  main  innuendo 
is  this:  'Meaning  that  said  James  ().  Swan  has  taken  possession  of  and  holds 
rubbei-  from  those  lawfully  entitled  to  the  possession  thereof,  with  the  intention 
of"  selling  the  same,  instead  of  delivering  the  sanu^  into  the  possession  of  those 
entitlefl  thereto.'  If  the  indictment  rested  solely  on  the  first  statement,  as  thus 
explained,  the  objection  to  it  woidil  have  some  ])laiisil»ility,  for  the  reason  that 
the  innuendo  does  not  bring  cleai'ly  out  what  we  think  was  onlinarily  meant  to  be 
understood,  namely,  that  Swan,  taking  advantage  of  the  eflaccment  of  tiie  marks, 
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false,  scandalous,  malicious,  and  defamatory  libel,  of  and  con- 
cerning the  said  A.  B.,  containing  the  false,  scandalous,  mali- 
cious, and  defamatory  words  and  matter  following,  of  and  con- 
cerning the  said  A.  B.,  that  is  to  say  {set  out  a  copy,  with  prope?^ 
injiuendoes  to  explain  the  meaning,  if  they  be  necessary),  which  said 
scandalous,  malicious,  and  defamatory  libel,  he  the  said  C.  D., 
afterwards,  to  wit,  on,  etc.,  at,  etc.,  wickedly,  maliciously,  and 
unlawfully  did  send,(^)  and  cause  to  be  sent,  to  one  E,  F.,  in  the 

and  not  seeking  for  the  owners  -whoni  lu;  eould  readily  find,  intended  to  sell  the 
rubber  and  appropriate  the  proceeds  ;  but  whether  even  then  the  objection  would 
be  tenable  we  need  not  decide,  for  other  statements  follow,  of  which  the  libellous 
meanings  are  brought  out  with  unexceptionable  precision. 

"The  second  statement  is  as  follows:  'The  question  is,  What  did  Detective 
Swan  leave  this  city  for  and  go  to  the  scene  of  the  wreck  '?  Did  he  go  to  protect 
the  property  from  thieves  and  assist  in  the  savinor,  or  did  he  go  for  the  purpose 
of  scoo[)ing  in  what  he  could  lay  his  hands  upon?'  The  principal  innuendo  is, 
'  Meaning,  in  connection  with  the  aforegoing,  to  charge  by  interrogation  and 
insinuation,  that  said  James  O.  Swan,  instead  of  going  to  said  place  for  a  proper 
purpose,  went  there  for  the  purpose  of  unlmrfuUij  and  impiriperly  taking  posses- 
sion of,  and  ap})ropriating  to  his  own  use  and  benefit,  property  from  said  wreck,' 
or,  to  use  other  language,  that  he  went  there  for  the  purpose  of  committing,  if 
not  absolute  larceny,  something  which  in  morality  is  not  easly  distinguishal)le 
from  it.  Here  certainly  it  cannot  be  doubted  what  the  imputation  is  which  the 
defendants  are  accused  of  making,  nor  that  it  is  libellous. 

"The  third  statement  and  innuendo  are  these:  'It  don't  seem  probable  that 
citizen  taxpayers  would  sanction  the  idea  of  paying  a  man  $3.50  per  day  to  go 
on  a  wrecking  cruise  and  keep  all  the  spoils  he  could  get.'  (Meaning  that  said 
James  ().  Swan,  being  employed  by  the  city  of  Providence  and  going  to  the 
place  of  said  wreck,  abused  the  ^lurpose  for  which  he  went,  by  unlawfully  and 
improj)erly  keeping  and  appropriating  to  himself  for  his  own  use  and  benefit  and 
profit,  property  which  might  come  into  his  possession  from  said  wreck.)  Here 
likewise,  it  seems  to  us,  the  meaning  is  so  pointedly  brought  out  as  to  leave  no 
doubt  either  what  the  precise  imputation  is,  or  that  it  is  libellous. 

"The  last  statement  is,  as  explained  by  the  innuendo,  to  the  effect  that  Swan's 
conduct  in  respect  of  the  wreck  and  the  property  therefrom,  was  such  that  it  has 
brought  disgrace  upon  the  ])olice  of  the  city  of  Providence.  The  statement  is,  in 
our  opinion,  so  damaging  to  the  reputation  of  Swan,  as  one  of  the  Providence 
police,  that  it  is  libellous,  and  in  this  connection,  so  far  as  we  can  discover,  the 
libel  is  sufficiently  charged. 

"The  defendants  refer  to  State  r.  Corbett,  12  R.  I.  288,  as  a  precedent  in  their 
favor.  In  that  case  there  was  neither  inducement  nor  innuendoes,  and  without 
them  the  publication  complained  of,  though  it  might  have  been  understood  In  a 
sense  which  would  be  defamatory  of  the  jjcrson  alleged  to  be  libelled,  might  like- 
wise have  been  understood  in  a  sense  which  would  be  entirely  innocuous  in  respect 
of  him.  The  publication  here,  as  elucidated,  explained,  and  charged  in  the 
indictment,  is  not  open  to  any  such  objection. 

"The  exception  is  overruled,  and  the  cause  remanded  for  sentence." 

(r/)   2  Stark,  on  Slander,  369. 

W  here  a  libel  merely  reflects  on  a  person  in  his  profession,  trade,  or  business  ; 
and  the  publication  is  confined  to  that  person,  it  is  not  sufficient  to  aver  an  inten- 
tion to  disparage  and  injure  the  party  in  his  profession,  trade,  or  business ;  the 
indictment  ought  to  allege  an  intent  to  provoke  and  excite  the  prosecutor  to  a 
breach  of  the  peace.  R.  v.  AVegener,  1  Stark.  N.  C.  245;  2  Stark,  on  Slander, 
324;   Wh.  Cr.  L.  8th  ed.  §§  1618-9. 
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form  of  a  letter,  directed  to  the  said  E.  F.,  and  did  thereby  then 
and  there  unlawfully,  wickedly,  and  maliciously  publish,  and 
cause  to  be  published,  the  said  libel,  to  the  great  damage,  dis- 
grace, scandal,  and  infamy  of  the  said  A.  B.,  and  against,  etc. 
{Conclude  as  in  book  1,  chapter  8.) 

Second  count. 

That  the  said  C.  D.,  being  such  envious,  evil,  wicked,  and  ma- 
licious person,  and  wickedly,  maliciously,  and  unlawfully  mind- 
ing, contriving,  and  intending  as  aforesaid,  afterwards,  to  wit, 
on  the  same  day  and  year  aforesaid,  at,  etc.  {giving  place),  of 
his  great  hatred,  malice,  and  ill-will  towards  the  t^aid  A.  B., 
wickedly,  maliciously,  and  unlawfully  did  write  {oi^  print)  and 
publish,  and  cause  and  procure  to  be  written  {o?^  printed)  and 
published,  a  certain  other  false,  scandalous,  malicious,  and  de- 
famatory libel  of  and  concerning  the  said  A.  B.,  containing 
the  false,  scandalous,  malicious,  and  defamatory  words  and  mat- 
ter following,  of  and  concerning  the  said  A.  B.,  that  is  to  say 
{set  out  the  libel,  and  conclude  as  before). 

(941)  Libel  charging  "  scuttling  ship,"  etc. 

That  P.  C,  on,  etc.,  at,  etc.,  unlawfully  and  maliciously  con- 
triving and  intending  to  vilify  and  defame  J.  E.,  E.  A.,  and  P. 
S.,  and  to  bring  them  into  public  scandal  and  disgrace,  etc.,  un- 
lawfully and  maliciously  did  compose,  print,  and  publish,  and 
cause  and  procure  to  be  composed,  printed,  and  published  in  a 
newspaper  printed  and  published  at  B.,  etc.,  called  the  "  Daily 
Inde[)cndcnt,"  a  certain  false,  scandalous,  malicious,  and  defama- 
tory libel  of  and  concerning  the  said  E.,  A.,  and  S.,  and  of  and 
concerning  each  of  them,  containing  therein  among  other  things 
the  false,  malicious,  defamatory,  and  libellous  words  and  matters 
following,  that  is  to  say  :  "  Now,  my  worthies,  E.  .  .  .,  A.  .  .  ., 
a»ul  S.  .  .  .,  a  beautiful  trio  you  are, — three  as  mild-a-mannered 
and  smooth-tongued  scoundrels  as  ever  scuttled  ship  or  cut  a 
tliroat ;"  against,  etc.{h)     {Conclude  as  in  book  1,  chapter  3.) 

(A)   SustaiiK'd  ill  Crowe  v.  Vco\)V\  02  111.  231. 
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(942)  Posting  a  man  as  a  scoundrel^  etc.{i) 

That  "W.  C,  late  of,  etc.,  being  a  person  of  an  envious  and 
wicked  mind,  and  of  a  malicious  disposition,  and  unlawfully  con- 
triving and  intending,  as  much  as  in  him  lay,  to  injure,  oppress, 
aggrieve,  and  vilify  the  good  name,  credit,  and  reputation  of  one 
C.  II.,  etc.,  and  to  bring  him  into  great  contempt,  hatred,  infamy, 
and  disgrace,  on,  etc.,  with  force  and  arms,  at,  etc.,  a  certain  false, 
scandalous,  and  libellous  writing  against  the  said  C.  H.,  falseh', 
maliciously,  and  scandalously  did  frame  and  make,  and  then  and 
there  cause  to  be  written,  published,  and  posted  up  (the  purport, 
substance,  and  effect  of),  which  said  writing  is  as  follows,  to  wit, 
"  C.  H.  (meaning  the  aforesaid  C.  H.)  is  a  lyar,  a  scoxndrel,  a 
cheat,  and  a  swindler — don't  pul  this  down,  Nov.  7,  1807  ;"  and 
that  the  said  "W.  C,  with  intention  to  scandalize  the  said  C.  H., 
and  to  bring  him  into  contempt,  infamy,  and  disgrace,  the  afore- 
said false,  scandalous,  malicious,  and  libellous  writing  so  as 
aforesaid  written,  framed,  and  made,  afterwards,  to  wit,  on,  etc., 
aforesaid,  at  Boston  aforesaid,  and  in  one  of  the  public  streets 
of  said  town,  falsely,  maliciously,  and  scandalously  did  publish 
and  post  up,  and  cause  to  be  published  and  posted  up,  to  the 
great  scandal,  infamy,  and  damage  of  the  said  C.  H.,  to  the 
evil  example,  etc.,  and  against,  etc.  {Conclude  as  in  hook  1,  chap- 
ter 3.) 

(943)  Ld)el  iqjon  an  attorney,  contained  in  a  lettcr.{j) 

That  on,  etc.,  at,  etc.,  one  A.  B.  was  one  of  the  attorneys  of 
the  supreme  judicial  court  of  tiiis  commonwealth,  and  had 
been  and  was,  before  the  composing,  writing,  and  publishing  of 
the  several  false,  malicious,  and  defamatory  libels  hereinafter 
mentioned,  retained  and  employed  by  one  C.  D.,  in  the  business 
and  employment  of  his  the  said  A.  B.'s  profession  of  an  attorney 
at  law,  to  write  a  letter  to  one  E.  F.,  demanding  payment  of  a 
certain  sum  of  money,  to  wit,  the  sum  of  fifty  dollars  then  due 
and  owing  from  the  said  E.  F.  to  the  said  C.  D.,  and  that  the 
said  E.  F.,  of,  etc.,  unlawfully  and  maliciously  contriving  and 
intending  to  injure,  scandalize,  vilify,  and  defame  the  said  A. 

(?)  Com.  V.  Clap,  4  INIass.  IG.S.  Tlio  first  clause  in  brackets  should  be  omitted. 
See  for  otlicr  i'orm,  1045. 

(7)  Davis's  Tree.  15G  ;  3  Chit.  C.  L.  894. 
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B.,  and  to  bring  him  into  public  scandal  and  disgrace,  and  to 
injure,  prejudice,  and  ruin  him  in  his  said  business  and  profes- 
sion of  an  attorney  at  law,  on,  etc.,  at,  etc.,  aforesaid,  unlawfully 
and  maliciously  did  compose  and  write  a  certain  false,  scandal- 
ous, malicious,  and  defamatory  libel  of  and  concerning  the  said 
A.  B.  in  his  said  business  and  profession,  and  of  and  concerning 
the  demand  aforesaid,  so  as  aforesaid  made  by  the  said  A.  B.  on 
the  said  E.  F.  as  aforesaid,  containing  therein,  among  other 
things,  the  false,  malicious,  defamatory,  and  libellous  words  and 
matter  following,  of  and  concerning  the  said  A.  B.,  that  is  to 
say  {here  insert  the  libellous  matter,  icith  jjroper  innuendoes),  which 
said  false,  malicious,  and  defamatory  libel  he  the  said  E.  F., 
afterwards,  to  wit,  on,  etc.,  at,  etc.,  unlawfully  and  maliciously 
did  send,  and  cause  to  be  sent  to  the  said  C.  D.,  in  the  form  of 
a  letter  addressed  to  the  said  C.  D.,  and  thereby  then  and  there 
unlawfully  and  maliciously  did  publish,  and  cause  to  be  pub- 
lished, the  aforesaid  libel,  against,  etc.  {Conelude  as  in  book  1, 
chapter  3.) 

(944)  Publishing  an  ex  parte  statement  of  an  examination  before  a 
magistrate  for  an  offence  with  ichich  the  defendant  ivas 
chargcd.{k) 

That  before  the  printing  and  publishing  of  the  defamatory  and 
malicious  libel  herein  afterwards  mentioned,  to  wit,  on,  etc.,  one 
A.  B.  preferred  to  and  before  C.  D.,  Esq.,  then  and  still  one  of 
the  justices  of  the  peace  within  and  for  tlie  county  of  duly 

and  legally  authorized,  appointed,  and  qualified  to  discharge  and 
j)erform  tlie  duties  of  said  office,  a  certain  complaint  and  charge, 
in  due  form  of  law,  against  one  E.  F.,  for  that  he  the  said  E.  F., 
on,  etc.,  at,  etc.,  with  force  and  arms,  in  and  uj)on  the  body  of 
her  the  said  A.  B.  did  make  an  assault,  with  intent  her  the  said 
A.  ]3.  to  ravish  and  carnally  know,  by  force  and  against  her  will, 
against  the  peace,  etc.,  and  the  form  of  the  statute,  etc.  And 
the  jurors  aforesaid,  ui)on  tlieir  oath  aforesaid,  do  further  present, 
that  G.  II.,  of,  etc.,  printer,  well  knowing  the  premises,  but  devis- 
ing and  intending  to  traduce  and  defame  the  said  E.  F.,  and  to 
injure  and  prejudice  him  in  the  minds  of  the  good  jjcople  of  said 

(/._)   Davis's  Tree.  1.^.8  ;  3  Cliit.  C.  J..  'Jll  ;   2  Caiiii>l).  llq).  5G3. 
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commonwealth,  and  to  cause  it  to  be  believed  that  lie  was  liuilty 
of  the  said  felonious  assault,  and  thereby  to  prevent  the  due  ad- 
ministration of  justice,  and  to  deprive  the  said  E,  F.  of  the  bene- 
fit of  an  impartial  trial  for  and  concerning  the  matter  of  the 
said  charge,  on,  etc.,  at,  etc.,  did  wili'ull}^  and  maliciously  print 
and  publish,  and  did  cause  and  procure  to  be  [)rintc  1  and  j»ub- 
lished,  a  certain  scandalous,  malicious,  and  defamatory  liljcl,  of 
and  concerning  the  said  charge  and  the  matter  thereof,  and  of 
and  concerning  the  said  E.  F.  ;  in  which  said  scandalous  and  ma- 
licious libel  was  and  is  contained,  amongst  other  things,  the  false, 
scandalous,  defamatory,  and  libellous  w^ords  ami  matter  follow- 
ing, of  the  said  E.  F.,  to  wit  {here  insert  the  -publication  correctly 
and  with  proper  innuendoes)^  to  the  great  damage,  etc.,  of  him 
the  said  E.  F.,and  against,  etc.  {Conclude  as  in  book  1^  chap- 
ter 3.) 

(945)  Information  for  writing  and  publishing  a  libel  against  the  king 
and.  governmcnt.il) 

That  J.  H.,  late,  etc.,  being  a  wicked,  malicious,  seditious,  and 
ill-disposed  person,  and  being  greatly  disaliected  to  our  said  lord 
the  king,  and  to  his  administration  of  the  government  of  this 
kingdom  and  the  dominions  thereunto  belonging,  and  w^ickedly, 
maliciously,  and  seditiously  contriving,  devising,  and  iiitet)(ling 
to  stir  up  and  excite  discontent  and  sedition  among  his  majesty's 
subjects,  and  to  alienate  and  withdraw  the  aiiection,  tidelity,  and 
allegiance  of  his  majesty's  subjects  from  his  said  majesty,  and  to 
insinuate  and  cause  it  to  be  believed  that  divers  of  his  said  maj- 
esty's innocent  and  deserving  subjects  had  been  inhumanly  mur- 
dered by  his  said  majesty's  troops  in  the  province,  colony,  or 
plantation  of  the  Massachusetts  Bay  in  New  England,  in  Amer- 
ica, belonging  to  the  crown  of  Great  Britain,  and  unlawfully  and 
wickedly  to  seduce  and  encourage  his  majesty's  subjects  in  the 
said  province,  colony,  or  plantation,  to  resist  and  oppose  his  said 
majesty's  government,  on,  etc.,  with(?/i)  force  and  arms,  at,(/i)  etc., 

(0  2  Stark,  on  Slander,  3.58. 

(?n)  This  allegation  is  unnecessary.  See  7  T.  R.  4 ;  2  Stark,  on  Slan'ler, 
359. 

(n)   As  to  the  venue,  see  2  Stark,  on  Slander,  302  ;   lb.  3.59. 
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wickedly,  maliciously,(o)and  seditiously  did  write  and  publislj,(/)) 
and  cause  and  procure  to  be  written  and  published,  a  certain 
fa1se,('7)  wicked,  malicious,  scandalous,  and  seditious  libel,(r)  of 
and  concerning  his  said  majesty's  government  and  the  employ- 
ment of  iiis  troops,  according  to  the  tenor  and  eflect(.^)  follow- 
ing:— 

"  King's  Arms  Tavern,  CornhiJ],  June  7,  1775. 
"At  a  special  meeting  this  day  of  several  members  of  the 
Constitutional  Society,  during  an  adjournment,  a  gentleman 
proposed  that  a  subscription  should  be  immediately  entered  into 
by  such  of  the  members  present  who  might  a[)prove  the  purpose, 
for  raising  the  sum  of  one  hundred  pounds,  to  be  applied  to  the 
relief  of  the  widows,  orphans,  and  aged  parents  of  our  beloved 
American  fellow-subjects,  who,  faithful  to  the  character  of  Eng- 
lishmen, preferring  death  to  slaver}^,  were  for  that  reason  only, 
inhumanly  murdered  by  the  king's  (meaning  his  majesty's)(^) 
troops  at  Lexington  and  Concord,  in  the  i»rovince  of  Massachu- 
setts (meaning  tlie  said  province,  colony,  or  i>lantation  of  the 
Massacliusetts  Bay  in  New  England,  in  America),  on  the  nine- 
teenth of  last  April  ;  which  sum  being  immediately  collected,  it 
was  thereupon  resolved,  that  Islv.  II.  (moaning  himself  the  said 
J.  11.)  do  pay  to-morrow  into  the  hands  of  Messrs.  B.  and  C,  on 
account  of  Dr.  F.,  the  said  sura  of  one  hundred  pounds;  and 
that  Dr.  F.  be  requested  to  apply  the  same  to  the  above  men- 
tioned purposes:  J.  H."  (meaning  himself  the  said  J.  II.),  in 
contempt  of  our  said  lord  the  king,  in  open  violation  of  the 
laws  of  this  kingdom,  and  against,  etc.  {Conclude  as  in  hook  1, 
chapter  3.) 

Second  count. 

That  tliesaid  J.  II.,  being  such  person  as  aforesaid,  and  again 
unlawl'nlly,  Avickedly,  maliciously,  and  seditiously  devising,  con- 

(ri)  As  to  tliis  avcnuciit,  yce  2  Stark,  on  SlamU'r,  .'10;i ;  lU.  ;>")!);  Sty.  .S!)'i  ;  1 
Viri.  Ah.  3.'i. 

(p)  1  Stark,  on  Slander,  Sns ;  Baldwin  /-.  Elpliinstonc,  IJla.  11.  l(i;J7  ;  2 
Stark,  on  Slander,  '.ir)'.K 

('/)  This  allej^ation  need  not  lie  proved.  See  7  T.  K.  1  ;  2  Stark,  on  Slander, 
803  ;   lb.  .S59. 

(?•)   See  1  Stark,  on  Slander,  :f.".s  ;   2  Stark,  on  Slander,  .•?.')!). 

(.s)  See  1  Stark,  on  Slamler,  ;!(;4  ;   2  Stark    on  Slander,  ;(.")!». 

(/)  As  to  tlie  nature  anrl  nse  ai'  tin-  innuendo,  sec  sh^»«,  notes  to  910  ;  1  Stark, 
on  Slander,    tlS;    2  Stark,  on  Slandrr,  ;(.")!). 
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triving,  and  intending  as  aforesaid,  afterwards,  to  wit,  on,  etc., 
with  force  and  arms,  at,  etc.,  wickedly,  maliciously,  and  sedi- 
tiously printed  and  published,  and  caused  and  procured  to  be 
I)rinted  and  jmblislied,  in  a  certain  newspaper  entitled  "The 
Morning  and  London  Advertiser,"  a  certain  other  false,  wicked, 
scandalous,  malicious,  and  seditious  libel,  of  and  concerning  his 
said  majesty's  government  and  the  employment  of  his  troops,  ac- 
cording to  the  tenor  and  effect  following,  that  is  to  say  {setting 
out  the  libel,  caul  conclude  as  before). 

(9-46)  Third  and  fourth  counts.     For  'publishing  the  same  in  other 

newspaijers. 

Fifth  count. 

Wickedly,  maliciously,  and  seditiouslj'did  print  and  publish, 
and  cause  and  procure  to  be  printed  and  published,  a  certain 
other  false,  wicked,  malicious,  scandalous,  and  seditious  libel,  of 
and  concerning  his  said  majesty's  government  and  the  employ- 
ment of  his  troops,  according  to  the  tenor  and  effect  following, 
that  is  to  say  {as  before). 

Sixth  count.     For  printing  and  publishing  the  first  part  of  the 

libel. 

Seventh  count. 

That  the  said  J.  H.,  being,  etc.,  and  again  unlawfully,  wickedly, 
maliciously,  and  seditiously  contriving,  devising,  and  intending, 
as  aforesaid,  afterwards,  to  wit,  on,  etc.,  with  force  and  arms,  at, 
etc.,  wickedly,  maliciously,  and  seditiously  did  write  and  publish, 
and  cause  and  procure  to  be  written  and  published,  a  certain 
false,  wicked,  scandalous,  malicious,  and  seditious  libel,  of  and 
concerning  his  said  majesty's  government  and  the  employment 
of  his  troops,  according  to  the  tenor  and  effect  following  :  "  I 
(meaning  himself  the  said  J.  H.)  think  it  proper  to  give  the  un- 
known contributor  this  notice,  that  I  (again  meaning  himself  the 
said  J.  H.)  did  yesterday  pay  to  Messrs.  B.  and  C.,on  the  account 
of  Dr.  F.,  the  sum  of  fifty  pounds,  and  that  I  (again  meaning 
himself  the  said  J.  11.)  will  write  to  Dr.  F.,  requesting  him  to 
apply  the  same  to  the  relief  of  the  widows,  orphans,  and  aged 
parents  of  our  beloved  American  fellow-subjects,  who,  faithful 
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to  the  character  of  Englishmen,  preferring  death  to  slavery,  were, 
for  that  reason  only,  inhumanly  murdered  by  the  king's  (mean- 
ing his  said  majestj^'s)  troops,  at  or  near  Lexington  and  Concord, 
in  the  province  of  Massachusetts  (meaning  the  said  province, 
colony,  or  plantation  of  the  Massachusetts  Bay,  in  New  England 
in  America),  on  the  nineteenth  of  last  April:  J.  H."  (again 
meaning  himself  the  said  J.  H.)  {Conclusion  as  before.){u) 
For  sedition  generally,  see  post,  961,  etc.,  1127,  etc.) 

(947)  Libel  on  the  president  of  the  United  States.{v) 

That  T.  C,  late,  etc.,  being  a  person  of  wicked  and  turbulent 
disposition,  designing  and  intending  to  defame  the  president  of 
the  United  States,  and  to  bring  him  into  contempt  and  disrepute, 
and  to  excite  against  him  the  hatred  of  the  good  people  of  the 
United  States,  on,  etc.,  at,  etc.,  and  within  the  jurisdiction  of 
this  court,  wnckedly  and  maliciously  did  write,  print,  utter,  and 
publish  a  false,  scandalous,  and  malicious  writing  against  the 
said  president  of  the  United  States,  of  the  tenor  and  effect  fol- 
lowing, that  is  to  say  :  "  Nor  do  I  (himself  the  said  T.  C.  meaning) 
see  any  impropriety  in  making  this  request  of  Mr.  Adams  (mean- 
ing John  Adams,  Esq.,  president  of  the  United  States)  at  the 
time;  he  (the  said  president  of  the  United  States  meaning)  had 
just  entered  into  office  ;  he  (meaning  the  said  president  of  the 
United  States)  was  hardly  in  the  infancy  of  political  mistake  ; 
even  those  who  doubted  his  capacity  (meaning  the  capacity  of  the 
said  president  of  the  United  States)  thought  well  of  liis  (mean- 
ing the  said  president  of  the  United  States)  intentions."  And 
also  the  false,  scandalous,  and  malicious  words  of  the  tenor  and 
effect  followintr,  that  is  to  say  :  "  Nor  were  we  (meaning  the  people 
of  the  United  States)  yet  saddled  with  the  expense  of  a  perma- 
nent navy,  or  threatened  under  his  (meaning  the  said  president 
of  the  United  Sates)  auspices  with  the  existence  of  a  standing 

()/)  Tho  original  (sot;  Oowp.  C,H^)  coiitiiiiis  f)tlicr  counts  stating  the  printinfir 
and  pnljlisliin;:  of  (lie  latter  lilii'l  in  tliircrcnt  nc\vs])ai)ers,  and  also  the  publishing 
othoth  on  diU'crcnt  diiys.      2  Stark,  on  Shindcr,  :i(;i. 

(/•)  Tliis  was  tht'.  iiidictim-nt  in  thf  ccU-hrutcd  case  in  whicli  Dr.  Tiionias 
Cooper  was  convicted  in  IHOO,  and  whi<'h  afterwards  Ixranie  tin*  canst- of  con- 
siderable political  contention.  It  was  ])repared  hy  Mr.  llnwle,  then  district 
attorney  of  the  United  States,  and  stood  the  test  of  severe  scrutiny.  Since 
thi-  repeal  of  the  sedition  law,  the  ollence  is  no  h)n<rer  cngnizahle  in  tlie  fe(h'ral 
courts  ;  but  the  pre<'edent  may  be  of  use  in  indictments  atcommon  law  in  thestatcs. 
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army.  Our  credit  (meanino;  the  credit  of  the  United  States)  was 
never  yet  reduced  so  low  as  to  borrow  money  at  eiajht  per  cent, 
in  time  of  peace,  while  the  unnecessary  violence  of  official  ex- 
pressions might  justly  have  provoked  a  war." 

And  also  the  false,  scandalous,  and  malicious  words  of  the 
tenor  and  effect  following,  that  is  to  say  :  "Mr.  Adams  (meaning 
the  said  president  of  the  United  States)  had  not  yet  projected 
his  (the  said  president  of  the  United  States  meaning)  embassies 
to  Prussia,  Russia,  and  the  Sublime  Porte,  nor  had  he  (the  said 
president  of  the  United  States  meaning)  yet  interfered  as  presi- 
dent of  the  United  States  to  influence  the  decisions  of  a  court 
of  justice — a  stretch  of  authority  which  the  monarch  of  Great 
Britain  would  have  shrunk  from — an  interference  without  pre- 
cedent, against  law,  and  against  mercy.  This  melancholy  case 
of  Jonathan  Robbins,  a  native  citizen  of  America,  forcibly  im- 
pressed by  the  British,  and  delivered  up  with  the  advice  of  Mr. 
Adams  (meaning  the  said  president  of  the  United  States)  to  the 
mock  trial  of  a  British  court-martial,  had  not  yet  astonished  the 
republican  citizens  of  this  free  country  (meaning  theUnited  States 
of  America) — a  case  too  little  known,  but  of  Avhich  the  people 
(meaning  the  people  of  the  said  United  States)  ought  to  be  fully 
apprised  before  the-election,  and  they  shall  be;"  to  the  great  scan- 
dal of  the  president  of  the  United  States,  to  the  evil  example  of 
others  in  the  like  case  offending,  against,  etc.  {Conclude  as  in 
book  1,  chapter  3.) 

(948)  Another  form  for  same.{w) 

That  II.  C,  late,  etc.,  being  a  malicious  and  seditious  man, 
of  a  depraved  mind,  and  wicked  and  diabolical  disposition,  and 
also  deceitfully,  wickedly,  and  maliciously  devising,  contriving 
and  intending  T.  J.,  Esq.,  president  of  the  United  States  of 
America,  to  detract  from,  scandalize,  traduce,  vilify,  and  to  rep- 
resent him  the  said  T.  J.  as  unworthy  the  confidence,  respect, 

(«•)  People  V.  Croswoll,  3  Johns.  337.  In  consoquence  of  the  equal  division 
of  the  su])reine  court  of  New  York  on  the  <j;reat  (juetstions  involved  in  this  ease, 
no  judirnient  Avas  entered  on  the  indictment ;  but  its  value  as  a  precedent  is  estab- 
lished by  the  fact  that  it  was  drawn  by  ^Ir.  Ambrose  Spencer,  one  of  the  most 
acute  and  accomplished  pleaders  of  the  day,  and  that  no  technical  exception  was 
taken  to  it  by  ]Mr.  Hamilton.  At  the  same  time,  I  apprehend  the  passafre  in 
italics  is  surplusage,  and  that  the  "or"  in  the  averment  of  the  publication  had 
better  be  changed  to  "  and." 
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and  attachment  of  the  people  of  the  Uiiited  States,  aud  to 
alienate  aud  withdraw  from  the  said  T.  J.,  Esq.,  president  as 
aforesaid,  the  obedience,  fidelity,  and  allegiance  of  the  citizens 
of  the  state  of  Xew  York,  and  also  of  the  said  United  States ; 
and  wickedly  and  seditiously  to  disturb  the  peace  and  trau- 
qiiillity,  as  well  of"  the  people  of  the  state  of  New  York  as  of 
the  United  States;  ami  also  to  bring  the  said  T.  J.,  Esq.  (as 
much  as  in  him  the  said  H.  C.  lay),  into  great  hatred, contempt, 
and  disgrace,  not  only  with  the  people  of  the  state  of  jS'ew 
York  and  the  said  [)eople  of  the  United  States,  but  also  with 
the  citizens  and  subjects  of  other  nations;  and  for  that  ■purpose 
the  said  H.  C.  did,  on,  etc.,  at,  etc.,  wickedly,  maliciouslj',  and 
seditiously  print  and  publish,  and  cause  and  procure  to  be  printed 
and  published,  a  certain  scandalous,  malicious,  and  seditions 
libel,  in  a  certain  paper  or  (and)  publication  entitled  "The 
Wasp;"  containing  therein, among  other  things, certain  scanda- 
lous, malicious,  inflammatory,  and  seditious  matters,  of  and  con- 
cerning the  said  T.  J.,  Esq.,  then  and  yet  being  president  of 
the  United  States  of  America,  that  is  to  say,  in  one  part  thereof, 
according  to  the  tenor  and  effect  following,  that  is  to  say:  "lie 
(the  said  T.  J.,  Esq.,  meaning)  paid  C.  (meaning  one  J.  T. 
C.)  for  calling  Washington  (meaning  G.  W.,  Esq.,  deceased, 
late  president  of  the  said  United  States)  a  traitor,  a  robber,  and 
a  perjuror;  for  calling  Adams  (meaning  J.  A.,  Esq.,  late  presi- 
dent of  the  said  United  States)  a  hoary-headed  incendiary,  and 
for  most  grossly  slandering  the  private  characters  of  men  whom 
he  (meaning  the  said  T.  J.)  well  knew  to  be  virtuous;"  to  the 
great  scandal  and  infamy  of  the  said  T.  J.,  Esq.,  [iresident  of 
the  said  United  States,  in  contempt  of  the  peoi>le  of  the  said 
state  of  New  York,  in  open  violation  of  the  laws  of  the  said 
state,  to  the  evil  example,  etc.,  and  against,  etc.  (Conclude  as  in 
hook  1,  chapter  3.) 

(949)  Libel  on  a  Judge  and  Jiinj  when  in  the  execution  of  their 

dutics.{x) 

That  heretofore,  to  wit,  at  the  sittings  at  nisi  prius,  holdcn 
on,  etc.,  at,  etc.,  before  the  right  honorable  Sir  Frederick  Pollock, 

(.r)   Arch.  C.  p.  .")th  Am.  orl.  Gf):,.     StM-  R.  v.  White,  1    Campb.  ;!;">:» ;   R.  v. 
Watson,  2  T.  R.  199.     Sec  Wl».  Cr.  L.  stli  ed.  §  1039. 
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chief  baron  of  our  said  lady  the  queen,  of  her  court  of  ex- 
chequer at  Westminster  aforesaid,  a  certain  issue  duly  joined  in 
the  said  court,  between  one  A.  B.  and  one  C.  D.,  in  a  certain  ac- 
tion on  promises  in  which  the  said  A.  B.  was  plaintiff  and  the 
said  C.  1).  defendant,  came  on  to  be  tried  in  due  form  of  law, 
and  was  then  and  there  tried  by  a  certain  jury  of  the  country, 
in  that  behalf  duly  sworn  and  taken  between  the  parties  afore- 
said. 

And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further 
present,  that  J.  S.,  late,  etc.,  being  a  wicked  and  ill-disposed 
person,  wickedly  and  maliciously  contriving  and  intending  to 
bring  the  administration  of  justice  in  this  kingdom  into  con- 
tempt, and  to  scandalize  and  vilify  the  said  Sir  F.  P.  and  the 
jurors  by  whom  the  said  issue  Avas  so  tried  as  aforesaid,  and  to 
cause  it  to  be  believed  that  {Jtere  state  the  effect  of  the  libel),  on, 
etc.,  with  force  and  arms,  at,  etc.,  wickedly  and  maliciously  did 
write  and  publish,  and  cause  and  procure  to  be  written  and  pub- 
lished, a  certain  false,  wicked,  malicious,  and  scandalous  libel, 
of  and  concerning  the  administration  of  justice  in  this  kingdom, 
and  of  and  concerning  the  trial  of  the  said  issue,  and  of  and 
concerning  the  said  Sir  F.  P.  and  the  jurors  by  whom  the  said 
issue  was  so  tried  as  aforesaid,  according  to  the  tenor  and  effect 
following,  that  is  to  say  {here  set  out  the  libel,  together  loith  such 
innuendoes  as  may  be  requisite),  to  the  great  scandal  and  re- 
proach of  the  administration  of  justice  in  this  kingdom,  in  con- 
tempt of  our  lady  the  queen  and  her  laws,  to  the  evil  example, 
etc.,  and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(950)  Libel  on  a  sheriff,  attributing  to  him  improper  motives  and 
conduct,  in  getting  up  petitions,  etc.,  for  the  locating  of  the 
seat  of  justice  in  a  particular  countg.{y) 

That  A.  B.,  on,  etc.,  at,  etc.,  being  a  person  of  an  envious  and 
evil  and  wicked  mind,  and  wickedly,  maliciously,  and  unlaw- 
fully contriving  and  intending,  as  much  as  in  him  lay,  to  injure, 
oppress,  and  vilify  the  good  name,  fame,  credit,  and  reputation 
of  a  certain  T.  W.,  a  good  citizen  of  this  commonwealth,  and 
siierifl'of  the  county  of  Cabell,  and  to  bring  him  into  contempt, 

(^)  Com.  V.  MoiTis,  1  Va.  Cases,  17G. 
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infamy,  and  disgrace,  and  to  represent  him  as  a  corrupt  officer, 
etc.,  a  certain  scandalous  and  libellous  writing  maliciously  and 
scandalously  did  write  and  publish,  and  then,  etc.,  did  cause  to  be 
written  and  published,  in  the  form  of  a  petition  addressed  to  the 
honorable  the  speakers  and  members  of  the  general  assembly  of 
this  commonwealth,  in  which  said  libel  are  contained  divers  scan- 
dalous, scurrilous,  and  malicious  matters,  according  to  the  tenor 
following:  "  That  the  said  T.  W.,  being  desirous  of  having  it 
(meaning  the  seat  of  justice  for  Cabell  county)  on  his  own  plan- 
tation, where  it  was  first  held,  has,  and  now  is  circulating  a  petition 
in  this  county,  addressed  to  3'our  honorable  body  for  that  purpose. 
Your  petitioners  beg  leave  to  state,  that  the  said  T.  W.  is  ac- 
tuated only  by  selfish  and  interested  motives,  and  is  by  no 
means  governed  by  a  desire  for  the  promotion  of  the  convenience 
and  welfare  of  a  majority  of  the  people  of  this  county  ;  that  the 
place  he  proposes  is  on  his  own  land,  and  that  it  is  not  only 
rendered  almost  inaccessible  by  reason  of  the  hills  and  mountains 
surrounding  it,  but  it  is  not  near  the  centre  of  population  or 
territory,  so  that  it  is  among  the  most  inconvenient  places  tiiat 
could  possibly  be  thought  of,  and  that  the  said  T.  W.  uses  base 
and  dishonorable  means  to  forw^ard  his  views,  for  that  he  being 
high  sheriff  of  this  county,  and  of  course  has  the  collection  of 
the  public  revenue  and  taxes,  he  persuades  ignorant  and  illiterate 
men  to  sign  his  petition,  frequently  stating  that  for  so  doing  he 
W'ill  indulge  them  for  a  time,  and  not  be  over-strenuous  in  his  col- 
lections; that  the  people  of  this  county  are  generally  poor,  and 
as  there  is  very  little  money  in  circulation  among  them,  an  in- 
dulgence of  this  kind  is  to  them  a  great  favor  ;  that  the  said  T. 
AV.  does  not  present  his  petition  at  any  public  collection  of  the 
people,  when  the  merits  of  it  might  be  inquired  into  and  dis- 
cussed, but  i)rocures  signers  to  it,  as  he  rides  through  the  county, 
in  his  office  of  sheriff,  in  secret  and  hidden  j)laces,"  to  the  great 
scandal  and  damage  of  the  said  T.  W.,  to  the  evil  example,  etc., 
and  against,  etc.     [Conclude  as  in  book  1,  chapter  3.) 

(951)  Lihel  on  a  Justice  of  the  police  court  in  Boston^  etc. 

That  B.  W.,  Esq.,  on,  etc.,  at,  etc.,  was  one  of  the  justices  of 
the  ])olice  court  and  justices'  court  for  tlic  county  of  Suffolk, 
and  acting  as  senior  justice  of  the  police  court,  and  that  W.  J. 
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S.,  laborer,  on,  etc.,  at,  etc.,  being  an  evil  disposed  person,  and 
unjustly  and  unlawfully  devising,  contriving,  and  intending,  as 
niucb  as  in  bini  the  said  W.  J.  S.  lay,  to  defame,  asperse,  scan- 
dalize, and  vilify  the  character  of  the  said  B.  W.,  Esq.,  and  to 
insinuate  and  cause  it  to  be  believed  that  the  said  13.  W.  had 
been  guilty  of  gross  misconduct  in  his  said  office  of  justice  of 
the  police  court  as  aforesaid,  did  unlawfully  and  maliciously, 
wickedly  and  scandalouslj-,  compose,  write,  print,  and  publisb, 
and  did  cause  and  procure  to  be  composed,  written,  printed,  and 
published,  in  a  certain  public  newspaper,  entitled  the  "New  Eng- 
land Galaxy,''  a  certain  false,  wicked,  mischievous,  and  scandal- 
ous libel  of  and  concerning  said  B.  W,,  and  of  and  concern- 
ing his  official  conduct  in  said  office  of  justice  of  the  police 
court,  and  of  and  concerning  the  administration  of  the  public 
justice  of  said  police  court,  whilst  he  siiid  B.  W.  was  presiding 
and  sitting  therein  as  one  of  the  justices  of  said  court,  which 
8ai<l  wicked,  mischievous,  and  scandalous  libel  is  to  the  tenor 
and  etiect  following,  that  is  to  say  :  "  After  two  days  and  nights' 
consideration,  we  now  sit  down  in  order  to  give  Mr.  W.  an 
opj)ortunity  to  see  how  he  stands  in  the  opinion  of  great  and 
small.  We  accuse  him  of  disgracing  his  office,  of  perverting 
the  law,  which,  bad  as  it  is,  is  yet  worse  in  such  hands  ;  of  doing 
injustice  to  his  seat  ;  of  descending  from  his  official  dignity  ;  of 
suffering  his  personal  feeling  to  interfere  with  the  discharge  of 
liis  functiojis',  etc.  We  do  not  pretend  that  we  have  related  all 
of  the  above  conversation  with  minute  accuracy,  or  that  we  may 
not  have  forgotten  some  trivial  circumstances;  but  that  it  is 
correct  in  substance  we  pledge  our  sacred  honor,  and  would 
pledge  our  life  if  it  could  be  pledged.  Let  Judge  \V.  choke  a 
week  or  so  on  this  pill"  (meaning  said  libel),  "•  and  we  have  one 
or  two  more  as  hard  to  swallow  in  reserve"  (meaning  that  he, 
said  S.,  had  one  or  two  more  libels  on  said  W.  in  reserve  for 
future  publication).  "These,  bitter  as  they  are,  are  not  the 
words  of  passion,  but  the  deliberate  expression  of  our  conviction 
respecting  the  duty  we  owe  to  ourselves  and  our  country.  We 
think  we  shall  do  service  to  God  and  man  by  removing  this 
unjust  magistrate  from  the  seat  he  disgraces"  (meaning  tliat 
said  W.,  in  tbe  discharge  of  his  official  duty  as  one  of  the  jus- 
tices of   said    police  court,  was  an  unjust  judge,  and  that  be 
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disgraced  such  office  b}'  illegal  and  unjust  conduct,  that  he  ought 
to  be  impeached  of  crimes  and  misdemeanors,  and  ought  to  be 
removed  and  degraded  from  his  office;  and  that  so  enormous 
and  iniquitous  were  his  acts,  doings,  conduct,  and  behavior  in 
his  said  office,  as  one  of  the  justices  of  the  police  court  as  afore- 
said, that,  in  consequence  of  their  enormity  and  iniquity,  it  would 
be  doing  service  to  God  and  man  to  have  him,  said  W.,  removed 
from  said  office);  to  the  great  damage  and  infamy  of  the  said 
W.,  to  the  great  scandal  and  dishonor  of  public  justice,  to  the 
evil  example,  etc.,  against,  etc.,  and  contrary,  etc.(^)  {Conclude 
as  in  book  1,  chapter  3.) 

(952)  Libel  on  an  office7\  said  libel  consisting  of  a  paper  alleged  to 
have  been  read  by  the  defendant  at  a  public  meeting,  but  which 
was  in  the  defendant's  possession^  or  destroyed^  and  conse- 
quently was  not  produced  to  the  grand  jury. {a) 

That  A.  B.,  lute,  etc.,  on,  etc.,  at,  etc.,  and  within  the  juris- 
diction of  the  said  court,  being  a  person  of  evil  mind  and  dispo- 
sition, and  wickedly  and  maliciously  devising  and  intending  to 
bring  contempt,  discredit,  and  dishonor  on  the  administration  of 
public  justice  in  the  said  city  and  county,  to  deprive  C.  D.  (tlie 
said  C.  D.  being,  etc.)  of  his  good  name,  fame,  and  reputation, 
as  well  as  unjustly  to  subject  him,  the  said  C.  D.,  to  high  pains 
and  penalties,  unlawfully,  wickedly,  and  maliciously  did  publish 
and  compose,  and  cause  and  procure  to  be  composed  and  pub- 
lished, a  certain  false,  scandalous,  and  malicious  libel,  of  and 
concerning  the  said  C.  D.,  in  his  office  as  aforesaid;  the  worda 
and  tenor  of  which  said  libel  are  to  this  inquest  unknown,  by 
reason  that  the  said  A.  B.,  having  the  said  libel  in  his  possession 
and  custody,  hath  altogether  refused,  and  still  refuses  to  produce 

{z)  The  distinctive  part  of  this  form  is  drawn  from  Com.  v.  Snellinfi,  15  Pick. 
321.  Tlic  only  (jiicstion  raised  on  the  indictment  was  on  the  jiropriety  of  the 
iinmendoes.  Tiiere  was  no  express  averment  tliat  the  libel  was  of  and  coneern- 
ing  the  removal  of  W .  from  ofliee  by  im|Kai'hiiu'nt.  It  was  luld  that  the  first 
iniiiicnilo  di<l  not  «'nlarj.'c  the  nicanini^  of  the  words  of  the  libel  ;  and  that 
even  if  the  second  innuendo  did  so  (which  it  was  said  it  diil  not),  it  ndjflit  be  re- 
jecti'd  as  snipliisage,  tlie  words  ol"  the  lil)el  beinj^  in  themselves  sullicient  to  sus- 
tain the  indictment.      .Jndirment  was  entered  against  tlie  defendant. 

{«)  Com.  /;.  Stradbrd,  Snp.  Ct.  I'enn.  Dee.  T.  iH-i.'),  No.  .Tft.  This  ease  wa.s 
tried  before  .Judge  Hurnside  in  lH4f!,  at  the  suprenu'  eotu't,  when  the  imlictment 
was  said  by  the  court  to  l>e  good,  though  no  verdict  was  rendered,  there  having 
been  a  disclaimer  and  nolle  prosetjui. 
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the  same,  or  to  permit  the  same  to  be  inspected  by  this  inquest, 
although  thereto  often  requested,  to  wit,  by  the  attorney-general 
of  this  commonwealth,  after  the  publication  of  the  said  libel, 
and  at  and  before  the  sittings  of  this  inquest,  Avhich  said  libel 
contained,  among  other  things,  words  of  the  substance  and  effect 
following,  that  is  to  say  {here  follows  libellous  matlcr)^  to  the 
great  damage,  injury,  and  disgrace  of  the  said  A.  B.,  to  the  great 
discredit  and  dishonor  of  puldic  justice  as  aforesaid,  and  against, 
etc.     {Conclude  as  in  book  \^  chapter  3.) 

(953)  Seditious  libel.  The  libellous  matter  consisting  of  an  address 
to  the  electors  of  Westminster^  of  lohich  the  defendant  was  the 
representative,  charging  the  government  with  trampling  upon 
the  people.[b) 

That  Sir  F.  B.,  late,  etc.,  being  a  seditious,  malicious,  and  ill- 
disposed  person,  and  unlawfully  and  maliciously  devising  and 
intending  to  raise  and  excite  discontent,  disaffection,  and  sedi- 
tion among  the  liege  subjects  of  our  lord  the  present  king,  and 
amongst  the  soldiers  of  our  said  lord  the  king,  and  to  move 
and  excite  the  liege  subjects  of  our  said  lord  the  king  to  hatred 
and  dislike  of  the  government  of  this  realm,  and  to  insinuate 
and  cause  it  to  be  believed  by  the  liege  subjects  of  our  said  lord 
the  king,  that  divers  of  the  liege  subjects  of  our  said  lord  the 
king  had  been  iidiumanly  cut  down,  maimed,  and  killed  by  cer- 
tain troops  of  our  said  lord  the  king,  heretofore,  to  wit,  on,  etc., 
at,  etc.,  unlawfully  and  maliciously  did  compose,  write,  and  pub- 
lish, and  cause  to  be  coniposed,  Avritten,  and  published,  a  certain 
scandalous,  malicious,  and  seditious  libel,  of  and  concerning  the 
government  of  this  realm,  and  of  and  concerning  the  said  troops 
of  our  said  lord  the  king,  according  to  the  tenor  and  effect  fol- 
lowing (that  is  to  say):  "To  the  electors  of  "Westminster :  Gen- 
tlemen, on  reading  the  newspapers  this  morning,  having  arrived 
late  3'esterday  evening,  I  was  filled  with  shame,  grief,  and  indig- 
nation, at  the  account  of  the  blood  spilled  at  Manchester:  This 
then  is  the  answer  of  the  borough-mongers  to  the  petitioning 

{}})  R.  V.  Bimlctt,  4  B.  &  Alt.  95.  This  was  the  indictment  on  wliic-h  Sir 
Francis  Burdctt,  after  a  struggle  of  gi'cat  historical  interest,  was  convicted  and 
sentenced  to  three  months'  imprisonment,  and  a  fine  of  £2000.  See  Wli.  Cr.  L. 
8th  ed.  §§  1612,  1618,  1620,  1643,  1655. 
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people;  this  the  practical  proof  of  our  standing  in  no  need  of 
reform  ;  these  the  practical  blessings  of  our  glorious  borough- 
mongers'  domination ;  this  the  use  of  a  standing  army  in  time  of 
peace.  It  seems  our  fathers  were  not  such  fools  as  some  would 
make  us  believe  in  opposing  the  establishment  of  a  standing 
army,  and  sending  King  William's  Dutch  guards  out  of  the 
country.  Yet  would  to  Heaven  they  had  been  Dutchmen, 
Switzers,  or  Hessians,  or  Hanoverians,  or  anything  rather  than 
Englishmen,  who  did  such  deeds.  What!  kill  men  unarmed, 
unresisting!  and,  gracious  God,  women  too,  disfigured,  maimed, 
cut  down,  and  trampled  on  by  dragoons!  (meaning  the  said 
troops  of  our  said  lord  the  king,  and  meaning  thereby  that 
divers  liege  subjects  of  our  said  lord  the  king  had  been  inhu- 
manly cut  down,  maimed,  and  killed  by  the  said  troops  of  our 
said  lord  the  king).  Is  this  England  ?  This  a  Christian  land  ? 
a  land  of  freedom?  Can  such  things  be,  and  pass  by  us  like  a 
summer  cloud,  unheeded?  Forbid  it  every  drop  of  English 
blood  in  every  vein  that  does  not  [>roclaim  its  owner  bastard. 
Will  the  gentlemen  of  England  support  or  wink  at  such  pro- 
ceedings? They  have  a  great  stake  in  their  country.  They 
hold  great  estates,  and  they  are  bound,  in  duty  and  in  honor,  to 
consider  them  as  retaining  fees  on  the  part  of  their  country,  for 
upholding  its  rights  and  liberties  ;  surely  they  will  at  length 
awake  and  find  they  have  other  duties  to  perform  besides  fol- 
lowing bullocks  and  planting  cabbages.  They  never  can  stand 
tamely  as  lookers-on,  whilst  bloody  I^eros  rip  open  their  mothers' 
womb.  They  must  join  the  general  voice,  loudly  demanding 
justice  and  redress,  and  head  j)ublic  meetings  throughout  the 
united  kingdom,  to  ]»ut  a  stop  in  its  commencement  to  a  reign 
of  terror  and  of  blood  ;  to  attbrd  consolation  as  far  as  it  can  be 
afforded,  and  legal  redress  to  widows  and  orphans  and  mutilated 
victims  of  this  unparalleled  and  barbarous  outrage.  For  this 
purpose  I  i>ropose  that  a  n)eeting  should  be  called  in  West- 
minster, wiiich  the  gentlemen  of  the  committee  will  arrange, 
and  whose  summons  I  will  hold  myself  in  readiness  to  attend. 
Whether  the  penalty  of  our  meeting  will  be  death  i)y  military 
cxecuti(»n,  I  know  not;  but  this  I  know,  a  man  can  die  but 
once,  and  never  better  than  in  vindicating  the  laws  and  liberties 
of  his  country.  Excuse  this  hasty  address ;  lean  scarcely  tell 
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what  I  have  written.  It  may  be  a  libel,  or  the  attorney-general 
may  call  it  so,  just  as  he  pleases.  When  the  seven  bishops  were 
tried  for  libel,  the  army  of  James  the  Second,  then  encamped 
on  Hounslow  Heath,  for  supporting  military  power,  gave  throe 
cheers  on  hearing  of  their  acquittal.  The  king,  startled  at  the 
noise,  asked,  '  What's  that?'  'Nothing,  sire,' was  the  answer, 
'  but  the  soldiers  shouting  at  the  acquittal  of  the  seven  bishops.' 
'Do  you  call  that  nothing?'  replied  the  misgiving  tyrant,  and 
shortly  after  abdicated  the  government.  'Tis  true  James  could 
not  inflict  tortures  on  his  soldiers — could  not  tear  the  living 
flesh  from  their  bones  with  a  cat-o'-nine-tails — could  not  flay 
them  alive.  Be  this  as  it  may,  our  duty  is  to  meet,  and  'Eng- 
land expects  every  man  to  do  his  duty.'  I  remain,  gentlemen, 
most  truly  and  faithfully,  your  most  obedient  servant,  F.  B." 
In  contempt  of  our  said  lord  the  king  and  his  laws,  to  the  evil 
example  of  all  others,  etc.,  and  against,  etc.  {Conclude  as  in  hook 
1,  chcqoter^.) 

(954)  PuhUshing  at  a  time  of  popular  commotion  resolutions 
attacking  the  government  as  bloodthirsty^  etc.{c) 

That  on,  etc.,  at,  etc.,  ten  thousand  persons  unknown,  with 
force  and  arms,  unlawfully  did  assemble  armed  with  divers  of- 
fensive weapons,  to  wit,  sticks,  clubs,  and  daggers,  bearing  ban- 
ners and  flags,  and  were  then  and  there  making  a  great  noise 
and  disturbance,  to  the  great  terror  and  alarm  of  the  peaceable 
subjects  of  our  lady  the  queen,  and  that  G.  M.  and  J.  H.  S.,  to- 
gether with  certain  other  persons,  forming  and  being  a  part  of 
the  London  metropolitan  police  force,  having  theretofore  been 
sworn  in  and  then  being  special  constables  of  the  borough  of 
Birmingham,  in  pursuance  of  the  statute  in  such  case  made  and 
provided,  did  by  the  order  and  direction  of  W.  S.,  Esq.,  and  J. 
R.  B.,  Esq.,  justices  of  our  said  lady  the  queen,  assigned  to  keep 
the  peace,  disperse,  separate,  and  rerhove,  and  cause  and  procure 
to  be  dispersed,  separated,  and  removed,  the  said  unlawful  as- 
sembly of  persons,  and  that  they  the  said  G.  M.  and  J.  li.  S. 
were,  together  with  the  said  other  persons  forming  part  of  the 
metropolitan  police  force,  then  and  there  acting  in  the  due  execu- 

(c)   R.  V.  Collins,  2  C.  &  P.  456.     There  was  a  verdict  of  guilty  on  this  count, 
before  Littledale,  J.,  in  1839.     See  Wh.  Cr.  L.  8th  ed.  §§  IGllj'lG-lO. 
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tion  of  their  duty  as  such  special  constables,  in  dispersing  and 
causing  to  be  dispersed  the  said  unlawful  assemblj'  of  persons ; 
and  that  the  defendant,  intending  to  excite  divers  liege  subjects 
of  the  queen  to  resist  the  laws  and  to  resist  the  persons  so  being 
part  of  the  metropolitan  police  force  in  the  due  execution  of 
their  duty,  and  to  bring  the  said  force  into  hatred  and  contempt, 
and  to  procure  unlawful  meetings,  and  to  cause  divers  liege  sub- 
jects of  the  queen  to  believe  that  the  laws  of  this  kingdom  were 
unduly  administered,  and  intending  to  disturb  the  public  peace, 
and  to  raise  discontent  in  the  minds  of  the  subjects  of  the  queen, 
and  to  raise  and  excite  tumult  and  disobedience  to  the  laws,  did 
publish  a  certain  false,  etc.,  libel,  of  and  concerning  the  said  per- 
sons so  being  part  of  the  London  metropolitan  police,  and  of 
and  concerning  the  administration  of  law  and  justice  within 
this  realm,  containing  the  false  and  malicious,  scandalous,  sedi- 
tious, and  libellous  matter  following,  that  is  to  say  :  — 

"Resolutions  unanimously  agreed  to  by  the  general  conven- 
tion : — 

"Resolved,  1st.  That  this  convention  is  of  opinion  that  a 
wanton,  flagrant,  and  unjust  outrage  has  been  made  upon  the 
people  of  Birmingham  by  a  bhwdthirsty  and  unconstitutional 
force  from  London,  acting  under  the  authority  of  men  who, 
when  out  of  office,  sanctioned  and  took  part  in  the  meetings  of 
the  people,  and  now,  when  they  share  in  the  public  plunder,  seek 
to  keep  the  people  in  social  slavery  and  political  degradation. 

"2d.  That  the  people  of  Birmingham  are  the  best  judges  of 
their  own  right  to  meet  in  bull-ring  or  elsewhere,  have  their 
own  feelings  to  consult  respecting  the  outrage  given,  and  are  the 
best  judges  of  their  own  power  and  resources  to  obtain  justice. 

"  3d.  That  the  summary  and  despotic  arrest  of  Dr.  T.,  our 
respected  colleague,  affords  another  convincing  proof  of  the  ab- 
sence of  all  justice  in  England,  and  clearly  shows  that  there  is 
no  security  for  life,  liberty,  or  })ro[»erty,  till  the  people  have  some 
control  over  the  laws  they  are  called  upon  to  obey. 

"  By  order,  W.  L.,  Sec." 

To  the  great  scandal,  etc.,  against,  etc.     {Conclude  as  in  hook  1, 
rhaptcr  3) 
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(955)  Libel  in  German^  in  the  circuit  court  of  the  United  Slates.{d) 

That  B.  M.  and  C.  F.,  late  of,  etc.,  being  ill-disposed  persons, 
designing  and  intending  to  vilify  and  defame  the  government  of 
the  United  States,  and  the  administration  of  justice  therein, 
and  to  cause  it  to  he  believed  that  the  judiciary  courts  of  the 
said  United  States  were  actuated  by  unlawful  motives  and 
not  by  the  duty  imposed  on  them  by  the  constitution  of  the 
United  States  aforesaid,  and  thereby  to  weaken  and  diminish  the 
authority  of  the  said  courts  and  excite  opposition  against  the 
same,  on,  etc.,  at,  etc.,  wickedly  and  maliciously  did  [»rint  and 
publish,  and  cause  to  be  printed  and  published,  in  a  certain 
newspaper  then  and  there  printed  in  the  German  language,  and 
called  "  Unpartheiische  Harrisburg  Zeitung,"  which  German 
words  signify,  "  The  Impartial  Harrisburg  j^ewspaper,"  the  false, 
scandalous,  contemptuous,  and  malicious  words,  matters,  and 
things,  following,  that  is  to  say,  "  Capt.  John  Fries.  Die  con- 
stitution der  Vereinigten  Staaten  sagt  Ilochverrath  soil  nur 
darein  bestehen  wenn  man  Krieg  gegen  derselben  erklaret  oder 
ihren  Feinden  anhanget  und  sie  unterstiitzet,"  which  German 
^  words  signify  "  The  Constitution  of  the  United  States  says  high 
treason  shall  consist  onl}^  in  levying  war  against  the  same,  or  in 
aiding  or  abetting  their  enemies."  "  Dieses  wiirde  den  SOsten 
April,  1790,  durch  ein  Acte  des  Congresses  erklaret  dass  wann 
eine  Person  die  zu  den  Vereinigten  Staaten  von  America  gehoret 
Krieg  gegen  dieselben  erklaret,  oder  ihren  Feinden  anhanget 
und  unterstutzet  sie,"  etc.  {Here  translate  the  last  written  sen- 
tence, jwoceed  with  the  remainder  of  the  libellous  matter,  trans- 
lating the  same  sentence  by  sentence  with  iwoper  innuendoes,  and 
conclude)',  in  contempt  of  the  said  United  States  and  the  ju- 
dicial courts  thereof,  to  the  great  scandal  and"  infamy  of  the 

{(1)  U.  S.  V.  Meyer,  circuit  court  United  States  for  Pennsylvania,  October, 
1799,  No.  C.  " 

A  curious  feature  in  this  case  is,  tliat  tliougli  the  indictment  does  not  even  pre- 
tend to  be  for  a  statutory  oilence,  the  dofenihints  "  submitted  themselves  to  the 
judgment  of  the  court,  protesting  tlieir  innocence."  So  far  therefore  from  its 
bein<'-  an  understood  thing  in  the  courts  of  the  period  that  there  are  no  common 
law  ollences  against  the  United  States,  we  hnd  that  a  series  of  defendants,  ably 
defended,  in  the  midst  of  a  struggle  of  great  violence  and  ardor,  do  not  even 
think  it  worth  while  to  test  the  validity  of  an  olfence  to  which  even  the  ^'contra 
formaiii"  is  not  attached.     See  Wh.  Or.  L.  8th  ed.  §  2jo. 
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judges  and  jurors  of  the  circuit  court  of  the  said  United  States 
in  and  for  the  Pennsylvania  district,  to  the  evil  example,  etc., 
and  against,  etc.     [Conclude  as  in  book  1,  chaptci-  3.) 

(956)  Libel  in  French  against  a  foreign  potentate.{e) 

That  before  and  at  the  times  of  the  printing  and  publication 
of  the  scandalous,  malicious,  and  defamatory  libels  and  libellous 
matters  and  things  aftermentioned,  there  subsisted,  and  now 
subsists,  friendship  and  peace  between  our  sovereign  lord  the 
king  and  the  French  republic,  and  the  subjects  of  our  said  lord 
the  king  and  the  citizens  of  the  said  republic;  and  that  before 
and  at  those  times,  citizen  N^.  B.  was  and  yet  is  first  consul  of 
the  said  French  republic,  to  wit,  at,  etc.,  and  that  J.  P.,  late  of, 
etc.,  well  knowing  the  premises  aforesaid,  but  being  a  malicious 
and  ill-disposed  person,  and  unlawfully  and  maliciousl}'  devising 
and  intending  to  traduce,  defame,  and  vilify  the  said  N.  B.,  and 
to  bring  him  into  great  hatred  and  contempt,  as  well  among  the 
liege  subjects  of  our  said  lord  the  king  as  among  the  citizens  of 
the  said  republic,  and  to  excite  and  provoke  the  citizens  of  the 
said  republic  by  force  of  arms  to  deprive  the  said  N.  B.  of  his 
consular  office  and  magistracy  in  the  said  republic,  and  to  kill- 
and  destroy  the  said  N.  B.,  and  also  unlawfully  and  maliciously 
devising,  as  much  as  in  him  the  said  J.  P.  lay,  to  interrupt,  dis- 
turb, and  destroy  the  friendship  and  peace  subsisting  between 
our  said  lord  the  king  and  his  subjects  and  the  said  N.  B.,  tlie 
French  republic,  and  the  citizens  of  the  same  republic,  and  to 
excite  animosity,  jealousy,  and  hatred  in  the  said  IST.  B.  against 
our  said  lord  the  king  and  his  subjects,  on  the  sixteenth  day  of 
August,  in  the  forty-second  year  of  the  reign  of  our  sovereign 
lord  George  the  Third,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  king,  defender  of  the  faith,  at 
the  parish  of  ISt.  Anne,  within  the  liberty  of  Westminster,  in  the 
county  of  Middlesex,  unlawfully  and  maliciously  did  print  and 
publish,  and  cause  and  procure  to  be  printed  and  published,  a 
mf)st  scandalous  and  malicious  lii)el,  in  the  French  language,  of 
and  concerning  the  said  N.  B,,  that  is  to  say,  one  part  thereof 
to  the  tenor  following,  that  is  to  say : — 

(<?)   2  Stark,  on  Slander,  354.     Tliis  was  the  form  used  in  Peltier's  case. 
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"Le  18  Brum.aire.  An.  viii.  Ode  attribuee  a  Cheuiei*. 
"(iuelles  tempetos  eftVoyables 
Groudent  sur  les  flots  dccliaines,"  etc. 
And  in  another  part  thereof  to  the  tenor  following,  that  is  to 
say:— 

"  Deja  dans  sa  rage  insolente  ;"  etc. 
AVhich  said  scandalous  and  malicious  words,  in  the  French  lan- 
guage tirst  above  mentioned  and  set  forth,  being  translated  into 
the  English  language,  were  and  are  of  the  same  signification 
and  meaning  as  these  English  words  following,  that  is  to  say, 
"What  frightful  tempests  growl  on  the  unchained  waves,"  etc. 
And  which  said  scandalous  and  malicious  words  secondlj' above 
mentioned  and  set  forth,  being  translated  into  the  English  lan- 
guage, were  and  are  of  the  same  signification  and  meaning  as 
the  English  words  following,  that  is  to  say,  "Already,"  etc. 
{^Conclude  as  above.) 

Second  count. 

That  the  said  J.  P.,  so  being  such  person  as  aforesaid,  and 
unlawfully  and  maliciously  devising  and  intending  as  aforesaid, 
to  wit,  on  the  twenty-sixth  of  August,  in  the  forty-second  year 
of  the  reign  aforesaid,  at  the  parish  of  St.  Anne,  in  the  liberty  of 
Westminster,  in  the  county  of  Middlesex,  unlawfully  and  ma- 
liciously did  print  and  publish,  and  cause  and  procure  to  be 
printed  and  published,  a  certain  other  scandalous  and  malicious 
libel,  containing  therein,  among  other  things,  divers  other  scan- 
dalous and  malicious  matters,  in  the  French  language,  of  and 
concerning  the  said  N.  B.,  in  the  form  of  an  address  to  the 
French  people,  according  to  the  tenor  following,  that  is  to  say, 
"  Citoyens,"  etc.  Which  said  scandalous  and  malicious  words, 
in  the  French  language  last  before  mentioned  and  set  forth,  be- 
ing translated  into  the  English  language,  were  and  are  of  the 
same  signification  and  meaning  as  these  English  w^ords  follow- 
ing, that  is  to  say,  "Citizens,"  etc.,  to  the  great  scandal,  dis- 
grace, and  danger  of  the  said  N".  B.,  to  the  great  danger  of 
creating  discord  between  our  said  lord  the  king  and  his  subjects, 
and  the  said  X.  B.,  the  French  republic,  and  the  citizeiis  of  the 
said  republic,  in  contempt,  etc.,  to  the  evil  example,  etc.,  and 
against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 
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(957)  Sending  a  letter  to  a  commissioner  of  revenue  in  the  United 
States^  containing  corrupt  ■proposals.{f) 

That  whereas,  on  the  thirteenth  day  of  May,  one  thousand 
seven  luindred  and  ninetj'-four,  it  was  enacted  by  the  senate 
and  house  of  representatives  of  the  United  States  of  America, 
in  congress  assembled  {here  set  forth  the  act  of  congress,  pro- 
viding that  a  beacon  and  light-house  should  be  constructed  as  soon 
as  the  jurisdiction  of  sufficient  ground,  should  be  ceded  to  the  United 
States  by  the  state  of  North  Carolina) ;  and  whereas,  the  legis- 
lature of  the  state  of  Xorth  Carolina  did,  on  the  seventeenth 
day  of  July,  one  thousand  seven  hundred  and  ninety- four,  cede 
to  the  United  States  the  jurisdiction  of  so  much  of  the  head- 
land of  cape  Hatteras,  in  the  same  state,  as  the  president  of  the 
said  United  States  deemed  sufficient  and  most  proper  for  the 
convenience  and  accommodation  of  a  light-house,  and  also  a  suf- 
ficient quantity  of  land  for  building  on  the  said  island,  in  the 
harbor  of  Occacpck,  called  Shell  Castle,  a  beacon  of  the  kind, 
descriptions, and  dimensions  aforesaid;  and  whereas, afterwards, 
to  wit,  on,  etc.,  at,  etc.,  C.  D.,  Esq.  (he  the  said  C.  D.  then  and 
there  being  commissioner  of  the  revenue,  in  the  department  of 
the  secretary  of  the  treasury),  then  and  there  was  appointed 
and  instructed  by  the  secretary  of  the  treasury,  by  and  with 
the  authority  of  the  president  of  the  said  United  States,  to  re- 
ceive proposals  for  building  the  light-house  aforesaid,  and  beacon 
aforesaid,  A.  B.,  late,  etc.,  being  an  ill-disposed  jterson,  and 
wickedly  contriving  and  intending  to  bribe  and  seduce  the  said 
C.  1).,  so  being  commissioner  of  the  revenue,  from  the  perform- 
ance of  the  trust  and  duty  so  in  him  reposed,  on,  etc.,  at,  etc., 
and  within  the  jurisdiction  of  this  court,  wickedly,  advisedly, 
and  corrui)tly  did  compose,  write,  utter,  and  publish,  and  cause 
to  be  delivered  to  the  said  C.  D.,  a  letter,  addressed  to  him  the 
said  C.  I).,  in  the  words  and  figures  following,  that  is  to  say 
{here  sfl  forth  the  letter,  and  conclude) :  to  the  evil  exami)le,  etc., 
and  against,  etc.  {as  in  book  1,  chapter  3). 

(/)  U.  S.  V.  Worrall,  2  Dall.  .'tsi.  Wli.  Si.  Tr.  llil).  Wliatcvcr  may  be 
said  as  to  tlic  jurisdiction  oC  tlif  federal  eoiirls  over  eominoii  law  olleiiees,  wliicli 
•was  assumed  in  this  case,  there  eari  lie  no  donht  tliat  as  a  matter  of  pleading  this 
indietment  is  good,      \Vh.  Cr.  L.  8th  ed.  §  l^S.j.S. 
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(958)   Writing  a. seditious  letter^  with  intent  to  excite  fresh  disturlj- 
ances  in  a  district  in  a  state  of  insurrection.{g) 

That  whereas,  on,  etc.,  in  the  counties  of  W.  aiul  A.,  in  the 
district  of  Pennsylvania,  certain  wicked,  seditious,  and  ill-dis- 
posed persons  disaflected  to  the  constitution  and  laws  of  the  said 
United  States,  and  unlawfully  and  seditiously  contriving  and 
intending,  as  much  as  in  them  lay,  to  resist  the  government  aiid 
defeat  the  laws  of  the  same  United  States,  did  unlawfully  and 
seditiously  assemble  and  gather  themselves  together,  armed  and 
arrayed  in  a  warlike  manner,  to  oppose  the  execution  of  the  laws 
of  the  said  United  States ;  and  whereas  J.  W.,  Esq.,  on  the  day 
and  year  aforesaid,  he  being  an  associate  judge  of  the  supreme 
court  of  the  said  United  States,  did  certify  to  the  president  of 
the  said  United  States,  that  in  the  said  counties  of  W.  and  A. 
laws  of  the  United  States  are  opposed  and  the  execution  thereof 
obstructed  by  combinations  too  powerful  to  be  suppressed  by 
the  ordinary  course  of  judicial  proceedings,  or  by  the  powers 
vested  in  the  marshal  of  the  district ;  and  whereas  the  president 
of  the  United  States  is  required  b}^  the  constitution  thereof  to 
take  care  that  the  laws  thereof  be  faithfully  executed  ;  and 
whereas  the  president  of  the  United  States,  in  pursuance  of  the 
powers  and  duties  in  him  vested,  did,  on,  etc.,  call  forth  the 
militia  of  the  state  of  P.,  to  suppress  such  combinations  and  to 
cause  the  laws  to  be  duly  executed,  and  at  the  same  time  the 
president  of  the  said  United  States  did  authorize  and  empower 
certain  persons  to  act  as  commissioners,  with  the  hope  of  recall- 
ing the  said  turbulent  and  seditious  persons  to  a  sense  of  their 
duty  and  obedience  to  the  laws  of  the  said  United  States,  which 
persons  so  authorized  did  proceed  to  P.  in  the  execution  of  the 
said  powers  and  authority  ;  and  whereas,  in  the  county  of  W., 
in  the  district  aforesaid,  certain  turbulent,  ill-disposed,  and  sedi- 
tious persons  did  unite,  combine,  and  confederate  with  the  said 
turbulent,  wicked,  and  seditious  persons  in  the  counties  of  W. 
and  A.,  and  did  agree  to  assemble  together  at  P. 's,  ferry  on  the 
M.,  on,  etc.,  with  design  further  to  oppose  and  resist  the  execu- 
tion of  the  laws  of  the  said  United  States ;  and  the  grand  inquest 

(ry)   U.  S.  V.  Liisk,  Circuit  Court,  Phil.  1704.     This  iudictmont  was  drawn  by 
Mr.  llawle,  United  States  district  attorney  in  179-4,  but  was  never  tried. 
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aforesaid,  upon  their  respective  oaths  and  affirmations  aforesaid, 
further  do  present,  that  R.  L.,  late  of,  etc.,  yeoman,  being  an  ill- 
disposed  person,  did,  on,  etc.,  in  the  year  aforesaid,  in  the  district 
aforesaid,  wickedly,  maliciously,  and  seditiously  write  and  pub- 
lish and  send  to  be  delivered  a  certain  malicious  and  seditious 
letter(/i)  directed  to  a  certain  Mr.  William  Morehead,  near  Gr., 
the  tenor  of  which  said  writing  and  letter  is  as  followeth : — 
"  Mr.  W.  M.,  near  G.         ^  August  ye  26th,  1794. 

"Honored  Sr:  as  you  have  begun  a  good  work  in  that  coun- 
try (meaning  thereby  the  said  seditious  opposition  to  the  laws 
of  the  United  States),  we  (himself,  the  said  R.  L.,  and  other  per- 
sons in  the  said  county  of  C.  meaning)  wish  to  have  a  hand  in 
the  fre  (meaning  that  the  said  R.  and  other  persons  wished  to 
unite  with  and  support  the  said  seditious  opposition  to  the  laws), 
as  soon  as  I  seed  your  appointment  of  meeting  on  ye  14th  instant 
past  (meaning  the  said  meeting  at  P.),  I  advertised  all  round 
about  us  to  meet  on  2d  day,  and  so  we  had  a  great  meeting 
and  our  resolves  is  in  the  C.  News  Papers,"  etc.  (proceeding 
with  letter) ;  he,  the  said  R.  L.,  wickedly,  maliciously,  and  sedi- 
tiously intending,  by  writing  and  publishing  and  sending  to  be 
delivered  the  said  letter,  to  excite,  encourage,  and  i)romote  as 
well  the  said  William  Morehead  as  other  persons  in  the  said 
counties  of  W.,  A.,  and  W.,  to  oppose  the  laws  and  resist  the 
government  of  the  said  United  States,  to  the  evil  example,  etc., 
in  conteni[)t,  etc.,  and  against,  etc.  {Conclude  as  in  book  1,  chap- 
ter 3.) 

(950)  Hanging  a  man  in  effigy.{i) 

That  A.  B.,  in  tbe  county  aforesaid,  unlawfully,  wickedly,  and 
maliciously  intending  to  injure  J.  N.,  etc.,  unlawfully,  wickedly, 
and  maliciously  did  make,  and  cause  and  jjrocure  to  be  made,  a 
certain  gibbet  and  gallows,  and  also  a  certain  effigy  and  figure, 
intending  to  re[)re8ent  the  said  J.  N.,  and  then  and  there  unlaw- 
fully, wickedly,  and  maliciously  did  erect,  set  up,  and  lix,  and 
cause  and  jirocure  to  be  erected,  set  up,  and  lixed,  the  said  gibbet 
and  gallows  in  a  certain  yard  and  place  near  unto  a  certain  cora- 
nion  highway  there  situate,  culled  and  near  to  a  certain 

(//)   See  as  to  sottiii};  out  tlie  letter  sent,  llcsp.  v.  Carlisk-,  1  Dall.  .35. 
(0   Arch.  C.  P.  ."jtli  Am.  cd.  730. 
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ferry  called  the  Horse  Ferry,  where  the  said  J.  X.  was  used  and 
accustomed  to  ply  in  tlie  way  of  his  trade  and  business  of  a 
waterman  ;  and  then  and  there  unlawfully,  wickedly,  and  mali- 
ciously did  hang  up  and  suspend,  and  cause  and  procure  to  be 
hung  up  and  suspended,  the  said  effigy  and  figure,  to  and  upon 
the  said  gibbet  and  gallows,  with  the  name  of  the  said  J.  JST.  in- 
scribed on  a  piece  of  wood  and  affixed  to  the  said  effigy  and 
figure,  together  with  divers  scandalous  inscriptions  and  devices 
upon  and  about  the  same,  reflecting  on  the  character  of  the  said 
J. ;  and  did  then  and  there  keep  and  continue,  and  cause  and 
procure  to  be  kept  and  continued,  the  said  gibbet  and  gallows  so 
erected  and  set  up  as  aforesaid,  with  the  said  ef^gy  and  figure 
hung  up  and  suspended  to  and  from  tlie  same  as  aforesaid,  to- 
gether with  the  several  inscriptions  and  devices  aforesaid,  so  af- 
fixed as  aforesaid,  for  a  long  space  of  time,  to  wit,  for  the  space 
of  four  days  then  next  following,  and  during  all  that  time  un- 
lawfully, wickedly,  and  maliciously  did  then  and  there  jiublish 
and  expose  the  said  gibbet  and  gallows,  with  the  said  effigy  and 
figure  thereon,  to  the  sight  and  view  of  divers  good  and  worthy 
"  subjects  of  our  said  lady  the  queen,  passing  and  repassing  in  and 
along  the  highway  aforesaid  ;  to  the  great  scandal,  infamy,  and 
disgrace  of  the  said  J.  N.,  to  the  evil  example,  etc.,  and  against, 
etc.     {Conclude  as  in  book  1,  chapter  3.) 

(960)  Insulting  a  Justice  in  the  execution  of  his  office.{j) 

That  heretofore,  to  wit,  on,  etc.,  a  special  session  of  the  peace 
was  holden  at,  etc.,  before  certain  justices  of  the  peace  of  our 
sovereign  lady  the  queen  for  the  said  county  of  to  wit,  be- 

fore P.  Q.,  R.  S.,  and  X.  Y.,  and  others  their  fellows,  being  jus- 
tices as  aforesaid  of  the  county  of  aforesaid,  who  had  then 
and  there  assembled  and  met  together,  with  purpose  and  intent 
to  authorize  and  empower  certain  persons  then  and  there  also 
assembled  and  attending,  to  keep  respectively  in  their  respective 
parishes  within  the  said  county  of  certain  common  inns 
and  alehouses,  as  by  the  laws  of  this  realm  the  said  justices  as 
aforesaid  were  authorized  and  empowered  to  do,  at  which  said 
session  so  then  and  there  holden  as  aforesaid,  before  the  justices 

(J)  Dickinson's  Q.  S.  6th  ed.  392. 
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above  named,  and  others  their  fellows  as  aforesaid,  came  A.  B., 
late  of,  etc. ;  and  the  said  A.  B.,  on  being  then  and  there,  to  wit, 
at  the  said  session  so  holden  as  aforesaid,  before  the  said  justices 
as  aforesaid,  demanded  a  license  from  the  said  P.  Q.,  R.  S.,  and 
X.  Y.,  and  others  their  fellows  so  as  before  assembled,  in  order 
that  he  the  said  A.  B.  might  be  authorize  1  and  empowered,  at  a 
certain  house  known  and  distinguished  by  the  sign  of  the  White 
Swan,  at,  etc.,  to  sell  ale  for  and  during  the  year  next  ensuing  ; 
but  the  said  P.  Q.,  R.  S.,  and  X.  Y.,  and  others  their  fellows  so 
then  and  there  assembled,  being  justices  of  our  said  lady  the 
queen  for  the  county  of  aforesaid,  then  and  there  refused 

to  grant  any  leave,  license,  or  authority  to  the  said  A.  B.  to  sell 
ale  at  aforesaid,  in  the  county  aforesaid,  for  the  said  year 

then  next  ensuing;  whereupon  the  said  A.  B.,  wickedly  and  ma- 
liciously intending  to  traduce  the  authority  and  impede  the  pro- 
ceedings, as  well  as  to  vilify  the  characters  of  the  said  justices, 
so  being  then  and  there  in  the  due  and  proper  execution  of  their 
duties,  uttered  and  pronounced,  and  loudly  published  to  the  said 
justices  so  assembled  and  met  together  as  aforesaid,  in  the  pres- 
ence and  hearing  of  divers  of  her  majesty's  liege  subjects,  these 
false,  scurrilous,  and  contemptuous  words  of  and  concerning  the 
said  P.  Q.,  R.  S.,  and  X.  Y.,  and  others  their  fellows,  justices  as 
aforesaid,  then  and  there  assembled,  and  of  and  concerning  the 
execution  of  their  said  duties,  that  is  to  say,  "You  are  all  (mean- 
ing the  said  P.  Q.,  R.  S.,and  X.  Y.,  and  others  their  fellows,  then- 
and  there  assembled)  a  parcel  of  tyrannical  villains,  and  ought 
to  be  hanged  for  depriving  a  poor  man  of  his  bread"  (meaning 
that  the  said  P.  Q.,  R.  S.,  and  X.  Y.,  and  others  their  fellows,  then 
and  there  assembled,  ought  to  be  hanged  for  depriving  him  the 
said  A.  B.  of  iiis  bread,  by  refusing  him  the  said  A.  B.  a  license 
to  sell  ale,  which  the  said  A.  B.  had  then  and  there  required  from 
them  the  said  P.  C^.,  etc.,  and  which  they  the  said  P.  Q.,  R.  S., 
X.  Y.,  and  others  their  fellows,  justices  as  aforesaid,  had  then  and 
there  refused  to  gratit  to  him  the  said  A.  B.);  iti  disturbance  of 
the  administration  of  justice,  and  against,  etc.(/:)  {Conclude  as  in 
book  1,  chapter  3.) 

(/.•)  SfiindaloiiH  as])(Tsioiis  of  a  ina;.'istrat('  in  (he  rrrrtilinn  of  Jiix  nfjice  arc 
rf'jardcd  as  criminal,  and  Hiilijtct  tliL-  ollVndcr  to  piiiiisluncnt.,  at  tlic  discretion 
of  tlie  court  in  wliicli  Ik;  is  convicted.      Holt  on  l^il).  1  ."j.'i  ;    1   Knss.  C.  ^  M.  328. 


SEDITIOUS    LANGUAGE.  (^'^l) 

(9ti0a)  Scandalous  words  to  a  magistrate. 

That  heretofore,  to  wit,  on,  etc.,  at,  etc.,  one  J.  S.  was  brought 
before  J.  N.,  Esquire,  tlien  being  one  of  the  justices,  etc.  {stating 
office),  and  the  said  J.  S.  was  tlien  charged  before  the  said  J.  IST., 
upon  the  oath  of  one  A.  C,  that  lie  tlie  said  J.  S.  had  tlien  lately 
before  feloniously  stolen,  taken,  and  carried  away  divers  goods 
and  chattels  of  the  said  A.  C.  And  the  jurors  aforesaid,  u^kmi 
their  oath  aforesaid,  do  further  present,  that  the  said  J.  S.,  etc., 
being  a  scandalous  and  ill-disposed  person,  and  wickedly  and 
maliciously  intending  and  contriving  to  scandalize  and  vilify  the 
said  J.  N".  as  such  justice  aforesaid,  and  to  bring  the  administra- 
tion of  justice  in  this  kingdom  into  contempt,  afterwards,  to  wit, 
etc.,  and  whilst  the  said  J.  N., as  justice  as  aforesaid,  was  examin- 
ing and  taking  the  depositions  of  divers  witnesses  against  him 
the  said  J.  S.,  in  that  behalf,  to  wit,  on  the  day  and  year  afore- 
said, wickedly  and  maliciously,  in  the  presence  and  hearing  of 
divers  good  and  liege  subjects,  etc.,  did  publish,  utter,  pronounce, 
declare,  and  say  with  loud  voice  to  the  said  J.  N.,  and  whilst 
the  said  J.  IST.  was  acting  as  such  justice  as  aforesaid,  "  You  are 
a  scoundrel  and  a  liar;  you  would  hang  your  own  father  if  you 
could  make  a  groat  by  his  execution  ;"  to  the  great  scandal  and 
reproach  of  the  administration  of  justice  in  this  kingdom,  to 
the  great  scandal  and  damage  of  the  said  J.  N".,  in  contempt  of 
our  lady  the  queen,  etc.,  to  the  evil  example,  etc.,  and  against 
the  peace,  etc.(^)     {Conclude  as  in  book  1,  chapter  3.) 

(961)  For  seditious  ioords.{m) 

That  R.  M.,  late  of,  etc.,  being  a  pernicious  and  seditious  man, 
and  a  person  of  a  depraved  and  disquiet  mind,  and  intending 
and  contriving  to  terrify  and  discourage  the  good  people  of  this 

And  to  these  the  rule  is  strictly  confined  ;  for  if  the  language,  however  oppro- 
brious, apply  to  the  justice  in  his  private  capacity,  no  indictment  can  be  sup- 
ported. So  that  if  a  man  at  a  parish  meeting  apply  to  an  ahsent  magistrate 
abusive  names,  as  if  he  say,  "  If  he  is  a  sworn  justice,  he  is  a  rogue  and  a  for- 
sworn rogue;"  or  if  he  a])ply  to  him  the  names  of  an  ass,  fool,  coxcomb,  or 
blockiiead,  no  indictable  oHence  will  have  been  committed.  2  Stra.  11.57-8:  2 
Salk.  698;  2  Campb.  142.  And  it  seems  that  to  render  a;),?/ wonls  thus  indict- 
able, they  must  be  spoken  to  the  magistrate,  and  not  in  his  absence.  2  Campb. 
142;   2  Stra.  1157;   R.  r.  Read,  1  Stra.  420-1  ;  Dickinson's  Q.  S.  6th  ed.  392. 

(/)   Arch.  C.  P.  19th  ed.  p.  899  ;   Wh.  Cr.  L.  8th  ed.  §  1603. 

{in)  Drawn  by  Mr.  Bradford  in  1780,  when  attorney-general  of  Pennsylvania. 
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coniraonwealth  from  enlisting  into  the  service  thereof,  and  with 
all  his  might  endeavoring  to  prevent  the  measures  carrying  on  in 
support  of  the  freedom  and  independence  of  America,  and  to 
bring  the  generals  and  other  military  officers  of  the  armies  of  the 
state  and  of  the  said  United  States  into  hatred  and  contempt, 
and  that 'the  said  R.  M.,  his  wicked  contrivances  and  intentions 
aforesaid  to  perfect  and  render  effectual,  on,  etc.,  at,  etc.,  and 
within  the  jurisdiction  of  this  court,  in  the  presence  and  hearing 
of  divers  liege  subjects  of  this  commonwealth,  having  discourse 
then  and  there  concerning  the  army  of  the  said  United  States, 
and  the  commanders  and  officers  thereof,  falsely,  wickedly,  and 
maliciously  and  seditiously,  these  false,  scandalous,  and  mali- 
cious and  seditious  words,  with  a  loud  voice  did  pronounce  and 
say,  to  wit,(??)  ••' The  heads  (meaning  the  generals  and  other  mili- 
tary officers  in  the  said  army)  of  the  continental  army  are  convicts 
and  rogues,  and  all  those  who  join  (meaning  those  w^ho  enlist  in) 
the  army  (the  army  of  the  said  United  States  meaning)  are 
worse  than  fools,  for  they  (meaning  those  who  should  so  enlist) 
will  be  cheated,"  to  the  evil  example,  etc.,  and  against,  etc.(o) 
{Conclude  as  in  book  1,  chapter  3.) 

(»)  It  hi  not  enough  to  lay  the  substance  of  the  words.  Tliey  must  be  laid 
according  to  their  tenor,  though  onlj-  the  substance  need  be  proved.  Updegraph 
V.  Com.,  11  Serg.  &  Kawle,  394;  Com.  v.  Kneehmd,  20  Pick.  20C  ;  Bell  c. 
State,  1  Swan  (Tenn.),  42;  Wh.  Cr.  L.  8th  ed.  §§  IGO.'?-?,  1615.  The  words, 
however,  must  be  substantially  proved,  without  the  help  of  any  implication  or 
anything  extrinsic.  People  v.  Warner,  5  AVend.  271  ;  State  v.  Bradley,  1  Ilay. 
4U3,  4G.'5;  State  v.  Coiley,  N.  C.  Term  R.  272;  Stater.  Amnions,  3  Murph. 
123.  Should  any  substantial  difference  exist  between  the  words  proved  and  those 
laid,  even  if  laid  as  spoken  in  the  third  person  and  proved  to  have  been  spoken 
in  the  second,  the  defendant  must  be  acquitted.  K.  r.  Berrv,  4  T.  li.  217  ;  Com. 
r.  Moulton,  108  Mass.  3M8.  See  Wh.  Cr.  L.  8tli  ed.  §§  lGi»3-7,  1G15.  But  if 
some  of  till!  words  be  proved  as  laid,  and  the  words  so  proved  amount  to  an  in- 
dictable oifcnce,  it  will  be  sullicient.  Com.  r.  Kneeland,  20  Pick.  206.  And 
when  the  words  do  not  constitute  the  gist  of  the  oU'ence,  as  where  the  charge  is 
attempt  to  extort  by  threats,  then  it  is  enough  to  set  forth  the  substance.  Com. 
i\  Moulton,  ut  siiprd.      See  Coin.  r.  (ioodwin,  122  Mass.  ID. 

(o)  1  havt!  been  favored  with  the  rolls  of  a  1\'W  indictments  used  in  Philadel- 
phia, in  1716  and  thereabouts,  several  of  which  relate  to  this  branch  of  pleading. 
Two  of  tliem  are  inserted  verbatim  et  literutiiii. 

"  The  grand  inipiest  for  our  lr)rd  the  king,  upon  their  respective  oaths  and 
afTirmations,  do  present,  tliat  .Indrew  Hamilton,  late  ot"  the  city  of  Philaiielphia, 
Ks(|.,  the  tentli  ilay  of  October,  in  the  first  year  of  tlie  reign  of  ourloi-d  (ieorge, 
by  tlie  grace  of  (iod  king  of  (jreat  IJritain,  France,  aiul  Ireland,  di'i'eniier  of 
till' faith,  t\w  third,  at  the  city  aforesaid,  of  the  lif)iioral)!e  Cliarles  (iookiii,  I'iSip, 
lieutenant-governor  of  tlie  province  of  Pennsylvania,  then  and  still  l)eing,  the 
wicked,  opprobrious,  and  reproadiful  words  ibllowing  did  speak,  utter,  and  pro- 
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(962)  Another  form  for  same.{p) 

That  N.  B.,  late  of,  etc.,  laborer,  being  a  wicked,  seditious,  and 
evil  disposed  person,  and  greatly  disaftected  to  our  said  lord  the 

nounce,  viz.  :  Damn  him  (the  said  lieutenant-governor  meaning).  .  If  he  (the 
said  Hamilton  himself  meaning)  ever  met  the  damned  dog  Gookin  (the  said 
lieutenant-governor  again  meaning)  out  of  the  province  in  which  the  said  Gookin 
had  command,  or  any  other  convenient  place,  that  by  the  eternal  God  he  (the 
said  Hamilton  himself  meaning)  would  pistol  him,  and  that  he  (the  said  lieu- 
tenant-'fovernor  again  meaning)  di'served  to  be  shot  or  ript  open  for  what  he 
(the  said  lieutenant-governor  again  meaning)  had  done  already,  and  swore  by 
God  (he  himself  again  meaning)  he  could  find  the  heart  to  do  it,  and  would  if 
he  ever  had  him  (the  said  lieutenant-governor  again  meaning)  iji  a  convenient 
place,  to  the  evil  example  of  others  in  like  case  delin(^uent,  and  against  the  peace 
of  our  said  lord  the  king,  his  crown  and  dignity." 

"  The  grand  inquest  of  our  lord  the  king,  upon  their  respective  oaths  or 
affirmations,  presents,  that  Hugh  Loudon,  late  of  the  city  of  Philadeljihia, 
merchant,  the  tenth  day  of  Sei)tember,  in  the  year  of  the  reign  of  our  lord 
Georce,  by  the  grace  of  God  king  of  Great  Britain,  France,  and  Ireland, 
defender  of  the  faith,  the  third,  at  the  city  of  Philadelphia,  of  Richard  Hill, 
Esq.,  mayor  of  the  city  aforesaid,  and  James  Logan,  Esq.,  secretary  of  this 
province  of  Pennsylvania  (the  said  Kichard  Hill  and  James  Logan,  justices  of 
the  court  of  common  pleas  for  the  city  and  county  of  Philadelphia  then  and 
still  being),  the  wicked,  ojjprobrious,  and  reproachful  words  following,  openly 
and  publicly  did  speak,  utter,  and  pronounce,  viz.  :  that  he  (himself  meaning) 
was  wronged  by  the  judgments  of  court  in  two  bonds  (the  court  of  common 
pleas  held  for  the  city  and  county  of  Philadelphia  the  aforesaid  tenth  day  of 
September  meaning),  and  that  Richard  Hill  and  James  J^ogan  (the  said  Richard 
Hill  and  James  Logan,  who  were  two  of  the  justices  of  the  said  court  who  gave 
the  said  judgment  against  the  said  Hugh  meaning)  were  the  chief  causes  thereof, 
and  that  he  (himself  again  meaning)  would  be  revenged  on  them  (the  said 
Richard  Hill  and  James  Logan  again  meaning),  though  to  the  hazard  of  his 
body  and  soul,  to  the  great  contempt  and  deprivation  of  the  authority  and 
judgment  of  the  said  Richard  Hill  and  James  Logan  and  their  associates,  jus- 
tices of  the  court  of  common  pleas,  to  the  evil  example  of  others  in  such  case 
delinquents,  and  in  manifest  contempt  of  our  said  lord  the  king  and  his  laws, 
and  against  the  peace  of  our  said  lord  the  king,  his  crown  and  dignity." 

To  Mr.  Ed.  D.  Ingraham,  of  Philadelphia,  I  am  indebted  for  the  following  : — 

"  City  of  Philadelphia,  ss.  : 

"The  grand  inipiest  for  our  sovereign  lord  the  king  who  now  is,  for  the  body 
of  the  city  of  Philadelphia  aforesaid,  upon  their  oatli  and  solemn  affirmations 
respectively  do  present,  that  Bryan  j\PLoughlin,  late  of  the  city  of  Philadel- 
phia, laborer,  being  a  wicked,  evil  minded  persons,  and  the  allegiance  due  to  our 
sovereign  lord  George  the  Second,  by  the  gi-ace  of  God  of  Great  Britain, 
France, "and  L-cland  king,  defender  of  the  faith,  etc.,  not  regarding,  but  sedi- 
tiously and  maliciously  intending  to  move  and  excite  discord  and  rebellion 
within  the  province  of  Pennsylvania,  and  to  bring  our  said  sovereign  lord  the 
now  king  into  contempt  with  his  subjects,  the  fourteenth  day  of  June,  in  the 
twenty-eighth  year  of  the  reign  of  our  said  lord  the  king,  at  the  city  of  Phila- 
delphia aforesaid,  and  within  the  jurisdiction  of  this  court,  in  the  presence  and 
hearing  of  divers  liege  subjects  of  our  said  lord  the  now  king,  wickedly  and 

(p)  2  Stark,  on  Slander,  357. 
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kino;,  and  contriving  and  intending  the  liege  subjects  of  our  said 
lord  the  king  to  incite  and  move  to  hatred  and  dislike  of  the  per- 
son of  our  said  lord  the  king,  and  of  the  government  established 
within  this  realm,  on,  etc.,  with  force  and  arms,  at,  etc.,  in  the 
presence  and  hearing  of  divers  liege  subjects  of  our  said  lord  the 
king,  maliciously,  unlawfully,  wickedly,  and  seditiously  did  pub- 
lish, utter,  and  declare  with  a  loud  voice,  of  and  concerning  our 
said  lord  the  king,  these  words  following,  that  is  to  say,  "His 
majesty,  George  the  Third  (meaning  our  said  lord  the  king)  is 
.  .  .  .,  thank  God  for  it ;  I  (meaning  the  said  A.  B.)  hope  he 
(meaning  our  said  lord  the  king)  will  soon  be  no  more  ;  damna- 
tion to  all  royalists ;"  to  the  great  scandal  of  our  said  lord  the 
king,  in  contempt  of  our  said  lord  tlie  king  and  his  laws,  to  the 
evil  and  pernicious  example  of  all  others  in  the  like  case  offend- 
ing, and  against,  etc.     {Conclude  as  in  book  1,  chapte?'  3.) 

Second  count. 

And  the  jurors  aforesaid,  etc.  That  the  said  A.  B.,  being  such 
wicked,  seditious,  and  evil  disposed  person  as  aforesaid,  and 
greatly  disatlected  to  our  said  lord  the  king,  and  contriving  and 
intending  the  liege  sul)jects  of  our  said  lord  the  king  to  incite 
and  mo"e  to  hatred  and  dislike  of  the  person  of  our  said  lord  the 
king,  and  the  government  established  within  this  realm,  on,  etc., 
with  force  and  arms,  at,  etc.,  unlawfully,  wickedly,  maliciously, 
and  seditiously,  in  the  presence  and  hearing  of  divers  liege  sub- 
jects of  our  said  lord  the  king,  again  did  publish,  utter,  and  de- 
clare of  and  concerning  our  said  lord  the  king,  and  his  good,  true, 
and  faithful  subjects,  these  words  following,  that  is  to  say:  "I 
(meaning  the  said  A.  B.)  hope  king  George  the  Third  (meaning 
our  said  lord  the  king)  will  soon  be  ikj  more;  damnation  to  all 
royalists."     (Conclude  as  before.) 

iii.iliciously  did  puhlish,  utter,  iind  with  a  loud  voice  pronounce  Entrlish  words 
of  tlie  ibllowiny  tenor  au<l  ctirct,  that  is  to  say:  'I'  (himself  the  said  Bryjin 
M'l^ou^'hlin  nieaninii)  'will  lose  my  life  I'or  Charley'  (C'harles,  son  to  the  per- 
son j)retiiidin^'  to  i»e  kin;^  of  JOnirlaiid  l)y  the  style  and  title  of  .James  the  Tiiird 
meaninj;)  ;  'and  I'  (himself  tlur  saiil  iJryan  meaning)  'hope  he'  (tlie  said 
t'iiarles  again  meaning)  '  will  push  up  once  more  and  enjoy  his  own  again'  (the 
crown  of  (jrcat  liritain  meaning),  '  and  sen<l  (ieorgey'  (our  said  sovereign  king 
George  the  Second  meaning)  'home  to  Hanover,  where  he  belongs;'  to  the 
great  scandal  and  conteni])!  of  our  said  lord  the  now  king,  to  the  evd  and  per- 
nicious exiim|)le  of  all  others  in  such  case  oilending,  and  against  our  said  lord  the 
now  king,  lu.s  crown  and  dignity,  etc." 
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(963)   Uttering  blasphemous  language  as  to  God. 

That  A.  B.,  of,  etc.,  not  havino;  the  fear  of  God  before  his  eyes, 
but  being  moved  and  seduced  by  the  instigation  of  the  devil,  and 
contriving  and  intending  Almighty  God  to  blaspheme  and  dis- 
honor, on,  etc.,  at,  etc.,  and  within,  etc.,  in  the  presence  and  hear- 
ing of  divers  good  citizens  of  this  connnonwealth,  unUiwfully, 
wickedly,  and  blasphemously  did  say,  pronounce,  and  with  a 
loud  voice  publish  and  proclaim  these  profane  and  blasphemous 
English  words  following,  to  w\t,(q)  {here  insert  the  words),  to  the 
great  dishonor  and  contempt  of  Almighty  God,  to  the  evil  ex- 
ample of  all  others  in  such  cases  offending,  contrary  to  the  form 
of  the  act  of  general  assembly  in  such  case  made  and  provided, 
and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(964)  Same  under  Rev.  Sts.  of  3Iass.  ch.  130,  §  15.(r) 

That  C.  D.,  late  of  B.,  in  the  county  of  S.,  laborer,  on  the  first 
day  of  June,  in  the  year  of  our  Lord  at  B.  aforesaid,  in 

the  county  aforesaid,  did  wilfully  blaspheme  the  holy  name  of 
God,  by  then  and  there  denying,  cursing,  and  contumeliously 
reproaching  God,  his  creation,  government,  and  final  judging 
of  the  world  ;  that  is  to  say,  the  said  C.  D.,  then  and  there,  in 
the  presence  and  hearing  of  divers  good  and  worthy  citizens  of 
said  commonwealth,  did  wilfully,  profanely,  and  blasphemously 
speak,  pronounce,  utter,  and  publish  the  profane  and  blas- 
phemous words  following,  to  wit  (Aere  insert  the  iDords  spoken  and 
jmblis/ted,  verbatim,  aiid  with  proper  innuendoes,  if  the  words  require 
it);  against  the  peace  of  said  commonwealth,  and  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided. 

(965)  Blaspheming  Jesus  Chist.{s) 

That  R.,  etc.,  on,  etc.,  wickedly,  maliciously,  and  blasphe- 
mously did  utter,  and  with  a  loud  voice  publish,  in  the  presence 

{q)  The  words  must  be  specificjiUy  laid,  though  only  the  substance  need  be 
proved.  R.  v.  Popplewell,  2  Str.  (jsG  ;  11.  v.  Sparling,  lb.  49«,  and  other 
cases  cited  Wr.  Cr.  PI.  &  Pr.  §  -203. 

(r)  Tr.  &  H.  Prec.  61.      See  Wh.  Cr.  L.  8th  ed.  §§  1431-2,  1443,  1605. 

(s)  In  an  argument  of  great  felicity  and  strength,  a  conviction  under  this 
indictment  as  at  common  law,  was  sustained  in  1811  by  Chancellor  (then  chief 
justice)  Kent,  when  delivering  the  opinion  of  the  supreme  court   in  People  c. 
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and  hearing  of  divers  good  and  Christian  people,  etc.,  of  and 
concerning  the  Christian  religion,  and  of  and  concerning  Jesus 
Christ,  the  false,  scandalous,  malicious,  wicked,  blasphemous 
words  following,  to  wit:  "Jesus  Christ  was  a  bastard,  and  his 
mother  must  be  a  whore,"  to  the  contempt  of  the  Christian  reli- 
gion and  the  laws  of  this  state,  to  the  evil  example  of  all  others 
in  like  manner  oft'ending,  and  against,  etc.  {Conclude  as  in  book 
1,  chapter  3.) 

(966)  Blaspheming  the  Holy  Ghost.{t) 

That  A.  B.,  of,  etc.,  laborer,  being  a  person  of  an  immoral  and 
irreligious  mind  and  disposition,  and  intending  the  Christian 
religion  to  revile  and  bring  into  contempt,  on,  etc.,  at,  etc.,  did 
wulfully  commit  the  heinous  crime  of  blasphemy,  by  wilfully 
cursing  and  reproaching  the  Hol}^  Ghost ;  that  is  to  say,  the  said 
A.  B.  then  and  there,  in  the  presence  and  hearing  of  divers  good 
and  worthy  citizens  of  said  commonwealth,  did  wilfully,  pro- 
fanely, and  blasphemously  speak,  utter,  publish,  and  pronounce 
these  profane  and  blasphemous  words  following,  to  wit  {here 
insert  the  words  spoken,  verbatim,  with  2)roper  innuendoes^  if  the  loords 
require  it);  to  the  great  dishonor  of  religion,  good  morals,  and 
good  manners,  against,  etc.,  and  contrary,  etc.  {Conclude  as  in 
book  1,  chapter  3.) 

(966a)   Using  indecent  language  in  preseyice  of  female,  under 
Alabama  statute. 

That  E.  Y.,  alias  E.  P.,  etc.,  entered  upon  the  curtilage  of  the 
dwelling-house  of  L.  S.,  and  in  the  presence  of  II.  S.,  a  female, 
made  use  of  abusive,  insulting,  and  vulgar  language,  etc.  {Con- 
clude as  in  book  1,  chapter  3.) 

[A  second  count  alleged  that  the  words  were  spoken  in  the 
presence  of  E.  S.  etc.(a)] 

(0  Davis's  Troc.  73. 

(?/)  Sustained  in  Yancy  v.  State,  63  Ala.  141.  It  was  held  in  this  raso  tliat 
in  an  indictment  for  usinji  insnltin>i,  abusive,  or  vulifjir  Ian;;ua^e  in  tlie  presence 
of  females  ((.'ode,  §  4203),  it  is  not  necessary  to  set  out  tlie  words  used  by  tiie 
accused  ;  nor  is  it  neoessar.y  to  prove,  on  the  trial,  that  the  words  were  heanl  by 
the  females  ])resent.  Tiu^  term  "  femah'"  seems  enough  under  the  statute, 
though  it  is  applicable  to  brutes  as  well  as  to  human  beings. 
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(967)  Composing  and  publishing  blasphemous  libel.{v) 

That  A.  Iv.,  etc.,  of,  etc.,  on,  etc.,  at,  etc.,  witli  force  and  arms, 
disregarding  the  laws  and  religion  of  this  coninionwealth,  and 
profanely  devising  and  intending  to  bring  the  holy  scriptures 
and  the  Christian  religion  into  disbelief  and  contempt  among 
the  people  of  this  commonwealth,  unlawfully  and  wickedly  did 
com[)ose,  print,  and  publish,  and  did  cause  and  procure  to  be 
composed,  printed,  and  published,  a  certain  scandalous,  impious, 
obscene,  blasphemous,  and  [)rofane  libol,of  and  concerning  God, 
and  of  and  concerning  the  holy  scriptures,  and  of  and  concern- 
ing the  Christian  religion,  which  libel  is  published  and  contained 
in  a  certain  printed  sheet  of  pajier,  commonly  called  a  newspa- 
per, and  said  printed  sheet  of  paper  containing  said  libel  is  enti- 
tled "Boston  Investigator,"  volume  second,  number  thirty-nine, 
whereof  said  A.  K.  was  editor  and  publisher,  in  which  said  libel 
and  printed  sheet  of  paper,  so  printed,  published,  and  composed, 
and  so  caused  and  procured  to  be  composed,  printed,  and  pub- 
lished as  aforesaid,  by  said  A.  K.,  the  said  A.  K.  did  wilfully 
blasjtheme  the  holy  name  of  God,  by  denying  and  contume- 
liously  reproaching  God,  his  creation,  government,  and  linal 
judging  of  the  world,  and  by  reproaching  Jesus  Christ  and  the 
Holy  Ghost,  and  contumeliously  reproaching  tlie  holy  word  of 
God.  In  one  part  of  which  scandalous  and  obscene  libel,  among 
other  things,  there  were  and  are  contained  certain  scandalous, 
impious,  obscene,  and  blasphemous  matter  and  things,  of  and 
concerning  Jesus  Christ,  and  of  and  concerning  the  Holy  Ghost, 
and  of  and  concerning  the  lioly  scriptures,  and  of  and  concern- 
ing the  Christian  religion,  according  to  the  purport  and  effect 
following,  to  wit  {here  follows  a  passage  libelling  our  Saviour^ 
lohich,  in  consequence  of  its  gross  obscenitg,  is  omitted). 

And  in  another  part  of  said  libel  there  were  and  are  contained 
certain  scandalous,  impious,  profane,  and  blasphemous  matter 
and  things  of  and  concerning  God,  and  of  and  concerning  the 
Christian  religion,  according  to  the  purport  and  effect  following, 
to  wit : — 

"  I  cannot  pass  over  the  subject  of  prayer  without  adverting  to 

(i')  The  court  held  a  conviction  on  this  indictment  proper  in  Com.  v.  Knee- 
land,  20  Pick.  206.      See  Wh.  Cr.  L.  8th  ed.  §§  1218,  1594,  1  G05. 
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the  curious  and  stransje  predicament  that  God  is  placed  in,  by 
listening  to  the  unceasing  and  endless  variety,  and  what  is  worse, 
contradictory  petitions,  that  are  every  moment  ascending  up  or 
down  to  him.  I  think  the  old  gentleman  is  more  a  subject  of 
jiity  than  General  Jackson  was  during  his  late  visit ;  his  bowing 
and  shaking  was  very  arduous,  but  it  was  all  one  way,  con- 
gratulatory and  pleasing,  and  he  had  some  occasional  respite, 
but  only  think  of  God  having  no  respite  whatever,  day  or 
night." 

And  in  another  place,  said  libel  contains  these  scandalous,  pro- 
fane, and  blasphemous  words,  matters,  and  things  following,  of 
and  concerning  God,  to  wit: — 

"It  therefore  appears  to  me  that  God  must  have  an  ear  very 
difierent  from  anything  I  can  conceive  of,  to  hear  so  many  con- 
tradictory prayers  all  at  once ;  and  I  am  equally  at  a  loss  to 
imagine  how  he  could  recollect  them  all,  and  at  what  time  they 
are  apt  to  be  answered.  Perhaps  he  keejts  a  set  of  books,  and 
clerks  to  enter  all  the  prayers  in  ;  but  another  difficulty  presents 
itself.  How  could  he  inform  all  those  clerks  at  one  time  what 
to  enter  ?  Besides,  when  would  he  find  time  to  examine  these 
books  so  as  to  answer  all  the  petitions  at  the  proper  time?" 

And  the  said  libel  in  another  part  thereof,  among  other  things, 
contains  the  following  scandalous,  profane,  and  blasphemous 
■words,  matters,  and  things  of  and  concerning  God,  and  of  and 
concerning  Jesus  Christ,  and  of  and  concerning  the  holy  Scri[»- 
tures,  to  wit: — 

"1.  Univerealists  believe  in  a  (iod,  which  I  do  not;  but  be- 
lieve that  their  God,  witli  all  his  moral  attributes  (aside  from 
nature  itself),  is  nothing  more  than  a  mere  chimera  of  their  own 
imajjination," 

"2.  Universalists  believe  in  Christ,  which  I  do  not ;  but  be- 
lieve that  tiie  wtiole  story  concerning  him  is  as  much  a  fable  and 
a  fiction  as  that  of  the  god  Prometheus,  the  tragedy  of  whose 
dciitli  is  sitid  to  have  been  acted  on  the  stage,  in  the  theatre  at 
Athens,  five  hundred  years  before  the  Christian  era." 

''3.  Universalists  believe  in  miracles,  which   I  do  not;  but 
believe  that  every  pretension    to  them  can   cither  b((  accounted 
for  on  natural  jirinciples,  or  else  is  to  be  at trihuted  to  meie  trick 
and  im[»osture." 
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"4.  Uiiiversalists  believe  in  the  resurrection  of  the  dead,  in 
immortality  and  eternal  life,  which  £  do  not ;  but  believe  that 
all  lite  is  mortal,  that  deatli  is  an  eternal  extinction  of  life  to 
the  individual  who  possesses  it,  and  that  no  individual  life  is, 
ever  was,  or  ever  will  he  eternal :" 

To  the  great  scandal  and  contumelious  rciiroach  of  God,  and 
his  holy  name,  his  creation,  government,  and  final  judging  of  the 
worhl,  of  Jesus  Christ  and  the  Holy  Ghost,  of  the  holy  words 
of  God,  and  of  the  Christian  religion,  against,  etc.,  and  contrary, 
etc.     {Conclude  as  in  book  1,  chapter  3.) 

(968)  Obscene  UbeL    First  count,  not  setting  forth  libellous  matter. {lu) 

That  P.  IT.,  of  in  the  county  of  laborer,  being  a 

scandalous  and  evil  disposed  person,  and  contriving,  devising, 
and  intending  the  morals  as  well  of  the  youth  as  of  other  good 
citizens  of  said  commonwealth  to  debauch  and  corru[it,  and  to 
raise  and  create  in  their  minds  inordinate  and  lustful  desires, 
with  force  and  arms,  at  in  the  county  aforesaid,  know- 

ingly, unlawfully,  wickedly,  maliciously,  and  scandalously  did 
utter,  publish, and  deliver  to  A.  B.  a  certain  lewtl,  wiclced,  scan- 
dalous, infamous,  and  obscene  printed  book,  entitled  "  Memoii's 
of  a  Woman  of  Pleasure,"  which  said  printed  book  is  so  lewd, 
wicked,  and  obscene  that  the  same  would  be  offensive  to  the 
court  here,  and  im[)roper  to  be  placed  upon  the  records  thereof, 
wherefore  the  jurors  aforesaid  do  not  set  forth  the  same  in  this 
indictment ;  to  the  manifest  corruption  and  subversion  of  the 
youth  and  other  good  citizens  of  said  commonwealth  in  their 
manners  and  conversation,  in  contempt  of  law,  to  the  evil  ex- 
ample, etc.,  and  against,  etc.(5:)    {Conclude  as  in  book  i, chapter  S.) 

(!6")  "  Tlie  fourth  and  fif'tli  counts  in  this  indictment,"  said  Parker,  C  J.,  in 
Com.  V.  Holmes,  17  ^lass.  o3C,  ret'erring  to  the  two  counts  in  the  text,  ••aie 
certainly  good  ;  for  it  can  never  be  recjuired  that  an  obscene  book  and  picture 
should  be  <lisplayed  upon  the  records  of  the  court,  which  must  be  done  if  the 
description  in  tliese  counts  is  insufficient."  See  also  Com.  c.  Sharpless,  2  8.  & 
K.  yi.  It  is  necessary,  however,  that  the  pleader  should  expresslv  aver  the 
indecency  of  the  book  or  picture  as  the  excuse  for  its  non-setting  t'ortli,  the  same 
reasoning  ap|)lying  as  obtains  when  a  forged  instrument  is  lost,  or  is  in  tlie  de- 
fendant's possession,  where  such  fact  must  be  averred  in  ordi-r  to  explain  the 
non-description  of  the  instrument  itself.  See  supra,  ;)ot),  tor  a  t'urtiier  discussion 
of  this  (juestiou. 

(.r)  In  11.  c.  Bradlaugh,  14  Cox,  C.  C.  tJS,  the  defendants  were  tried  in  tlie 
court  of  queen's  bencli  (nito  whicu  court  the  indictment  had  been  removed  bv 
certiorari),  on  an  indictment  which  charged  as  follows:     "That  C.  D.,  etc.,  on, 

681 


(970)  OFFENCES    AGAINST    SOCIETY. 

(969)  Second  count.     Publishing  an  obscene  picture. 

That  the  said  P.  H.,  being  such  person  as  aforesaid,  and  de- 
vising, contriving,  and  intending  as  aforesaid,  on,  etc.,  at,  etc., 
unlawfully,  wantonly,  and  maliciously  did  utter  and  publish  to 
one  C.  D.,  a  citizen  of  said  commonwealth,  a  certain  lewd,  scan- 
dalous, and  obscene  print  on  paper,  representing  a  man  in  an 
indecent  and  obscene  posture  with  a  woman,  that  is  to  say,  in 
the  act  and  posture  of  carnal  copulation  with  each  other  ;  which 
said  lewd,  scandalous,  and  obscene  print  was  contained  and  pub- 
lished in  a  certain  printed  book,  entitled  '*  Memoirs  of  a  Woman 
of  Pleasure;"  to  the  manifest  corruption  and  subversion  of  the 
morals  and  manners  of  the  youth  of  this  commonwealth  and  of 
the  citizens  thereof,  to  the  evil  example,  etc.,  and  against,  etc. 
[Conclude  as  in  book  1,  chapter  3.) 

(970)  Exhibiting  obscene  pictures.{y) 
That  J.  S.,  late,  etc.,  J.  H.,  etc.,  being  evil  disposed  persons, 

etc.,  at,  etc.,  unlawfully  and  wickedly  dovisinnf,  contrivinfj,  and  intondinsj,  as 
much  as  in  tlicm  lay,  to  vitiate  and  corrupt  tlic  morals  as  well  ot"  youth  as  of 
divers  other  subjects  of  the  «[ueen,  and  to  incite  and  encoui'ajjre  the  said  subjects 
to  indecent,  obscene,  unnatural,  and  immoral  practices,  and  brinsx  them  to  a 
state  of  -^fickedness,  lewdness,  and  debauchery,  uulawi'ully,  etc.,  did  print,  jmb- 
lish,  sell,  and  utter,  a  certain  indecent,  lewd,  fdthy,  and  obscene  libel,  to  wit,  a 
certain  indecent,  lewd,  iilthy,  bawdy,  and  obscene  book,  called  '  Fruits  of  Phi- 
losophy,' thereby  contaminating,"  etc.  This  indictment  was  held  bad  for  not 
setting  out  the  passage  or  passages  of  the  book  allegetl  to  constitute  the  ollence  ; 
and  it  was  also  held  that  the  defect  was  not  cured  by  verdict.  See  Wh.  Cr.  PI. 
&  Pr.  {;§  f)0,  1G6,  1  77,  7C0.  There  is  no  excuse,  it  will  be  observed,  in  the  above 
form,  for  the  non-setting  forth  of  the  alleged  obscene  matter.  Sec  siijira,  9,39, 
note. 

(7/)  Sharpless  v.  Com.,  2  S.  &  R.  91.  A  verdict  Avas  sustained  by  the  su])reme 
court  on  this  indictment,  Yeates,  J.,  emi)hatically  dcchu-ing:  "The  destruction 
of  morality  rend»'rs  the  power  of  the  government  invalid,  ior  goveiMnnent  is  no 
more  flian  j)Mblic  ()r(h>r.  It  weakens  the  bands  bv  which  society  is  kept  together. 
1'lie  corrn])fion  of  the  public  mind  in  rrcneral,  and  debaucliing  the  manners  of 
youth  in  particular,  by  lewd  and  obscene  ))ictnres  cxhiliited  to  a  ii'w,  must  neces- 
sarily be  attemled  with  the  most  injurious  coiisecpieiices,  and  in  such  instances 
courts  of  justice  are  or  ought  to  be  the  schools  of  morals."  See  generally  Wh. 
Cr.  L.  8th  ed.  <;§  HiOd,  KjOO. 

In  such  an  indictment  it  was  said,  it  need  not  be  averred  that  the  exhibition 
was  public;  if  it  l)e  stated  that  the  picture  was  shown  to  sundry  jhtsous  for 
money,  it  is  a  suflicient  averment  of  its  pnl)licaliou.  Nor  is  it  necessary  that 
the  postures  and  attituties  of  the  figures  should  be  minutely  described  ;  it  is 
j-nough  if  the  picture  be  so  <lescrilied  as  to  enabh-  the  jury  to  apply  tlii^  evidence 
an<l  to  judir('  wln'ther  or  n«)t  it  is  an  indecent  j)icture  ;  nor  is  it  necessary  to  lay 
the  house  in  which  the  picture  is  exhibited  to  be  a  nuisance  ;  the.  olience  not 
being  a  nui.sancc,  but  one  tending  to  the  corruption  of  morals.  AVh.  Cr.  L.  8th 
ed.  §  1G09. 
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and  designln<r,  contriving,  and  intending  the  morals  as  well  of 
youth  as  of  divers  other  citizens  of  this  commonweal tli  to  de- 
bauch and  corrupt,  and  to  raise  and  create  in  their  minds  inordi- 
nate and  lustful  desires,  on,  etc,  at,  etc.,  and  within  the  jurisdic- 
tion of  this  court,  in  a  certain  house  there  situate,  unlawfully, 
wickedly,  and  scandalously  did  exhibit  and  show  for  money  to 
persons  to  the  inquest  aforesaid  unknown,  a  certain  lewd,  wicked, 
scandalous,  infamous,  and  obscene  painting,  representing  a  man 
in  an  obscene,  impudent,  and  indecent  posture  with  a  woman, 
to  the  manifest  corruption  and  subv'crsion  of  youth  and  other 
citizens  of  this  commonwealth,  to  the  evil  example,  etc.,  and 
against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(971)  Against  the  'printer  of  a  newspa'per  for  publishing  an  advertise- 
ment by  a  married  woman  offering  to  become  a  mistress  (z) 

That  A.  B.,  late,  etc.,  in  the  county  aforesaid,  printer,  heing  a 
person  of  an  immoral  and  depraved  mind  and  disposition,  and 
unlawfully  contriving  and  intending  to  bring  the  state  of  matri- 
mony into  public  contem[(t  and  discredit,  to  corrupt  the  morals 
of  the  people  of  this  commonwealth,  and  to  induce  the  citizens 
thereof  to  commit  the  crimes  of  fornication  and  adultery,  on 
at  did  unlawfully  and  wickedly  print  and  publish, 

and  cause  and  procure  to  be  printed  and  published,  in  a  certain 
public  newspaper  called  tlie  {here  insert  the  title  of  the  newspaper}, 
a  certain  immoral  and  mischievous  libel,  in  the  form  of  an  ad- 
vertisement, which  said  immoral  and  mischievous  libel  is  of  the 
purport  and  effect  following,  to  wit  {here  insert  the  advertisement^ 
verbatim,  with  proper  innuendoes);  to  the  great  scandal  and  re- 
proach of  religion,  good  morals,  and  good  manners,  to  the  evil 
and  pernicious  example  of  all  others  in  like  case  to  oftend,  and 
against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(972)  Indictment  for  threatening  to  accuse  of  an  infamous  crime.{a) 

That  Henry  Tiddeman,  late  of  B.,  in  the  county  of  ]Middle- 
sex,  and  within  the  jurisdiction  of  the  central  criminal  court, 

(z)  Duvis's  Free,  lofi  ;   3  Chit.  C.  L.  887. 

(a)  Tliis  precedi'tit  w;is  sustiiined  in  R.  v.  Tiddeman,  4  Cox,  C.  C.  387,  where 
Piatt,  B.,  said:  ''The  indictment  charges  tlie  prisone^s  with  making  certain 
threats,  with  intent  to  extort  from  tlie  ]>rosecntor  a  valuable  security;  but  it  does 
not  state  whose  property  that  security  was,  and  the  question  is,  Avhether  or  not 
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lal)orer,  AVilliam  Landler,  late  of  the  same  place,  laborer,  John 
Beniiet,  late  of  the  same  place,  laborer,  John  Jones,  late  of  the 
same  place,  laborer,  otherwise  called  John  Joyce,  and  John  Sul- 
livan, late  of  the  same  place,  laborer,  on  the  second  day  of  March, 
in  the  year  of  our  Lord  at  B.  aforesaid,  in  the  county  afore- 

said, and  Avithin  the  jurisdiction  of  the  said  court,  feloniously 
did  threaten  one  Samuel  Wyatt,  to  accuse  the  said  Samuel 
AVyatt  of  havino;  committed  the  abominable  crime  of  buggery(A) 
Avith  the  said  Henry  Tiddeman,  with  a  view  and  with  the  intent 
in  so  doincr  then  and  there  and  thereby  to  extort  and  gain  from 
the  said  Samuel  Wyatt  a  certain  valuable  security  for  the  pay- 
ment of  money,  to  wit,  a  security  for  the  payment  of  the  sum  of 
fifty  ;  contrary-  to  the  form  of  the  statute  in  such  case 

made  and  provided,  and  against  the  ])eaee.  etc. 

\_The  second  count  alleged  that  the  prisoners  feloniously  did  ac- 
cuse the  said  Samuel  Wyatt  of  having  committed  tlie  abomina- 
ble ci'ime,  etc.,  with  the  said  Henry  Tiddeman.] 

Third  count. 

That  defendants,  etc.,  feloniously  did  threaten  the  said  Samuel 
AVyatt,  to  accuse  the  said  Samuel  AVyatt  of  having  attemjited 
and  endeavored  to  commit  the  abominable  crime,  etc.,  with  the 
said  lien  IT  Tiddeman. 

till'  oiiiission  is  fatul  to  its  validity.  Tlio  statute  on  ^vliicli  tlie  indictment  is 
framed  is-  the  10  &  11  Viet.  c.  GG.  s.  2,  which  makes  it  an  oll'ence  to  acense  or 
threaten  to  accuse  any  person  of  the  oiTenee  specified,  with  ii  view  or  intent  to 
extort  or  jjain  from  such  person  any  ])roperty,  money,  or  seeiirity.  The  words 
of  the  statute  are  exceedin<.dy  important,  l)ecause  one  of  them,  namt'ly,  'extort,' 
has  a  certain  teeli)»ical  meaIlillL^  which  is  defined  in  2  Salkeld  ;  and  when  a  man 
is  eharfred  with  extorsively  taking,  the  very  import  of  the  word  shows  that  he  is 
not  acquiring  f)ossession  of  his  own.  Tiu'  ordinary  l"orm  of  indictment  for  extor- 
tion may  be  found  in'  Diirn's  Justice,  and  the  lan;jfiia;x<'  there  shows  tliat  it  is 
not  at  all  nee«'ssary  that  the  thirijr  extorted  should  Ix^  said  to  he  the  property  of 
any  pei-son.  In  W.  v.  Norton,  8  Carrinjj;ton  &  Payne,  18(;,  the  indictment  was 
held  had  for  want  of  sueli  an  averment;  but  that  was  an  in<lictiuent  under 
another  statute,  whicli  made  it  iicccssary  that  the  party  <'hai-<^ed  under  it  shoidd 
actually  olitaiu  the  thin;r  soiij^ht  to  he  ol)fained  ;  hut  that  is  not  so  here,  because, 
whether  anythiu;/  is  oiitaiucd  or  not,  the  crime  is  complete,  and,  then^fore, 
whether  the  ])roi)erfy  heloiitx>i  to  the  person  threatened  or  not,  is  (|uiti'  imnia- 
tt.'ria!  ;  the  f)irenee  is  committed  immediately  the  accusation  is  made,  with  the 
evil  intent  stated  in  the  indictment." 

(h)  The  snhsfanr'c  of  the  accusation  Is  enoiijjh.  Com.  c.  Moulton,  108  Mass, 
.308;  Com.  V.  (Joodwin,  122  iMas.s.  1!».  See  for  other  Ibrms  of  this  class,  siiprUf 
4  11. 
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Fourth  count. 

That  defendants,  etc.,  did  accuse  the  said  Samuel  Wyatt  of 
haviiioj  attempted  and  endeavored  to  commit  the  abominable 
crime  of  buggery  with  the  said  Henry  Tiddeman. 

Fifth  count. 

That  defendants,  etc.,  feloniously  did  threaten  the  said  Samuel 
Wyatt,  to  accuse  the  said  Samuel  Wyatt  of  a  certain  infamous 
crime,  tliat  is  to  say,  of  having  made  to  the  said  Henry  Tidde- 
man a  certain  solicitation,  whereby  to  move  and  induce  the 
said  Henry  Tiddeman  to  commit  with  said  Samuel  Wyatt  the 
al.)Ominable  crime,  etc. 

Sixth  count. 

That  defendants,  etc.,  di  1  accuse  the  said  Samuel  Wyatt  of 
a  certain  infamous  crime,  that  is  to  say,  of  having  made  to  the 
said  Henry  Tiddeman  a  certain  solicitation,  whereby  to  move 
and  induce  the  said  Henry  Tiddeman  to  cojnmit  witli  the  said 
Samuel  Wyatt  the  abominable  crime,  etc. 

Seventh  count. 

That  defendants,  etc.,  did  threaten  the  said  Samuel  Wj-att, 
to  accuse  the  said  Samuel  Wyatt  of  having  committed  the 
abominable  crime,  etc. 

Eighth  count. 

Tlnit  defendants,  etc.,  did  accuse  the  said  Samuel  W^yatt  of 
liaving  committed  the  abominable  crime,  etc. 

Ninth  count. 

That  defendants,  etc.,  di  1  threaten  the  said  Samuel  Wyatt,  to 
accuse  the  said  Samuel  Wyatt  of  having  attempted  and  endeav- 
ored to  commit  the  abominable  crime,  etc. 

Tenth  count. 

That  defendants,  etc.,  did  accuse  the  said  Samuel  Wyatt  of 
having  attempted  and  endeavored  to  commit  the  abominable 
crime,  etc. 
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Eleventh  count. 

That  defendants,  etc.,  did  threaten  one  Samuel  Wyatt,  to 
accuse  the  said  Samuel  Wyatt  of  having  committed  the  abomi- 
nable crime,  etc.,  with  the  said  Henry  Tiddeman,  with  a  view 
and  intent  thereby  to  extort  money  from  the  said  Samuel  Wyatt. 
[There  were  nine  other  counts,  only  varying  from  the  lirst  ten  as 
the  eleventh  did  in  alleging  the  intent  to  be  to  extort  money.] 

(973)  Sending  a  letter  threatening  to  accuse  a  perso7i  of  a  crime. 
Mass.  Rev.  Sts.  ch.  125,  §  17.(e) 

That  C.  D.,  late  of  F.,  in  the  county  of  M.,  laborer,  on  the 
first  day  of  June,  in  the  year  of  our  Lord  at  F.,  in  the 

county  of  M.,  feloniously,  knowingly,  wilfully,  and  maliciously 
did  threaten  one  E.  F.  to  accuse  the  said  E.  F.  of  having  com- 
mitted the  crime  of  {here  set  forth  the  crime),  by  then  and  there 
feloniously,  knowingly,  wilfully,  and  maliciously  sending  to  the 
said  E.  F.  a  certain  written  communication,  which  said  written 
communication  is  of  the  following  tenor,  that  is  to  say  {here  set 
out  the  letter  correctly) .,{d)  with  intent  thereby  then  and  there 
feloniously,  wilfully,  and  maliciously  to  extort  money  from  the 
said  E.  F. ;  against,  etc.,  and  contrary,  etc.  {Conclude  as  in  book 
1,  chapter  3.) 

(974)  Sending  a  letter,  threatening  to  burn  a  dwelling-house.     Muss. 
Bev.  Sts.  c'/i.  125,  §  17. 

That  C.  D.,  late  of  F.,  in  the  county  of  M.,  laborer,  on  the 
first  day  of  June,  in  the  year  of  our  Lord  at  F.,  in  the 

county  of  M.,  feloniously,  knowingly,  wilfully,  and  maliciously 
did  threaten  one  E.  F.  to  burn  and  destroy  u  certain  dwelling- 
house,  of  the  property  of  the  said  E.  F.  there  situate,  by  then 
and  there  feloniously,  knowingly,  wilfully,  and  maliciously  send- 
ing to  the  said  E.  F.,  a  certain  written  communication,  which 
said  written  communication  is  of  the  following  tenor,  that  is  to 
8}i\',  etc.,  with  intent  thereby  then  and  there  feloniously,  know- 
ingly, wilfully,  anil  maliciously  to  extort  money  from  the  said 

{<•)   Tr.  cSc  H.  I'lcc.  472. 

{(I)  'I'lic  letter  must  he  set  out  correctly.  11.  v.  Lloyd,  2  E:ist,  P.  C.  1123, 
sxipra,  2  9'10. 
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E.  F. ;  against,  etc.,  and  contrary,  etc.  {Conclude  as  in  book  1, 
chapter  3.) 

(975)  Soh/i/if/  a  threatening  lettrr.{e) 

That  \V.  B.,  late  of  ?>.,  in  the  county  of  Surrey,  lal)orer,  0!i 
the  iirst  clay  of  March,  in  the  year  of  our  Lord  with  force 

and  arms,  at  B.  aforesaid,  in  tlie  county  aforesaid,  knowingly 
and  feloniously  did  send  to  one  J.  II.  a  certain  letter,  directed  to 
the  said  J.  H.,  by  the  name  and  description  of  Mr.  II.,  Esquire, 
accusing  the  said  J.  II.  of  having  committed  a  certain  crime 
punishable  by  law  with  death,  to  wit,  the  abominable  crime  of 
buggery,  with  the  said  W.  B.,  with  a  view  and  intent  thereby 
then  and  there  to  extort  and  gain  money  from  the  said  J.  11., 
which  said  letter  is  as  follows,  that  is  to  say:  "  Sir, — I  write  to 
inform  you  that  you  liave  being  very  unkind,  trying  to  your  ex- 
treme energies  to  reflect  disparagement  on  my  re[>utati(Mi ;  in 
retaliation,  I  shall  make  known  those  liberties  and  diabolical 
actions  you  took  with  me  when  I  was  bathing  you  in  your 
room,  what  I  term  sodomiting.  Some  comi)ensation  I  wish  to 
receive  from  your  hands,  in  one  way  or  another.  I  am  waiting 
for  an  answer  at  th.e  bottom  of  Stockwell  Lane. — Obedient  ser- 
vant, but  injured  W.  B. ;"  contrary,  etc.,  and  against,  etc.  [Con- 
clade  as  in  book  1,  chapter  3.) 

(975a)  Another  form,  under  English  statute. 

That  J.  S.,  etc.,  on,  etc.,  at,  etc.,  feloniously  did  send  to  one 
J.  N.  a  certain  letter  directed  to  the  said  J.  j^.,  "^  by  the  name 
and  description  of  Mr.  J.  N".,  demanding  money  {or,  if  other 
valuable  thing,  specifying)  from  the  said  J.  IST.,  with  menaces, 
and  without  any  reasonable  or  probable  cause  {sic),  he  the  said 
J.  S.  then  well  knowing  the  contents  of  the  said  letter,  and 
which  said  letter  is  as  follows,  that  is  to  say  {here  set  out  the  letter 
verbatim),  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

Second  count. 

That  the  said  J.  S.,  on  the  day  and  year  aforesaid,  at  the 
county  aforesaid,  feloniously  did  utter  a  certain  writing  de- 
manding money  from  the  said  J.  N.,  with  menaces,  and  without 

(e)   1  Cox,  C.  C.  Appendix,  p.  xl. 
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any  reiisonable  or  probable  cause,  be  tbe  said  J.  S.  then  well 
knowinoj  tbe  contents  of  the  said  writing,  and  wbich  said  writ- 
ins:  is  as  follows,  tbat  is  to  say  (here  set  out  the  writing  verbatira){f) 
aii-ainst,  etc.     {Conclude  as  in  booh  1,  chapter  3.) 

(9756)  Ijttter  threatening  to  accuse,  under  English  statute. 

{Commencement  as  in  last  form  to  *)  tbreatening  to  accuse  him 
tbe  said  J.  I^.  of  having  attempted  and  endeavored  to  commit 
the  abominable  crime  of  sodomy  with  tbe  said  J.  S.  (or  other 
crime  under  statute,  specifying  it),  witb  a  vie-w  and  intent  there- 
by then  to  extort  and  gain  money  from  the  said  J.  !N^.,  he  the 
said  J.  S.  then  well  knowing  tbe  contents  of  tbe  said  letter, 
and  which  said  letter  is  as  follows,  that  is  to  say  {here  set  out  the 
letter  verbatim),  against,  etc.(^)    {Conclude  as  in  book  1,  chapter  3.) 

(97o(?)   Threats  in  order  to  extort,  tinder  English  statute. 

Feloniously  did  threaten  one  J.  i^.  to  accuse  him  tbe  said  J. 
K.  of  baving  attempted  and  endeavored  to  commit  the  abomi- 
nable crime  of  sodomy  witb  the  said  J.  S.,  witb  a  view  and  in- 
tent tbereby  tben  to  extort  and  gain  money  from  tbe  said  J.  N., 
against,  etc. (A)     {Conclude  as  in  book  1,  chapter  8.) 

(975f/)  Threatening  to  publish  libel  with  intent  to  extort,  iindcr  English 

statute. 

Thnt  J,  S.,  on,  etc.,  at,  etc.,  unlawfully  did  tlireaten  one  J.  N. 
to  publish  a  certain  libel  of  and  concerning  bim  the  said  J.  N"., 
witb  intent  to  extort  money  from  tbe  said  J.  N.,  against,  etc.(?") 
{Conclude  as  in  book  1,  cJiaptcr  3.) 

(975?)  Obtaining  signature  by  threats. 

Tbe  jurors  for,  etc.,  upon  tbeir  oatli  present,  tbat  A.  J.,  E.  J., 
otherwise  called  and  known  as  K.  II.,  and  F.  TI.,  heretofore,  to 
Avit,  on,  etc.,  witb   intent  to  defraud  one  S.  D.,  did,  by  certain 

(/■)  Arch.  C.  1'.  l!Hli  fd.  p.  Kio.  That  tht-  h'ttor  must  be  set  out  see  11.  v. 
Llovfl,  2  East,  P.  C.  H2_'. 

(<l)   An-h.  C.  P.  H»tli  ed.  ]).    fCl. 

(//)  Arch.  (J.  V.  IDth  ed.  p.  4t;.'{  The  acciisation  need  not  he  descrilteil  in 
technical  hmgnage.  II.  r.  Tncker,  I  Mood.  C  C.  l.'U.  For  tlireatening  letters, 
sec  972. 

(t)  Arch.  C.  r.  19th  ed.  p.  iril. 
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uiilauful  threats  of  violence  to  tlie  person  of  the  said  S.  D.,  com- 
j.el  the  said  S.  D.  to  write  and  affix  his  name  upon  and  to  a  cer- 
tain paper  in  order  that  tlie  same  might  be  afterwards  used  and 
dealt  with  as  a  valuable  secnritj,  to  wit,  as  a  promissory  note, 
against  the  form  of  the  statute,  etc.  {Conclude  as  in  booh  1,  duip- 
ter  8.) 

Second  count. 

And  the  jurors  aforesaid,  uj)on  theiroath  aforesaid,  do  further 
present,  that  the  said  A.  J.,  E.  J.,  otherwise  E.  11. ,  and  F.ll.,  here- 
tofore, to  wit,  on,  etc.,  within,  etc.,  with  intent  to  defraud  the 
said  S.  D.,  feloniously  did,  by  certain  unlawful  threats  of  violence 
to  the  person  of  the  said  S.  D.,  induce  the  said  S.  D.  to  write  and 
affix  his  name  upon  and  to  a  certain  paper,  in  order  that  the  same 
might  afterwards  be  used  and  dealt  with  as  a  valuable  security, 
that  is  to  say,  a  }»romij!sory  note  for  the  payment  of  £100, against 
the  form  of  the  statute,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

Third  count. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  furtlier 
})resent,  that  the  said  A.  J.,  E.  J.,  otherwise  E.  IL,  and  F.  IL, 
heretofore,  to  wit,  on,  etc.,  within,  etc.,  with  intent  to  injure  S. 
D.,  feloniously  did,  by  certain  uidawful  threats  of  violence  to 
the  person  of  the  said  S.  D.,  induce  the  said  S.  D.  to  write  his 
name  upon  and  to  a  certain  [)aper,  in  order  that  the  same  might 
afterwards  be  made,  converted  into,  and  used  and  dealt  with  as  a 
valuable  security,  to  wit,  a  promissory  note,  against  the  form  of 
the  statute,  etc.     [Conclude  as  in  book  1,  chapter  '6.) 

Fourth  count 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  A,  J.,  E.  J.,  otherwise  E.  II.,  and  F.  II., 
lieretofore,  to  wit,  on,  etc.,  within,  etc.,  with  intent  to  injure 
the  said  S.  I).,  feloniously  did,  by  certain  unlawful  threats  of 
violence  to  the  person  of  the  said  S.  D.,  induce  the  said  S.  D.  to 
write  and  affix  his  name  upon  and  to  a  certain  paper,  in  order 
that  the  same  might  be  afterwards  used  and  dealt  with  as  a 
valuable  security,  against  the  form  of  the  statute,  etc.  {Conclude 
as  in  book  1,  chapter  3.) 
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Fifth  count. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  A.  J.,  E.  J.,  otherwise  E.  II.,  and  F.  IL, 
heretofore,  to  wit,  on,  etc.,  within,  etc.,  with  intent  to  defraud 
one  S.  D.,  feloniously  did,  hy  a  certain  unlawful  restraint  of  the 
person  of  the  said  S.  D.,  induce  the  said  S.  D.  to  write  and  affix 
his  name  upon  and  to  a  certain  paper,  in  order  that  the  same 
might  afterwards  be  made  and  converted  into  a  valuable  security, 
to  wit,  a  promissory  note,  against  the  form  of  the  statute,  etc. 
{Conclude  as  in  book  1,  chapter  3.) 

Sixth  count. 

After  commencing  as  in  the  last  count,  proceeded  :  With  in- 
tent to  defraud  S.  D.,  feloniousl}^  did,  by  an  unlawful  restraint 
of  the  person  of  him,  the  said  S.  D.,  compel  the  said  S.  D.  to 
write  his  name  upon  and  to  a  certain  paper,  in  order  that  the 
same  might  afterwards  be  made  and  converted  into  a  valuable 
security,  against  the  form  of  the  statute,  etc. 

Seventh  count. 

After  '.'ommenciug  as  in  the  Hftli  count,  proceeded  :  With  in- 
tent to  injure  one  S.  D,,  feloniously  did,  by  an  unlawful  restraint 
of  the  person  of  the  said  S.  D.,  induce  the  said  S.  D.  to  write 
his  name  upon  and  to  a  certain  pa[>er,  in  order  that  the  same 
migiit  afterwards  be  made  and  converted  into  a  valuable  security, 
against  tlie  form  of  the  statute,  etc. 

.  Eighth  count. 

After  commencing  as  in  the  fifth  count,  proceeded  :  With  in- 
tent to  injure  one  S.  I>.,  feloniously  did,  by  an  unlawful  restraint 
of  the  person  of  the  said  S.  1).,  compel  the  said  tS.  1).  to  write  his 
name  upon  and  to  a  certain  paper  in  order  tiiat  the  same  might 
afterward^  ix',  used  and  <lealt  with  asa  valuable  security,  against 
the  form  of  the  statute,  etc. 

Ninth  count. 

After  commencing  as  in  the  fifth  count,  proceeded  as  follows: 
With  intent  to  defraud  one  S.  1).,  feh)niously  did,  by  an  unlaw- 
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fnl  restraint  of  the  person  of  the  said  S.  D.,  induce  tlie  naid  S. 
D.  to  make  a  certain  valualde  securit}',  to  wit,  a  {troniissory 
note  for  the  payment  of  £100,  against  the  form  of  the  statute, 
etc. 

Tenth  count. 

After  commencing  as  in  the  fifth  count,  proceeded  :  Witli  in- 
tent to  defraud  one  S.  D.,  feloniously  did,  by  certain  unlawful 
threats  of  violence  to  the  person  of  the  said  S.  D.,  compel  the 
said  S.  D.  to  make  and  execute  a  certain  valuable  security,  to 
wit,  a  promissory  note  for  the  payment  of  £100,  against  the  form 
of  the  statute,  etc. 

Eleventh  count. 

After  commencing  as  in  the  fifth  count,  proceeded  :  With  in- 
tent to  injure  one  S.  D.,  feloniously  did,  by  certain  unlawful 
threats  of  restraint  of  the  person  of  the  said  S.  D.,  induce  the 
said  S.  D.  to  make  a  certain  vahuible  security,  to  wit,  a  pro- 
missory note  for  the  payment  of  £100,  against  the  peace,  C'tc.(/) 

(975/)   Threats,  etc.,  under  Indiana  statute. 

That  on,  etc.,  at,  etc.,  one  J.  K.,  etc.,  did  then  and  there,  unlaw- 
fully and  feloniously,  verbally  and  orally,  make  threats  to  one  A. 
H.  that  he,  the  said  K.,  would  falsely  accuse  the  said  A.  H.  of  cer- 
tain immoral  conduct  which,  if  true,  would  tend  to  and  would 
degrade  and  disgrace  the  said  H.,  to  wit,  that  he,  the  said 
A.  H.,  had  Ijeen  keeping  one  N.  D.  as  his,  the  said  A.  II. 's,  mis- 
tress, and  had,  at  divers  times  and  places,  had  sexual  intercourse 
with  and  carnal  knowledge  of  her,  the  said  N.  T).,  not  being  law- 
full}'  married  to  her,  the  said  N.  D.,  and  having  then  and  there 
a  lawful  wife  living,  which  said  charge  and  accusation  he,  the 
said  J.  K.,  did,  then  and  there,  verbally  and  orally,  to  the  said 
A.,  threaten  to  publish,  by  having  it  printed  in  the  public  news- 
papers and  prints,  then  and  there  in  circulation  among  the 
people  of  said  county  and  state,  and  by  having  the  same  printed 
in  the  form  of  circulars  and  handbills,  and  distributed  among 
the  people  of  said  county,  with  intent  then  and  there  and  there- 

[j)  l\.  V.  John,  13  Cox  C.  C.  100. 
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by,  to  extort,  gain,  and  obtain  from  him  the  said  A.  H.,  chattels, 
money's,  and  valuable  securities  of  him,  the  said  A.  II.,  the  kind, 
character,  description,  and  value  of  said  chattels,  moneys,  and 
valuable  securities  being  to  said  jurors  unkncnvn,  and  with  in- 
tent, then  and  there  and  thereby,  to  gain  other  pecuniary  ad- 
vantages of  said  H.,  the  exact  nature  of  which  is  to  the  grand 
jurors  unknown,  and  cannot  be  given. (/i)  [Conclude  as  in  book 
1,  chapter  3.) 

{91og)  Demanding  property  with  menaces  with  intent  to  steals  under 

English  statute. 

Feloniously  with  menaces  [or  by  force,  or  with  menaces  and 
by  force)  did  demand  of  J.X.  certain  money  {or  a  certain  watch, 
etc.),  the  property  of  him  the  said  J.  X.,  witii  intent  the  said 
money,  from  the  said  J.  N.  feloniously  to  steal,  take,  and  carry 
away;  against,  etc.(/)     {Conclude  as  in  book  1,  chapter  3.) 

(/,)   Kistler  r.  State,  54  Ind.  400. 
(/)   Arcli.  C.  r.  19th  ed.  p.  459. 
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OFFENCES  AGAINST  FOREIGN  MINISTERS. 

(!>7(i)  Assault  on  a  foiTign  minister. 

(977)  Contempt  of  the  person  of  a  foreign  minister,  by  tlireatening  liodily 

harm  to  another  in  his  presence. 

(i)78)  Arresting  a  foreign  minister. 

(979)  Second  count.     Imprisoning  same. 

(980)  Thinl  count.     Same  stated  more  specially. 

(981)  Third  count.     Same  in  another  shape. 

(982)  Issuing  process  against  a  foreign  minister. 

(983)  Opening  and  publishing  letter  of  foreign  minister. 

(976)  Assault  on  a  foreign  minister,{a) 

That  A.  B.,  late  of,  etc.,  on,  etc.,  at,  etc.,  and  witliin  the  juris- 
diction of  this  court,  with  force  and  arms,  in  and  U[>on  one  C. 
D.,  then  and  there  being  a  public  minister,  to  wit,  did  make 

an  assault,  and  him  the  said  C.  D.,  then  and  there  being  such 
public  minister  as  aforesaid,  did  then  and  there  strike  and  wound, 
and  other  wrongs  to  the  said  C.  D.  then  and  there  did,  contrar\', 
etc.,  and  against,  etc.     {Conclude  as  in  book  1,  chapter  3") 

Second  count. 

That  A.  B.,  late  of,  etc  ,  heretofore,  on, etc.,  at,  etc.,  and  within 
the  jurisdiction  of  this  court,  with  force  and  arms,  in  and  upon 
one  C.  D.,  then  and  there  being  a  public  minister,  to  wit,  the 
in  the  United  States  of  America,  duly  recognized  and 
received  as  such  by  the  president  of  the  said  United  States,  did 
make  an  assault ;  and  him  the  said  C.  I).,  then  and  there  being 
such  public  minister  aforesaid,  did  then  and  there  strike  and 
wound,  and  other  wrongs  to  the  said  C.  D.  then  and  there  did, 
to  the  great  damage  of  the  said  C.  D.,  against,  etc.,  and  against, 
etc.     {Conclude  as  in  hook  1,  chapter  3.) 

(a)  Wh.  Cr.  L.  8th  ed.  §  1899. 
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Third  count 

{LiJce  second  comity  sidistituting)'.  "duly  received  and  recog- 
nized as  such  by  the  department  of  state  of  the  said  United 
States," /o?'  "  duly  recognized  and  received  as  such  by  the  presi- 
dent of  the  said  United  States." 

Fourth  count 

That  the  said  A.  B.,  late  of,  etc.,  heretofore,  to  wit,  on,  etc.,  at, 
etc.,  and  within  the  jurisdiction  of  this  court,  with  force  and 
arms,  in  and  upon  one  C.  D.,  tlien  and  there  being  a  public  min- 
ister, to  wit,  the  in  the  United  States  of  America,  did  make 
an  assault ;  and  him  the  said  C.  D.,  then  and  there  being  such 
public  minister  aforesaid,  did  then  and  there  strike  and  wound, 
and  did  then  and  there  infract  the  law  of  nations,  by  offering 
violence  to  the  person  of  the  said  C.  D.,  so  being  such  public 
minister  as  aforesaid,  and  other  wrongs  to  the  said  C.  D.  then 
and  there  did,  to  the  great  damage  of  the  said  C.  D.,  contrary, 
etc.,  and  against,  etc.     {Conclude  as  in  book  l^chapter  3.) 

Fifth  count. 

{TJke  fourth  county  except  before):  "did  make  an  assault,  and 
him  the  said  then  and  there,"  etc..,insert  "  duly  received 

and  recognized  as  such  by  the  president  of  the  United  States." 

Sixth  count. 

{Like  fourth  count,  omitting  the  charge  of):  "strike  and 
wound,"  etc. 

Seventh  count. 

{Same  as  sixth  count.,  inserting  before):  "  did  make  an  assault," 
etc.,  "  duly  received  and  recognized  as  such  by  the  president  of 
the  United  States." 

Eigldh  count. 

That  the  said  A.  ]].,  late  of,  etc.,  heretofore,  on,  etc.,  at,  etc., 
and  within  t  lie  jurisdiction  oi'  this  court,  with  force  and  arms, 
did  infract  tlie  hiw  of  nations,  by  offering  violence  to  the  person 
of  one  C.  D.,  tiic  said  C.  D.  then  and  (liere  being  a  public  min- 
ister, to  wit,  the  in  tlie  United  States  of  America,  to  the 
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great  damage  of  the  said  C.  D.,  against,  etc.,  and  against,  etc. 
(Conclude  as  in  book  1,  chapter  3.) 

Ninth  count. 

{Same  as  eighth  county  inserting  after')-.  "  in  the  United  States 
of  America,"  and  before  "  to  the  great  damage  of  the  said,"  etc., 
"  duly  received  and  recognized  as  such  by  the  president  of  the 
said  United  States." 

{For  final  county  see  17,  18,  181,  ??,.,  239,  n.) 

(977)  Contempt  of  the  person  of  a  foreign  7ninister,  by  threatening 
bodily  harm  to  another  in  his  presence.{b) 

That  C.  and  L.,  late,  etc.,  on,  etc.,  at,  etc.,  in  the  dwelling- 
house  of  his  excellency  the  French  minister  plenipotentiary,  in 
the  presence  of  F.  B.  M.,  unlawfully  and  insolently  did  threaten 
and  menace  bodily  harm  and  violence  to  the  person  of  the  said 
F.  B.  M,  he  being  consul-general  of  France  to  the  United 
States,  consul  for  the  state  of  Pennsylvania,  secretary  of  the 
French  legation,  etc.,  resident  in  the  house  aforesaid, and  under 
the  protection  of  the  law  of  nations  and  this  commonwealth, 
against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

{For  final  count,  see  17,  18,  181,  ?i.,  239,  n.) 

(978)  Arresting  a  foreign  minister.{c) 

That  P.  R.  B.,  late  of,  etc.,  on,  etc.,  at,  etc.,  did  imprison  one 
L.  B.,  he  the  said  L.  B.  then  and  there  being  a  public  minister, 

(b)  Res.  V.  De  Long  Champs,  1  Dall.  Ill  ;  Wh.  Ci-.  L,  8th  ed.  §  1899. 

(c)  U.  S.  IK  Benner.  This  indictment  was  drawn  by  Mr.  G.  M.  Dallas  in 
1830,  and  was  sustained  in  1  Bald.  234.  See  Wh.  Cr.  L.  8th  ed.  §§  87,  G49, 
1899.     On  a  motion  for  arrest  of  judgment,  Mr.  Justice  Baldwin  said  :  — 

"  The  reasons  are  two  : 

"1.  That  the  only  count  on  which  the  verdict  is  given  against  the  accused 
does  not  describe  him  as  an  officer;  does  not  charge  him  with  having  executed 
process,  nor  state  any  ofTence  against  any  act  of  congress  or  law  of  the  United 
States. 

"  2.  That  the  said  count  does  not  state  that  a  public  minister  of  any  foreign  power 
or  state,  authorized  and  received  as  such  by  the  president  of  the  United  States, 
was  imprisoned,  or  was  or  might  have  been  arrested  or  imprisoned. 

"  The  act  of  congress  upon  which  this  indictment  is  fi'amed  provides,  in  its 
different  sections,  for  dilferent  classes  of  cases,  and  the  counts  of  the  indictment 
are  made  to  meet  the  different  provisions  of  these  sections.  The  twenty-fifth 
section  enacts,  that,  if  any  writ  or  process  shall  be  sued  forth  or  prosecuted  in 
any  of  the  courts  of  the  United  States,  or  of  a  particular  state,  wiiereby  the 
person  of  any  ambassador,   or  other  public  minister  of  any  foreign  prince  or 
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to  wit,  the  secretary  of  the  legation  from  his  majest}''  the  king 
of  Denmark,  near  the  United  States  of  America,  in  manifest, 

state,  autliorized  and  received  as  such  by  the  president  of  the  United  States, 
may  be  aiTCsted  or  imprisoned,  etc.,  such  writ  or  process  shall  be  adjudged  to  be 
utterly  null  and  void. 

"The  twenty-six  section  enacts,  that  in  case  any  person  or  persons  shall  sue 
Ibrth  or  prosecute  any  such  writ  or  process,  such  person  or  persons,  and  all 
attorneys  or  solicitors  prosecuting  or  soliciting  in  such  case,  and  all  officers  exe- 
cuting any  such  writ  or  process,  being  thereof  convicted,  etc. 

"  The  twenty-seventh  section  enacts,  that  if  any  person  shall  violate  any  safe 
conduct,  or  passport  duly  obtained,  and  issued  under  the  authority  of  the  United 
States,  or  shall  strike,  wound,  imprison,  etc.,  by  oifering  violence  to  the  person 
of  an  ambassador  or  other  public  minister,  such  person,  etc. 

"The  twenty-fifth  and  twenty-six  sections  atibrd  protection  and  redress  for 
public  ministers,  authorized  and  received  as  such  by  the  president  of  the  United 
States,  and  against  arrest  and  imprisonment  under  and  by  virtue  of  any  writ  or. 
process,  sued  forth  and  prosecuted  in  any  court  of  the  United  States,  or  of  a 
particular  state,  or  by  any  judge  or  justice  therein,  and  all  the  counts  in  this 
Indictment  intended  to  charge  an  oHence  in  violation  of  these  sections,  do  state 
that  L.  B.  was  a  public  minister,  authorized  and  received  as  such  by  the  presi- 
dent of  the  United  States  ;  that  a  writ  was  sued  forth  against  him  from  an 
alderman  of  the  city  of  Philadelphia,  and  that  tlie  defendant,  being  an  oilicer, 
did  execute  the  said  writ,  and  thereby  arrest  the  j)erson  of  the  said  L.  B.  ;  upon 
these  counts  the  defendant  is  acquitted  by  the  verdict  of  the  jury. 

"  The  twenty-seventh  section  of  the  act  is  intended  to  cover  other  cases  not 
described  In  the  preceding  sections,  and  makes  It  jienal  for  any  person  to  Im- 
prlsou  the  person  of  a  public  minister,  altliough  he  may  not  be  authorized  and 
received  as  such  by  the  president  of  the  United  States,  and  althor.gh  the  person 
who  thus  ofl'ers  violence  to  his  person  be  not  an  otlicer,  and  does  It  not  by  virtue 
of  any  writ  or  ])rocess  from  any  court,  judge,  or  justice.  Tlie  count  on  Avhich 
the  defendant  has  been  convicted,  charges  the  olfence  puiiisliable  under  this 
section  of  the  act ;  whlcii  does  not  require  that  the  defendant  siiould  be  an  officer 
having  executed  process,  nor  that  tlie  ])ubllc  minister,  who  was  Imprisoned, 
should  have  been  authorized  and  received  as  such  by  the  president  of  the  United 
States. 

"  The  reasons  for  a  new  trial  will  now  be  considered. 

"  The  second  count  on  which  the  defendant  has  been  convicted  relates  to  the 
same  transaction,  and  the  same  j)iiblic  minister  as  the  first,  of  which  he  Is 
accjuitted,  and  diifers  from  It  only  in  describing  the  minister  as  an  attache  to  the 
legation  of  Deiunark,  and  the  first  calls  him  the  secretary  of  the  legation  ;  but 
it  was  the  clear  right  of  the  j'U'y,  and  so  it  was  given  them  in  charge,  to  find  a 
general  verdict  of  guilty,  leaving  it  to  the  court  to  a])])ly  it  to  the  counts  in  the 
Indictment,  or  to  select  for  themselves  tiie  count  on  which  they  would  render 
the  veniict,  as  in  their  opinion  the  evidence  miglit  warrant.  If  the  count  were 
bad  in  itself,  such  a  verdict  could  not  be  maintained  ;  but  it  is  no  objection  to 
it,  that  it  is  sul)staMtially  the  same  willi  another  count  on  wlilch  the  ih-fendant 
has  been  ac(iuitted,  ibr  tlm  dillerent  counts  of  an  IndlctnuMit  always  relate  to 
the  same  transaction,  describing  It  in  dilierent  ways,  or  with  dlirercnt  circum- 
stances, tiiat  the  jury  may  apply  tlieir  verdict  to  all  or  either  of  them,  as  the 
evidence  shall  warrant;  or  If  the  vrrflict  be  genei-ally  guilty,  the  application  of 
it  is  mad(i  by  the  court.  No  Injury  or  injustice  is  done  to  the  defendant,  who  ia 
put  but  once  on  his  trial  for  ihe  sann;  offence.  Tlie  jury,  in  this  case,  have  not 
selected  the  count  lor  their  verdict  of  conviction  to  which  the  evidence  most 
particularly  applies;   but  this  was  for  them  to  judge  of,  ami  Is   no  cau.se  of  com- 
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infraction  of  the  law  of  nations,  contrary,  etc.,  and  against,  etc. 
{Conclude  as  in  hook  1,  chapter  3.) 

(979)  Second  count.     Imprisoning  same. 

That  the  said  P.  R.  B.,  afterwards,  to  wit,  on,  etc.,  at,  etc., 
and  within  the  jurisdiction  of  this  court,  with  force  and  arms, 
did  imprison  the  said  L.  B.,  he  the  said  L.  B.  then  and  there 
being  a  public  minister,  to  wit,  an  attache  to  the  legation  of  his 
majesty  the  king  of  Denmark,  near  the  United  States  of  Amer- 
ica, in  manifest  infraction  of  the  laws  of  nations,  contrary,  etc., 
atid  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(980)   Third  count.  ^  Same  as  first,  stated  more  specially. 

That  heretofore,  to  wit,  on,  etc.,  at,  etc.,  and  within  the  juris- 
diction of  this  court,  a  certain  writ  was  sued  forth  and  prose- 
cuted by  one  6.  11.  U.,  from  one  J.  B.,  then  and  there  an  alder- 
man of  the  city  of  Philadelphia,  whereby  the  person  of  the  said 
L.  B.,  then  and  there  as  aforesaid  being  a  public  minister,  to 
wit,  the  secretary  of  the  legation  of  his  majesty  the  king  of 
Denmark,  near  the  United  States  of  America,  autiiorized  and 
received  as  such  by  the  president  of  the  United  States,  was  then 
and  there  arrested  ;  and  that  the  said  P.  R.  B.,  afterwards,  to 
wit,  on,  etc.,  at,  etc.,  and  within  the  jurisdiction  of  this  court, 
being  then  and  there  an  officer,  to  wit,  a  constable  of  the  city  of 
Philadelphia,  with  force  and  arms,  did  execute  the  said  writ, 
and  then  and  there  and  thereby  arrest  the  person  of  the  said  L. 
B.,  then  and  there  being  as  aforesaid  a  public  minister  as  afore- 
said, in  violation  of  the  laws  of  nations,  to  the  great  disturbance 
of  the  public  repose,  contrary,  etc.,  and  against,  etc.  {Conclude 
as  in  book  1,  chapter  3.) 

(981)  Fourth  count.     Same  in  another  shape. 

That  afterwards,  to  wit,  on,  etc.,  at,  etc.,  and  within  the  juris- 
diction of  this  court,  a  certain  writ  was  sued  forth  and  prose- 
cuted by  one  G.  H.  U.,  from  one  J.  B.,  then  and  there  an  alder- 
plaint  on  the  part  of  the  defendant;  it  cannot  afleet  liis  punishment,  and  is 
clearly  sustained  by  the  evidence. 

"  It  is  our  opinion  that  the  reasons  fded  in  the  arrest  of  judgment  are  not 
maintained,  and  it  is  ordered  that  the  motion  be  overruled." 
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man  of  the  city  of  Philadelphia,  wherehy  the  person  of  the  said 
L.  B.,  then  and  there  as  aforesaid  being  a  public  minister,  to 
wit,  an  attache  of  the  legation  of  his  majesty  the  king  of  Den- 
mark, near  the  United  States  of  America,  authorized  and  received 
as  such  by  the  president  of  the  United  States,  was  then  and  there 
arrested  ;  and  that  the  said  P.  R.  B.,  afterwards,  to  wit,  on,  etc., 
at,  etc.,  and  within  the  jurisdiction  of  this  court,  being  then  and 
there  an  officer,  to  wit,  a  constable  of  the  city  of  Philadelphia, 
with  force  and  arms,  did  execute  the  said  writ,  and  then  and 
there  and  thereby  as  aforesaid  arrest  the  person  of  the  said  L. 
B.,  then  and  there  being  as  aforesaid  a  public  minister  as  afore- 
said ;  in  violation  of  the  laws  of  nations,  to  the  great  disturb- 
ance of  public  repose,  contrary,  etc.,  and  against,  etc.  {Conclude 
as  in  hook  1,  chapter  3.) 

{Add  counts  for  offering  violence  and  assaulting.) 

(982)  Issuing  process  against  a  foreign  minister.{d) 

That  on,  etc.,  at,  etc.,  A.  D.,  being  then  and  there  a  public 
minister  of  a  foreign  prince,  to  wit,  the  envoy  extraordinary  and 
minister  plenipotentiary  of  his  majesty  the  emperor  of  all  the 
R,ussias,and  being  then  and  there  duly  authorized  and  received 
as  such  by  the  president  of  the  United  States  of  America,  T. 
M.,  late  of,  etc.,  then  and  there  knowingly,  wilfully,  and  un- 
lawfully did  sue  forth  certain  process  in  a  court  of  the  state 
of  Pennsylvania,  to  wit,  in-  the  district  court  for  the  city  and 
county  of  Philadelphia,  in  the  words  and  characters  following, 
that  is  to  say  {Itere  set  forth  the  process),  and  whereby  the  (per- 
son) of  the  said  A.  D.,  then  and  there  being  a  public  minister, 
to  wit,  the  envoy  extraordinary  and  minister  plenipotentiary  of 
his  said  majesty  the  emperor  of  all  the  llussias  aforesaid,  then 
and  there  being  duly  authorized  and  received  as  such  by  the  presi- 
dent of  the  United  States  of  America  as  aforesaid,  might  be  (ar- 
rested and  imprisoned).  And  that  D.  A.,  late  of  the  said  district 
of  Pennsylvania,  attorney  at  law,  was  then  and  there  the  attorney 
knowingly,  wilfully, and  unlawiully  prosecuting  in  the  said  case, 
to  wit,  in  the  said  process  then  and  there  sued  forth  by  the  said  T. 

((J)  Tills  iiidictincnt  was  drawn  \)\  Mr.  A.  J.  Dalhis  In  1813.  Tlie  defendant 
was  never  tried. 
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M.  as  aforesaid,  whereby  the  (person)  of  the  said  A.  D.,  then  and 
there  being  a  public  minister,  to  wit,  the  envoy  extraordinary  and 
minister  plenipotentiary  of  his  said  majesty  the  emperor  of  all 
the  Russias  as  aforesaid,  then  and  there  duly  authorized  and  re- 
ceived as  such  by  the  president  of  the  United  States,  as  afore- 
said, might  be  (arrested  and  imprisoned)  as  aforesaid.  And 
that  J.  S.,  late  of,  etc.,  being  then  and  there  an  officer  employed 
for  the  service  of  process  issuing  for  the  said  district  court  for 
the  city  and  county  of  niiladel[ihia,  in  the  district  aforesaid, 
to  wit,  a  deputy  of  the  sheriff  of  the  county  of  Philadelphia,  in 
the  district  of  Pennsylvania  aforesaid,  did  then  and  there  know- 
ingly, wilfully,  and  unlawfully  execute  the  said  process,  bj'  then 
and  there  serving  personally  upon  the  said  A.  D.,  then  and  there 
being  a  public  minister,  to  wit,  the  envoy  extraordinary  and 
minister  plenipotentiary  of  his  said  majesty  the  emperor  of  all 
the  Russias,  then  and  there  duly  authorized  and  received  as  such 
by  the  president  of  the  United  States  of  America  as  aforesaid, 
a  copy  of  the  said  process,  to  vvit,  the  said  process  then  and 
there  sued  forth  by  the  said  T.  M.  as  aforesaid,  whereby  the  said 
A.  D.,  then  and  there  being  a  public  minister,  to  wit,  the  envoy 
extraordinary  and  minister  plenipotentiary  of  his  said  majesty 
the  emperor  of  all  the  Russias  as  aforesaid,  then  and  tliere  duly 
authorized  and  received  as  such  b}^  the  president  of  the  United 
States  as  aforesaid,  might  be  (arrested  or  imprisoned),  to  wit,  on, 
etc.,  at,  etc.,  and  within  the  jurisdiction  of  this  court;  the  said 
T.  M.,  D.  A.,  and  J.  S.,then  and  there  knowingly,  wilfully,  and 
unlawfully  in  manner  aforesaid  violating  the  laws  of  nations, 
and  disturbing  the  public  repose, iigainst,  etc.,  and  against,  etc., 
{Conclude  as  in  book  1,  chapter  3.) 

Second  count. 

Same  as  firsts  changing  ''  person,"  ichenever  it  occurs  in  brackets^ 
into  "goods  and  chattels,"  and  "arrested  and  imprisoned,"  into 
"distrained,  seized,  and  attached." 

Tliird  count. 

Same  as  first,  omitting^  wherever  they  occur,  the  words  "wilfully 
and  knowingly." 

549 


(983)  OFFENCES    AGAINST    SOCIETY. 

Fourth  count. 

Same  as  second,  omitting,  icherever  they  occur,  the  words  "  wil- 
fully and  knowingly." 

(983)  Opening  and  puUishing  letter  of  foreign  min  ister'{e) 

That  whereas,  mutual  peace,  amity,  and  good  understanding 
did, on,  etc.,  and  still  do  subsist  between  the  said  United  States 
and  the  king  of  Great  Britain,  and  the  ambassadors  and  pub- 
lic ministers  of  each  of  the  said  powers  are  lawfully  and  justly 
entitled  to  perfect  freedom,  immunity,  and  security  in  their  per- 
sons, papers,  letters,  and  dispatches,  within  the  territory  of  the 
other  powers  ;  and  whereas,  on  the  said  tenth  day  of  June,  in  the 
year  aforesaid,  in  the  district  aforesaid,  and  within  the  jurisdic- 
tion of  this  court,  R.  L.,  E?q.,  was  ainbassador  and  minister 
plenipotentiary  from  the  said  king  of  Great  Britain  to  the  said 
United  States  of  America,  and  in  that  capacity  resided  at,  etc., 
being  the  seat  of  the  government  of  the  said  United  States,  and 
was  so  acknowledged  and  received  by  the  president  of  the  said 
United  States,  and  then  and  there  was  entitled,  among  other 
rights,  privileges,  and  immunities  belonging  and  due  to  ambas- 
sadors and  ])ul)lic  ministers  from  foreign  powers,  to  write  to  and 
correspond  with  the  public  servants  and  agents  of  his  said 
sovereign  the  king  of  Great  Britain,  freel}'  and  witliout  inter- 
ruption, confidentially  and  with  secrecy,  and  to  have  his  public 
and  private  letters  and  dispatches  safely,  securely,  and  without 
examination  or  interruption,  carried  and  conveyed  through  any 
])art  of  the  territory  of  the  said  United  States  ;  and  wliereas, 
the  said  R.  L.,  Esq.,  so  being  an  ambassador  and  public  foreign 
minister,  acknowledged,  received,  and  resident  as  aforesaid,  on 
the  suid  tenth  day  of  June,  in  the  year  aforesaid,  in  the  district 
aforesaid,  and  within  the  jurisdiction  of  this  court,  had  written 
a  certain  letter  on  business  respecting  the  public  duties  of  the 
said  R.  L.,  in  his  public  capacity  aforesaid,  to  a  certain  J.  R., 
Esfi.,  president  of  the  British  province  of  Up]>er  Canada,  the 
said  J.  R.  then  and  there  being  a  i)ublic  agent  of  the  said  king 

(r)    I'.  S.  V.  Thomas,  Pliil.  1800.     This  iiidictincnt,  was  druwii  by  Mr.  llawle, 
then  ilistrict  attorney,  but  was  never  tried. 
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of  Great  Britain,  to  wit,  in  Upper  Canada  aforesaid,  which  let- 
ter bore  date,  etc.,  and  also  a  certain  other  letter  on  such  busi- 
ness, to  the  same  J.  R.,  Esq.,  which  other  letter  bore  date,  etc., 
and  the  same  two  letters  closed  in  a  packet  sealed  with  the  seal 
of  the  said  R.  L.,and  subscribed  with  his  the  said  R.  L.'s  name, 
to  wit,  with  the  letters  "  R.  L.,"  and  directed  to  the  said  J.  R  , 
Esq.,  by  the  words  "  The  Honorable  President  R.,  etc.,  Toronto, 
Upper  Canada,"  he  the  said  R.  L.,  so  beinfy  ambassador  and  public 
minister  as  aforesaid,  had  caused  to  be  delivered  to  a  messenger 
or  person  employed  for  the  purpose  of  safely  conveying  the  same 
to  the  said  J.  R.,  Esq. ;  that  D,  T.,  late,  etc.,  J.  T.,late,  etc.,  and 
G.  R.,  late  of,  etc.,  yeoman,  well  knowing  the  premises,  but  con- 
triving and  unjustly  intending  to  interrupt  and  disturb  the  peace, 
amity,  and  good  understanding  subsisting  between  the  said 
United  States  and  the  said  king  of  Great  Britain,  on,  etc.,  at, 
etc.,  and  within  the  jurisdiction  of  this  court,  maliciously,  un- 
lawfully, and  without  the  license  of  the  said  R.  L.,  Esq.,  the  said 
sealed  packet,  superscribed  and  directed  as  aforesaid,  inclosing 
the  said  two  letters,  did  break  open,  and  the  said  two  letters  did 
then  and  there  open  and  read,  and  the  contents  thereof  did  then 
and  there  promulgate  and  make  publicly  known. 

And  the  grand  inquest  aforesaid,  upon  their  oaths  and  affirma- 
tions aforesaid,  do  further  present,  that  the  said  D.  T.,  J.  T.,  G. 
P.,  and  also  W.  D.,  late  of,  etc.,  contriving  and  unjustly  intend- 
ing as  aforesaid,  afterwards,  to  wit,  on,  etc.,  at,  etc.,  and  within 
the  jurisdiction  of  this  court,  unlawfully  and  maliciously,  and 
without  the  license  of  the  said  R.  L.,  Esq.,  he  the  said  R.  L., 
Esq.,  then  and  there  still  being  and  continuing  ambassador  and 
minister  plenipotentiary  from  the  said  king  of  Great  Britain  to 
the  said  United  States,  did  print  and  publish,  and  cause  to  be 
printed  and  published,  the  substance  of  the  contents  of  the  said 
two  letters  in  a  certain  newspaper  printed  in  Philadelphia  afore- 
said, called  "The  General  Advertiser  or  the  Aurora,"  in  con- 
tempt 11  nd  violation  of  the  laws  of  nations,  against  the  form  of 
the  treaty  between  the  said  United  States  and  the  sa'd  king  of 
Great  Britain,  to  the  great  damage  of  the  said  R.  L.,  Esq.,  so 
being  ambassador  and  minister  plenipotentiary  from  the  said 
king  of  Great  Britain  to  the  said  United  States,  and  against,  etc. 
{Conclude  as  in  book  1,  chapter  3.) 
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CHAPTER  IX. 

BIGAMY,  ADULTERY,  AND  FORNICATIOX.(a) 

[So  far  as  these  offences  approach  open  lewdness  and  lasciviousness.  they 
are  examined  supra,  705-7  76,  where  the  general  principles  applying 
to  them  as  such  are  considered.] 

(985)  Bigamy  under  English  statute. 

POLYGAMT,   BIGAMY,   IXCEST,   ETC. 

(986)  Polygamy  in  Massachusetts. 
(986a)   Another  form. 

(987)  For  polygamy,  by  continuing  to  cohabit  with  a  second  wife  in  Mas- 

sachusetts.    Rev.  Sts.  of  Mass.  ch.  130,  §  2. 

(988)  Bigamy  in  New  York. 

(989)  Bigamy  in  Pennsylvania,  against  the  man. 

(990)  Bigamy  in  Pennsylvania,  against  the  woman. 

(991)  Bigamy.     Where  the  first  marriage  took  place  in  Virginia,  under  the 

Ohio  statute. 

(992)  Bigamy.     Where  the  first  marriage  took  place  in  another  county  of 

Ohio. 

(993)  Bigamy  in  North  Carolina. 

(994)  Polygamy  under  §§  o,   6,  ch.  96,   Rev.   Sts.  Vermont,   where  both 

marriages  were  in  other  states  than  that  in  which  the  offence  is 
indicted. 

(995)  Adultery  in  Massachusetts,  under  Rev.  Sts.  ch.  130,  §  1,  against  both 

parties  jointly. 

(996)  Adultery  by  a  married  man  with  a  married  woman,  in  Massachusetts. 

(997)  Adultery  in  Pennsylvania  against  the  man. 

(998)  Same  against  the  woman. 

(999)  Living  in  a  state  of  adultery,  under  Ohio  statute.    A  married  woman 

deserting  her  husband,  etc. 

(1000)  Against  an   uncle  and  niece  for  an  incestuous  marriage,  as  a  joint 

offence,  in  Virginia. 

(1001)  Adultrry  in  North  Carolina,  against  both  parties  jointly. 

(1002)  Fornication  and  ba'^t.irdy  in  South  Carolina,  against  the  man. 

(1003)  Same  in  Pennsylvania. 

(1004)  Same  against  a  woman. 

(a)  See  Wh.  Or.  L.  8th  ed.  §  1683  et  seq. 
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(985)  Bigamy  under  English  statute.{b) 

That  J.  S.,  on,  etc.,  at,  etc.,  did  marry  one  A.  C,  spinster,  and 
her  the  said  A.  then  and  there  had  for  his  wife,  and  that  the 
said  J.  S.  afterwards,  and  whilst  he  was  so  married  to  the  said 
A. as  aforesaid,  to  wit,  on,  etc.,  at,  etc., feloniously  and  unlawfully 
did  marry  and  take  to  wife  one  M.  Y.,  and  to  her  the  said  M. 
w^as  then  and  there  married,  the  said  A.,  his  former  wife,  being 
then  alive  ;(c)  against,  etc.  And  the  jurors  aforesaid,  on  their 
oath  aforesaid,  do  further  present,(c')  that  the  said  J.  S.,  after- 

(h)  Arch.  C.  P.  19th  ed.  p.  948.  This  last  clause  is  essential  under  the  statute. 
1  Russ.  C.  &  M.  by  Grccves,  4th  ed.  274  ;   R.  v.  Soluley,  1  C.  &  R.  150. 

(c)  This  is  adequate.  JSIurray  v.  R.,  7  Q.  B.  700.  A  varianee  as  to  the 
second  •wife's  name  is  fatal,  it  being  necessary  to  individuate  her,  in  order  to  de- 
termine the  offence.  R.  v.  Seeley,  4  C.  &  P.  579  ;  1  Mood.  C.  C.  303  ;  Hutch- 
ins  r.  State,  28  Ind.  34  ;  Com.  v.  Whaley,  6  Bush,  266  ;  State  v.  Loftin,  2  Dev. 

6  Bat.  31.  But  the  weight  of  authority  is  that  it  is  not  necessary  to  set  forth  the 
name  of  the  first  wife.  And  if  we  follow  the  analogy  of  indictments  for  receiv- 
ing stolen  goods,  we  should  hold  that  tlie  more  ijeneral  statement  is  enough.  If 
we  are  foi'ced  to  state  in  detail  the  marital  relations  of  the  parties,  it  would  be 
necessary  to  go  still  further,  and  aver  that  the  first  wife  or  husband  of  the  defend- 
ant was  capable  of  consenting  to  marriage,  and  was  not  bound  by  other  matri- 
monial ties.  As,  however,  the  first  marriage  in  all  its  relations  is  simply  matter 
of  inducement,  it  is  enough  to  state  it  in  general  terms,  without  specifying  the 
details.  H  these  are  needed  for  justice,  they  can  be  supplied  by  a  bill  of  par- 
ticulars. Contra,  State  v.  La  Bore,  26  Vt.  265.  Where,  however,  the  details 
of  the  first  marriage  are  given,  a  variance  in  the  name  is  fatal.  R.  v.  Gooding, 
C.  &  M.  297.  The  exceptions  in  the  statute,  when  not  part  of  the  description 
of  the  offence,  need  not  be  negatived.  Murray  v.  R.,  7  Q.  B.  700;  State  t'. 
Abbey,  29  Vt.  60;  Com.  v.  Jennings,  121  Mass.  50;  Fleming  v.  People,  27  N. 
y.  399;  Stanglein  i-.  State,  17  Oh.  Stat.  453  ;  State  d.  AVilliams,  20  Iowa,  98  ; 
State  I'.  Johnson,  12  Minn.  476  ;  State  r.  Loftin,  2  Dev.  &  Bat.  31.  It  is  other- 
wise where  the  exception  describes  the  offence  in  the  enacting  clause.  Fleming 
V.  People,  27  N.  Y.  329.  Nor  is  it  necessary  to  allege  that  the  defendant  knew 
at  the  time  of  his  second  marriage  that  his  former  wife  was  then  living,  or  tiuit 
she  was  not  beyond  seas,  or  to  deny  her  continuous  absence  for  seven  years  prior 
to  the  second  marriage.     Barber  v.  State,  S.  C.  Md.  1879,  citing  Bode  v.  State, 

7  Gill,  316. 

Where  an  indictment,  under  the  Massachusetts  statute,  alleged  that  the  defend- 
ant, on  a  certain  day,  was  lawfully  married  to  A.  ;  and  that  afterwards,  on  a 
certain  day,  he  "did  unlawfully  marry  and  take  to  his  wife  one  B.,  he,  the  de- 
fendant, then  and  there  being  married  and  the  lawful  husband  of  the  said  A., 
she,  the  said  A.,  being  his  lawful  wife,  and  living,  and  he,  the'said  defendant, 
never  having  been  legally  divorced  from  the  said  A.  ;"  and  it  was  proved  that 
the  defemlant  was  lawfully  married  to  A.  ;  that  afterwards  she  was  duly  divorced 
from  him  for  misconduct  on  his  part  ;  and  that  he  then  married  B.  ;  it  was  ruled, 
that  there  was  a  variance  between  the  allegations  and  the  proof.  Com.  i'.  Rich- 
ardson, 126  Mass.  34. 

(c')  By  the  English  act,  the  county  where  the  offender  is  apprehended  or  is  in 
custody,  has  jurisdiction  of  the  offence,  and  this  is  the  cause  of  the  averments  to 
that  effect  in  the  text ;  which  of  course  can  be  discharged  as  surplusage  in  this 
country,  where  no  such  provision  as  to  venire  exists. 

553 


(986a)  OFFENCES    AGAINST    SOCIETY. 

wards,  to  wit,  on,  etc.,  at,  etc.  {stating  place  of  arrest)^  within  the 
jurisdiction  of  the  said  court,  was  apprehended,  for  the  felony 
aforesaid.     {Conclude  as  in  book  1,  chaptei'  3.) 

(986)  Polygamy  in  Massachusetts. {d) 

That  M.  M.,  of,  etc.,  wife  of  one  P.  M.,  the  younger  of  that 
name,  at,  etc.,  on,  etc.,  she  being  then  a  single  woman  unmarried, 
by  the  nan)e  of  M.  D.,  was  lawfully  married,  according  to  the 
laws  of  said  comnionwealth,  to  said  P.  M.,  the  younger  of  that 
name,  and  him  then  and  there  had  and  took  for  her  husband,  and 
cohabited  with  him  as  his  lawful  wife,  and  that  afterwards  she 
the  said  M.,  on,  etc.,  at,  etc.,  did  unlawfully  marry  and  take  to 
her  husband  one  AV.  M.  B.,  she  the  saidM.  then  and  there  being 
married  and  the  lawful  wife  of  said  P.  M.,  he  the  said  P.  M.  then 
being  her  former  husband  and  living,  she  tiiesaid  M.  never  hav- 
ing been  legally  divorced  from  the  bonds  of  matrimony  from  the 
said  P.  M.  ;  and  that  afterwards,  to  wit,  hitherto,  at,  etc.,  she  the 
said  M.,  after  having  married  said  W.  M.  B.,  continued  to  co- 
habit with  said  W.  M.  B.,  as  her  second  husband,  in  this  state, 
to  wit,  at,  etc.,  whereby  and  by  force  of  the  statute  in  such  case 
made  and  provided,  she  the  said  M.  is  deemed  to  be  guilty  of 
the  crime  of  polygamy  ;  and  so  the  jurors  aforesaid,  oii  their 
oath  aforesaid,  do  present  and  say,  that  said  M.  M.,  in  manner 
and  form  aforesaid,  and  at  the  time  and  place  aforesaid,  at,  etc., 
did  commit  the  crime  of  polygamj',  against,  etc.,  and  contrary, 
etc.     {Conclude  as  in  book  1,  chapter  3.) 

(986a)  PJjjgKniy  in  31ass.  under  Rev.  Stat.  eh.  165. 

That  "  W.  II.  J.,  of  N.,  in  the  county  of  II.,  on,  etc.,  at,  etc., 
he,  the  said  W.  II.  J.,  being  then  and  there  a  single  man  un- 
married, was  lawfully  miirried  to  one  A.  G.,  and  her,  the  said 
A.  G.,  then  and  there  had  and  took  for  his  the  said  W.  II.  J.'a 
lawful  wile,  and  that  afterwards,  he,  the  said  W.  II.  J., on,  etc., 
at, etc.,  did  unlawfully  marry  and  take  to  his  wife  one  II.  J.,  he, 

(rf)  See  Com.  v.  Masli,  7  IMctf.  4  72,  where  tliis  count  w.'is  held  t:;oo(l.  In  tliis 
ease  it  was  Iiehl,  that  under  the  Rev.  Sts.  eli.  130,  i^  2,  if  a  woman  wlio  has  u 
husl)aM(l  livini^  marry  another  i»erson,  slie  is  |)iinishai)h',  tiiouj^h  lier  Inishand  has 
vohinfarily  withdrawn  from  lier,  and  remained  absent  and  unheard  ol",  lor  any 
teirn  of  time  ii-ss  tlian  seven  years,  and  though  she  honestly  believes,  at  the  time 
of  her  stjcond  marriage,  that  he  is  dead. 
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the  said  W.  11.  J.,  being  then  and  there  married  and  the  lawful 
liusband  of  the  said  A.  G.,  she  the  said  A.  G  ,  then  being  liis 
former  wife  and  then  living,  and  lie,  the  said  W.  11.  J.,  never 
having  been  lawfully  divorced  from  the  said  A.  G.  ;  and  tliat 
the  said  W.  II.  J.  afterwards  did  cohabit  with  the  said  II.  J.,  his 
second  wife,  in  this  state,  to  wit,  at  N".,  in  the  said  county  of  H., 
for  a  long  space  of  time,  to  wit,  for  the  space  of  six  months ; 
wherel)y,  and  by  force  of  the  statute  in  such  case  made  and  pro- 
vided, he,  the  said  W.  II.  J.,  is  deemed  guilty  of  the  crime  of 
polygamy.  And  so  the  jurors  aforesaid,  upon  their  oath  afore- 
said, present,  that  said  W.  II.  J.,  in  manner  and  form  aforesaid, 
at,  etc.,  on,  etc., did  commit  the  crime  of  polygamy ;  against  the 
peace,"  etc.(e)     {Conclude  as  in  book  1,  chapter  3.) 

(987)  For  polygamy,  by  continuing  to  cohabit  with  a  second  wife  in 
Massachussetts.     Rev.  Stat,  of  Mass.  ch.  130,  §  --{f) 

The  jurors,  etc.,  upon  their  oath  present,  that  C.  D.,  late  of, 
etc.,  on  the  first  day  of  June,  in  the  year  of  our  Lord  at 

B.,  in  the  county  of  S.,  was  lawfully  married  to  one  A.  B.,  an<l 
the  said  A.  B.  then  and  there  had  and  took  for  his  lawful  wife, 
and  that  afterwards,  to  wit,  on  the  first  day  of  July,  in  theyear 
of  our  Lord  at  B.,  in  the  county  of  S.,  the  said  C.  D. 

feloniously  and  unlawfull}'  did  marry  and  take  to  wife  one  E.  F., 
the  said  C.  D.  then  and  there  being  married  and  tlie  lawful  hus- 
band of  the  said  A.  B.,  the  said  A.  B.  tiien  being  his  former  wife 
and  living,  and  the  said  C.  D.  never  having  been  legally  divorced 
from  the  said  A.  B.  ;  and  that  the  said  C.  D.  afterwards  did 
cohabit,  and  continue  to  cohabit,  with  the  said  E.  F.,  as  his 
second  wife  in  this  state,  to  wit,  at  B.,  in  the  county  of  S.,  and 
commonwealth  aforesaid,  for  a  long  space  of  time,  to  wit,  for  the 
space  of  six  months ;  and  {here  proceed  to  negative  the  excepted 
cases  in  the  following  section).  Whereby,  and  by  force  of  the 
statute  in  such  case  made  and  provided,  the  said  C  I),  is  deemed 

(c)  Tlie  above  indictment  was  sustained  in  Com.  v.  Jenning,  121  M:iss.  47, 
under  Gen.  Stat.  c.  1()5,  §  4,  wliicli  enacts  that  "whoever,  having  a  foi-mer  hus- 
band or  wife  living,  mari-ies  another  person,  or  continues  to  cohabit  with  sucli 
second  iiusbaiid  or  wife  in  tliis  state,  shall  (except  in  the  cases  mentioned  in  the 
following  section)  be  deemed  guiltv  of  polygamy."  It  was  held  that  the  excep- 
tion, stated  in  §  5,  of  a  person  whose  husband  or  wife  has  been  absent  for  seven 
years,  and  not  known  to  be  living,  need  not  be  negatived. 

(/)  Tr.  &  H.  Free.  440. 
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guilty  of  the  crime  of  polygamy.  And  so  the  jurors  aforesaid, 
on  their  oath  aforesaid,  do  say,  that  the  said  C.  D.,  in  manner 
and  form  aforesaid,  at,  etc.,  on,  etc.,  did  commit  the  crime  of 
polygamy  ;  against  the  peace  of  said  commonwealth,  and  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided. 

(988)  Bigamy  in  New  York. 

That  A.  B.,  late  of,  etc.,  yeoman,  on,  etc.,  did  marry  one  C.  D., 
and  her  the  said  C.  D.  did  tiien  and  there  have  for  his  wife ;  and 
that  the  said  A.  B.  afterwards,  to  wit,  on,  etc.,  with  force  and  arms, 
feloniously  did  marry  and  take  as  his  wife  one  E.  F.,  and  to  the 
said  E.  F.  was  then  and  there  married  (the  said  C.  D.  being  then 
and  there  living,  and  in  full  life),  against,  etc.,  and  against,  etc. 
{Conclude  as  in  book  1,  chapter  3.) 

(9b9)  Bigamy  in  Pennsylvania^  against  the  man.{g) 

That  J.  L.,  late,  etc.,  yeoman,  on,  etc.,  at,  etc.,  did  marry  one 
M.  F.,  spinster,  and  her  the  said  M.  F.  then  and  there  had  for 
his  wife,  and  that  the  said  J.  L.  afterwards,  to  wit,  on,  etc.,  with 
force  and  arms,  etc.,  at,  etc.,  feloniously  did  marry  and  to  wife 
did  take  one  E.  E..,  spinster,  and  to  her  the  said  E.  R.  then  and 
there  was  married  (the  said  M.  F.  his  former  wife  being  then 
living,  and  in  full  life),  against,  etc.,  and  against,  etc.  {Conclude 
as  in  book  1,  chapter  3.) 

(990)  Bigamy  in  Pennsylvania^  against  the  icoman.{h) 

That  II.  S.,  otherwise  called  H.  I.,  the  wife  of  E.  I.,  late  of, 
etc.,  yeoman,  on,  etc.,  being  then  married,  and  then  the  wife  of 
the  said  E.  I.,  with  force  and  arms,  at,  etc.,  did  unhiwfull}'  marry 
and  take  to  husband  one  D.  K.,  late  of,  etc.,  yeoman,  and  him 
the  said  D.  K.  did  unlawfully  receive  and  have  as  her  husband 
aforesaid,  the  said  E.  I.,  her  former  husband,  being  then  alive, 
contrary,  etc.,  and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

{(j)  Drawn  in  \1'.)'),  l)_v  Mr.  .I;ircil  Inj^'crsoll,  tlu-n  iittoriiey-pi'nrral  of  I'onii- 
Bylvjinia. 

{h)   Drawn  in  1790,  by  Mr.  IJraiilonl,  tluii  attornt-y-gencral  of  Pennsylvania. 
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(991)  Bigamy.     Where  the  first  marriage  took  place  in  Virginia, 
under  Ohio  statute.{i) 

That  A.  B.,  late  of  the  county  of  Logan  aforesaid,  on  the 
twenty-fourth  day  of  August,  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  ninety-six,  at  the  county  of  Rock- 
ingham, in  the  state  of  Virginia,  did  marry  one  M.  !N'.,and  her 
the  said  M.  N.  then  and  tliore  had  for  his  wife  ;  and  that  the  said 
A.  B.  afterwards,  to  wit,  on  the  seventh  day  of  July,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  thirty-seven,  at  the 
county  of  Logan  aforesaid,  in  the  state  of  Ohio,  being  then 
married  to  and  the  lawful  husband  of  the  said  M.  N.,  did  un- 
lawfully marry  and  take  to  wife  one  0.  P.,  and  to  her  the  said 

0.  P.  was  then  and  there  married ;  the  said  M.  N.,  his  former 
wife,  being  then  living  and  in  full  life.  {Conclude  as  in  book  1, 
chapter  3.) 

(99l2)  Bigamy.     Where  the  first  marriage  took  jjlace  in  another 
county  of  Ohio,  under  Ohio  statute.{j) 

That  A.  B.,  late  of  the  county  of  Logan,  in  the  state  of 
Ohio,  on  the  twenty-sixth  day  of  September,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty-two,  at  the  county 
of  Greene,  in  the  state  of  Ohio,  did  marry  one  M.  IST.,  and  her 
the  said  M.  N.  then  and  there  had  for  his  wife,  and  that  the  said 
A.  B.  afterward,  to  wit,  on  the  twelfth  day  of  December,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty-three,  at 
the  county  of  Logan  aforesaid,  in  the  state  of  Ohio,  being  then 
married  to  and  the  lawful  husband  of  the  said  M.  IST.,  did  un- 
lawfully marry  and  take  to  wife  one  C.  D.,  and  to  her  the  said 
C.  D.  was  then  and  there  married,  the  said  M.  N.,  his  former 
wife,  being  then  still  living  and  in  full  life.     {Conclude  as  in  book 

1,  chapter  3.) 

(993)  Bigamy  in  North  Carolina.{k) 

That  T.  N.,  late  of,  etc.,  on,  etc.,  in,  etc.,  did  marry  one  M.  B., 
spinster,  and  her  the  said  M.  B.  then  and  there  had  for  his  wife, 
and  that  the  said  T.  N.  afterwards,  to  wit,  on,  etc.,  with  force 

{{)  Warren's  C.  L.  332.  (/)  AVarron's  C.  L.  332. 

(k)  This  form  was  sustained  in  State  v.  Norman,  2  Dev.  222. 
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and  arms,  in,  etc.,  feloniousl}'  did  marry  and  take  to  wife  one  P. 
S.,  spinster,  and  to  her  the  said  P.  S.  then  and  there  was  mar- 
ried, the  said  M.  B.,  his  former  wife,  being  then  alive  and  in  full 
life,  in,  etc.,  against,  etc.,  and  against,  etc.  {Conclude  as  in  book 
1,  chapter  3.) 

(994)  Polygamy^  under  §§  5,  6,  eh.  96,  Rev.  Sts.  Vermont.,  tohere 
both  marriages  were  in  other  states  than  that  in  which  the 
offence  is  indicted.{l) 

That  "W".  P.,  on,  etc.,  at,  etc.,  did  marry  one  H.  P.,  and  her  the 
said  H.  then  and  there  had  for  his  wife,  and  to  her  the  said  II. 

(J)  State  V.  Palmer,  18  Vt.  570.  The  indictment  in  this  case  was  founded  on 
sections  five  and  six  of  chapter  ninety-nine  of  the  revised  statutes,  which  are  in 
these  words:  — 

Sect.  5.  If  any  person,  wlio  has  a  former  husband  or  wife  living,  shall  marry 
anotlier  person,  or  shall  continue  to  cohabit  with  such  second  luisband  or  wife  in 
this  state,  he  or  she  shall,  except  in  the  eases  mentioned  in  the  following  section, 
be  deemed  guilty  of  the  crime  of  polygamy,  and  shall  be  punished  by  imprison- 
ment, as  in  tlie  case  of  adultery. 

Sect.  G.  The  provisions  of  tlie  ])receding  section  shall  not  extend  to  any  person 
whose  husband  or  wife  shall  have  been  continually  beyond  the  sea  or  out  of  the 
stat«  for  seven  years  together,  the  party  marrying  again  not  knowing  the  other 
to  be  living  within  that  time;  or  to  any  person  who  shall  be,  at  the  time  of  such 
mairiage,  divorced  by  sentence  or  decree  of  any  court  having  legal  jurisdiction 
for  tliat  i>ur|)Ose  ;  or  to  any  person  or  persons  in  case  the  former  marriage  has  or 
shall  by  sentence  of  such  court  be  declared  null  and  void;  or  to  any  person  when 
the  iV)rmer  marriage  was  within  tin;  age  of  consent,  and  not  afterwards  assented  to. 

"We  arc^  of  opinion,"  said  the  court,  "that  the  indictment  is  insuflicient. 
The  second  marriage  being  in  the  state  of  New  Hampshire,  of  whose  laws  we 
cannot  judicially  take  notice,  the  respondent  committed  no  ollence  against  the 
laws  of  this  state  by  such  marriage ;  and,  unless  tliat  marriage  was  unlawful  by 
the  laws  of  Xew  Hampshire,  Jane  Cheney  became  his  lawful  wife,  and  perhaps 
the  woman  to  whom  he  was  tornu'rly  married  by  the  same  law  ct-ased  to  be  his 
wife,  it  could  be  no  offence  in  him  to  cohabit  in  this  state  with  the  woman  to 
whom  he  was  lawfully  married,  'ilu're  should,  tiierefbre,  have  been  an  allega- 
tion that  the  second  marriage  in  New  Hampshire  was  unlawful,  or  the  respondi'nt 
committed  no  offence  by  contiiuiing  to  cohaliit  with  the  woman  in  this  state.  We 
are  of  oj)inion  that,  without  such  an  allegation,  the  indictuu-nt  cannot  l)e  sustained. 
If  the  second  nun'riage  had  been  in  this  state,  inasnuich  as  it  was  illegal,  the 
former  wife  being  living  and  the  lawful  wife  of  the  person  charged,  tlu-  iiU-gality 
of  the  second  marriage  woulil  have  l)een  ajiparcut,  and  the  court  could  have 
judicially  recognizeil  its  illegality. 

"Tiiere  is  another  objection  raised  to  the  indictment,  which  wi- are  not  dis- 
posed to  decide  at  this  tinu",  with  the  limited  means  and  time  which  we  have  for 
investigating  it, — that  is,  whether  the  indictment  should  not  have  alleged  that 
the  resjMjndent  was  not  within  any  of  the  excei)tions  named  in  the  providing 
clause. 

"The  general  ruh^  is,  thiit  when  the  exceptions  ai'e  coutiiiiied  in  tlie  enacting 
clause,  the  indictment  must  negative  them,  an<l  state  tiiat  the  respondent  does 
not  come  within  them;  hut  wiien  the)'  an;  (■f)utiiined  in  a  separate  section,  the 
respondent  must  show,  in  d<'fenee,  that  he  ccunes  within  them.     'I'here  is  cer- 
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then  and  there  was  married,  and  that  the  said  W.  P.  afterwards, 
to  wit,  at,  etc.,  on,  etc.,  did  marry  and  to  wife  did  take  one  J.  C, 
and  to  her  the  said  J.  C.  then  and  there  was  married  ;  the  said 
H.,  his  former  wife,  heins;  tlien  and  still  alive  (and  the  said  mar- 
rying and  taking  to  wife  by  the  said  W.  of  the  said  J.,  being 
unlawful  by  the  laws  of  the  state  of  New  Hampshire),  and  that 
the  said  W.  P.,  at,  etc.,  from,  etc.,  till  the  finding  of  this  inquisi- 
tion, feloniously  did  continue  to  cohabit  with  said  J.,  his  second 
wife,  the  said  II.,  his  former  wife,  being  then  and  still  living, 
contrary,  etc.     (Conclude  as  in  book  1,  chapter  8.) 

(995)  Adultery  in  Massachusetts,  under  Rev.  Sts.  ch.  130,  §  1, 
against  both  parties  jointly.{m) 

That  C.  E.,  late  of,  etc.,  and  E.  R.  F.,  the  wife  of  J.  K,  late, 
etc.,  on,  etc.,  at,  etc.,  did  commit  the  crime  of  adultery  witli  each 
other,  by  him  the  said  C.  E.  having  then  and  there  carnal  knowl- 
edge of  the  body  of  said  E.  R.  F.,  and  by  her  the  said  E.  R.  F. 
having  carnal  knowledge  of  the  body  of  the  said  C.  E.,  she  the  said 
E.  R.  F.  being  then  and  there  a  married  woman,  and  having  a 
lawful  husband  alive,  and  not  being  then  and  there  the  wife  of 
said  C.  Yj.{i\)  (and  the  said  C.  E  being  then  and  there  a  married 
man,  and  then  and  there  having  a  lawful  wife  alive  other  than  the 
said  J.  S.),  and  the  said  C.  E.  and  the  said  E.  R.  F.  not  being 

tainly  great  plausibility  in  the  argument,  that,  as  the  exceptions  are  mentioned 
in  the  enacting  clause  of  the  fifth  section,  referring  to  the  next  section  for  the 
particulars,  it  should  have  been  alleged  that  the  respondent  was  not  witliin  them. 
This  point,  however,  is  not  decided. 

"It  may  also  be  worthy  of  some  consideration,  whether  some  further  legislation 
is  not  necessary  to  provide  for  a  case,  where  botli  marriages  are  in  a  foreign 
government,  the  party  continuing  to  cohabit  with  only  one  wife  in  this  state,  it 
is  evidently  a  case  not  specially  provided  for,  although  the  terms  of  the  statute 
may  be  broad  enough  to  reach  such  a  case,  if  the  second  marriage  was  illegal." 

I  have  inserted  a  clause  in  the  form  in  this  text  to  bring  it  up  to  the  opinion 
of  the  supreme  court  on  the  first  j)oint.  On  the  second  point  the  current  of 
authority,  as  well  as  the  course  of  practice,  is  to  consider  it  unnecessary  to  nega- 
tive the  exceptions  of  the  delendant's  wife  having  been  beyond  sea  for  seven 
years,  etc.,  or  a  divorce  having  been  granted. 

(m)  This  method  of  joinder  of  tlie  guilty  agents  was  approved  in  Com.  c. 
Elwell,  2  Mete.  190.  It  is  not  necessary,  it  was  held  in  the  same  case,  to  allege 
that  the  one  party  knew  the  other  was  married.  See  Com.  c.  Call,  21  Pick.  .510. 
The  oH'ence  is  completed  by  carnal  intercourse  by  a  married  person  with  a  third 
party,  whether  such  third  \y.\rt\  be  married  or  not.     lb. 

(»)  This  allegation  is  essential.  State  r.  Thurstin,  ,3.5  ]\Ie.  20.5;  State  v.  Hut- 
chinson, 36  Me.  2(J1  ;  IMoore  r.  Com.,  6  Mete.  24,3;   Wh.  Cr.  L.  8tli  ed.  §  17U. 
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then  and  there  lawfully  married  to  each  other;  against,  etc.,  and 
contrary,  etc.     {Conclude  as  in  book  1,  chapter  8.) 

(996)  Adultery  by  a  married  man  xoith  a  married  woman.,  in 
3Iassachusetts.{o) 

That  A.  B.,  of,  etc.,  yeoman,  on,  etc.,  at,  etc.,  did  commit  the 
crime  of  adultery  with  one  C.  D.,(p)  the  lawful  wife  of  one  E. 
F.,(^)  by  then  and  there  having  carnal  knowledge  of  the  body 
of  her  the  said  C.  D.,  he  the  said  A.  B.  being  then  and  there  a 
married  man,  and  having  a  lawful  wife  alive,  and  he  the  said 
A.  B.  not  being  married  to  the  said  C.  D. ;  and  she  the  said  C. 
D.  being  then  and  there  a  married  woman,  and  the  lawful  wife 
of  the  said  E.  F.,  against,  etc.,  and  contrary,  etc.  {Conclude  as 
in  book  1,  chapter  3.) 

(997)  Adidtery  in  Pennsylvania.,  against  the  man.{r) 

That  A.  L.,  of,  etc.,  laborer,  on,  etc.,  at,  etc.,  and  within  the 
jurisdiction  of  this  court,  then  and  there  being  a  married  man, 
and  having  a  wife  in  full  life,  did  commit  adultery  with  a  cer- 
tain C.  S.  (she  the  said  C.  S.  not  being  the  wife  of  the  said  A. 
L.),(5)  and  a  bastard  child  on  the  body  of  her  the  said  C.  S. 
then  and  tliere  did  beget,  against,  etc.  {Conclude  as  in  book  1, 
chapter  3.) 

(998)  Same  against  the  woman. {t) 

That  C.  B.,  of,  etc.,  wife  of  J.  B.,  on,  etc.,  at,  etc.,  then  and 
there  being  a  married  woman,  and  having  a  husband  in  full  life, 
adultery  with  a  certain  J.  R.,  of  the  same  county,  mariner,  did 
commit,  contrary,  etc.,  and  against,  etc.  {Conclude  as  in  book  1, 
chapter  3.) 

(o)  Sec  Com.  V.  Moore,  6  Mete.  24.T ;  Com.  v.  Reanlon,  6  Cush.  78. 

Ip)  It  will  he  suniciciit,  even  tlioujjh  tlio  woman  is  stjitod  to  he  "u  certain 
■woman  whose  name  is  to  said  jurors  unknown."  Com.  c.  Thompson,  2  Cush- 
injr,  .'■>.'>  1 . 

(</)  This  is  sufTicient.  Com.  v.  Tliomjjson,  2  Cushing,  551  ;  Com.  v.  lleardon, 
6  Cushing,  7ft. 

(r)   See  Heed's  Digest. 

(.s)  This  averment  is  prudent.  See  cases  cited  ahove  ;  Wh.  Cr.  L.  Hth  eel.  § 
1728.  It  is  said  in  I'cnnsylvaiiia  that  the  husband  of  the  woman  with  whom  the 
delendant  fommittcd  adultery  should  l)e  named.  Com.  v.  Corson,  2  Parsons,  475. 
This,  however,  may  he  doubted.      Ilelfrich  v.  Com.,  33  Penn.  St.  68. 

(0   See  Reed's  Digest. 
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(999)  Living  in  a. state  of  adultery^  under  Ohio  statute.     A  married 

woman  deserting  her  husband^  etc. 

That  A.  B.,  late  of  Parma,  in  the  county  of  Cuyahoga  afore- 
said, on  the  thirteenth  day  of  October,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty-two,  at  the  townsliip  of 
Parma,  in  said  county,  was  a  married  woman,  being  then  and 
there  married  to  and  the  lawful  wife  of  one  M.  iST.  ;  and  that 
the  said  A.  B.  did  then  and  there  unlawfully  desert  her  said  hus- 
band, M.  N^. ;  and  then  and  there,  on  the  said  thirteenth  day  of 
October,  in  the  year  aforesaid,  and  from  said  day  continually 
until  the  first  day  of  January,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  forty-three,  in  the  county  of  Cuyahoga 
aforesaid,  the  said  A.  B.  did  unlawfully  live  and  cohabit  with  a 
man  other  than  her  said  husband,  M.  J!^.,  in  a  state  of  adultery, 
to  wit,  with  one  C.  D.,  she  the  said  A.  B.,  then  and  there  and  all 
the  time  aforesaid,  being  a  married  woman,  and  her  said  hus- 
band, M.  ]Sr.,  being  then  and  all  the  time  aforesaid,  alive.(i/,) 

(1000)  Against  an  uncle  and  niece  for  an  incestuous  marriage^  as  a 

joint  offence^  in  Virginia.{v) 

That  W.  T.,  etc.,  on,  etc.,  with  force  and  arms,  at,  etc.,  and 
within  the  jurisdiction  of  the  supreme  court  of  law,  holden 
in  and  for  the  said  county  of  unlawfully,  wilfully,  and  in- 

cestuously  did  intermarry  with,  and  take  to  be  his  wife,  a  cer- 
tain N".  H.,  the  neice  of  the  said  AV.  T.,  being  the  daughter  of 

(m)  Warren's  C.  L.  33G. 

((')  Hntfliins  v.  Com.,  2  Va.  Cases,  332.  Upon  this  indictment  process  issued 
against  both  of  the  said  defendants,  and  was  served  upon  them.  At  the  April 
terra  of  said  court,  in  the  year  1820,  both  of  the  said  defendants  appeared  and 
pleaded  "not  guilty"  to  tiie  said  indictment,  on  which  plea,  issue  was  joined, 
and  a  jury  was  sworn  to  try  the  same,  which  found  a  verdict  of  "guilty"  against 
botli  of  the  said  defendants,  and  the  court  rendered  a  judgment  accordingly. 
To  tliat  judgment,  the  present  writ  of  error  was  awarded,  ujion  a  suggestion, 
tliat  the  said  Xancy  Hutchins  was  not  indicted  for  the  said  offence,  because  the 
said  indictment  did  not  state  in  terms  that  she  had  intermarried  with  the  said 
William  Tankcrsly. 

"And  indeed  it  would  seem  at  first  sight  that  there  was  an  absence  of  that 
certaint}'  and  technical  precision  which  the  law  requires  in  criminal  prosecutions. 
But  wlien  it  is  recollected  that  it  was  impossible  that  he  could  have  intermarried 
with  lier  unless  she  had  also  intermarried  with  him,  and  wlien  upon  an  examina- 
tion of  the  act  of  assembly  it  is  seen  that  the  ofFence  is,  in  this  respect,  laid  in  the 
very  words  of  the  act,  it  seems  to  all  the  judges  that  there  is  all  tlie  certainty 
which  reason  or  the  law  of  the  case  requires.    The  judgment  is  therefore  affirmed." 

VOL.  II.— 36  561 


(1002)  OFFENCES    AGAINST    SOCIETY. 

E.  H.,  the  sister  of  the  said  W.  'T.,{w)  and  within  the  degrees 
prohibited  by  an  act  of  the  general  assembly  of  Virginia,  en- 
titled "  An  act  to  regulate  the  solemnization  of  marriages,  pro- 
hibiting such  as  are  incestuous  or  otherwise  unlawful,"  etc.,  and 
that  the  said  "W.  T.  and  the  said  I^.  H.  then  and  tliere,  from  the 
said, etc.,  until  the  taking  of  this  inquisition,  did  unlawfull}',  will- 
ingly, and  incestuously  continue  to  cohabit  and  live  together  as 
man  and  wife,  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(1001)  Adultery  in  North  Carolina^  against  both  parties  jointly. {x) 

That  T.  C,  late  of,etc.,  laborer,  and  A.  W.,  late,  etc.,  spinster, 
on,  etc.,  and  on  divers  other  days  and  times  both  before  and 
after  that  day,  with  force  and  arms,  at,  etc.,  unlawfully  did  bed 
and  cohabit  together  without  being  lawfully  married,  and  then 
and  there  did  commit  fornication  and  adultery ,(?/)  against,  etc., 
and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(1002)  Fornication  and  bastardy  in  South  Carolina^  against  the  man. 

That  A.  B.,  etc.,  a  free  white  woman,  residing  in  the  district 
of  in  the  state  aforesaid,  on,  etc.,  at,  etc.,  was  delivered  of 

{tv)  It  -would  be  bettor  to  insert  liere  a  scienter.  Williams  v.  State,  2  Carter, 
439  ;  Wh.  Cr.  L.  8th  ed.  ?  1752. 

(x)  State  V.  Cowoll,  4  Iredell,  231.  In  this  case  the  jury  found  the  defend- 
ants puilfy  of  fornication,  but  not  of  adultery.  On  motion  to  the  court  on 
behalf  oi"  the  state,  for  judgment  against  the  defendants,  the  court  below,  being 
of  oj)inion  that  the  verdict  of  the'jury  amounted  to  a  verdict  of  accjuittal,  re- 
fused to  render  the  judgment  prayed  tor,  and  ordered  that  the  defendants  go 
without  day. 

From  this  judgment  the  solicitor  for  the  state  prayed  for  an  appeal  to  the 
supreme  court,  Avliich  was  granted,  and  in  that  court  the  judgment  was  deliv- 
ered by  Ruffin,  C.  J.:  "The  court  is  of  opinion  that  the  state  is  entitled  to 
judgment  against  the  defendants.  In  ordinary  parlance,  adultery  is  nn  aggra- 
vated s])ecies  of  fornication,  both  involving  an  illicit  cohabitation  between  the 
sexes,  but  the  latter  is  constituted  Avhere  the  ])arties  are  single,  or  at  least  one 
of  them,  while  the  foinicr  imports  a  violation  of  the  marriage  bed.  It  is  true, 
that  the  signification  of  the  words,  as  generally  received,  would  not  be  material 
if  it  were  perceived  that  they  were  used  by  "the  legislature  in  a  pecidiar  and 
different  sense;  for  exani])le,  as  meaning  precisely  tin-  same  thing,  instead  of 
different  modifications  of  an  olTence  of  the  same  g("neral  nature.  l?ut  the  lan- 
guage of  the  legislature  renders  it  clear,  that  those  terms  are  used  in  the  statute 
according  to  their  common  acceptation.  The  act  l)egins  with  the  words  '  the 
crimes'  (in  the  plural  number)  '  of  foiiiication  and  adultery,  etc.,'  and  concludes 
by  enacting  'that  any  j)erson  convicted  of  either  of  the  aforesaid  offences  shall 
be  fined,  etc'  An  ac(|uittal  of  one  is  therefore  not  necessarily  an  ac(iuittal  of 
the  other;  but  the  parties  may  be  jMinishcd  for  that  jjarticular  grade  of  the 
ofl'ence  of  which  the  jury  finds  them  guilty." 

(y)   "Fornication  or  adultery"  is  bad.  '  Maull  v.  State,  37  Ala.  ICO. 
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a  female  bastard  child,  and  that  the  said  bastard  child  is  likely 
to  become  a  burden  upon  the  district  of  aforesaid.     And 

the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further  pre- 
sent, that  one  C.  D.  is  the  father  of  the  said  bastard  child,  and 
has  refused  to  enter  into  recognizance,  with  two  good  and  suffi- 
cient sureties,  in  the  penal  sura  of  three  hundred  dollars,  condi- 
tioned for  the  annual  payment  of  twenty-five  dollars,  for  the 
maintenance  of  said  child,  against,  etc.,  and  against,  etc.  {Con- 
elude  as  in  book  1 ,  chapter  3.) 

(1003)  Same  in  Pennsylvania. 

That  A.  B.,  late,  etc.,  on,  etc.,  at,  etc.,  and  within  the  jurisdic- 
tion of  this  court,  did  commit  fornication  with  a  certain  C.  D., 
and  a  male  bastard  child  on  the  body  of  her  the  said  then 

and  there  did  beget,  contrary,  etc.,  and  against,  etc.  {Conclude 
as  in  book  1,  cha'pter  3.) 

(1004)  Same  against  a  woman.{z) 

That  M.  S.,  of  the  county  of  Philadelphia,  spinster,  on,  etc., 
at,  etc.,  and  within  the  jurisdiction  of  this  court,  did  commit  for- 
nication with  a  certain  J.  L.,and  did  permit  the  said  J.  L.  then 
and  there  to  beget  a  male  bastard  child  on  the  body  of  the  same 
M.  S,,  contrary,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(2)  INIr.  Ingraham,  of  Philadelphia,  has  furnished  me  with  an  indictment  for 
an  offence  which,  though  ])roperly  I'alling  under  conspiracy,  may  be  considered, 
so  far  as  the  act  attempted  is  con(;erned,  under  the  present  chapter.  The  form, 
it  is  said,  was  sustained  after  conviction,  in  Philadelphia,  about  the  year  1700. 

"  That  M.  S.,  C.  S.,  and  K.  K  ,  etc.,  being  persons  of  wicked  and  depraved 
minds,  and  wholly  lost  to  a  due  sense  of  decency,  morality,  and  religion,  on,  etc., 
did,  with  force  and  arms,  at,  etc.,  unlawfully  anil  immorally,  amongst  themselves, 
conspire,  combine,  confederate,  and  agree  together  to  bring  into  contempt  the 
holy  estate  of  matrimony,  and  the  duties  enjoined  thereby,  and  to  corrupt  the 
morals  of  his  majesty's  liege  subjects,  and  to  encourage  a  state  of  adultery, 
wickedness,  and  debauchery  ;  and  that  they  did,  according  to  said  conspiracy, 
etc.,  on,  etc.,  in  and  near  certain  public  streets  and  highways,  at,  etc.,  in  the 
presence  and  view  of  one  J.  B.,  and  divers  other  liege  subjects  of  his  majesty, 
indecently,  immorally,  unlawfully,  wickedly,  and  wilfully,  make  and  carry  into 
effect  and  completion  a  sale  of  the  said  ]\I.  S.  (then  and  there  being  the  lawful 
wife  of  the  said  C.  S.),  from  him  the  said  C.  8.  to  the  said  K.  K.,  and  with  the 
consent  and  concurrence  of  the  said  M.  S.,  and  by  such  sale  the  said  C.  S.  dis- 
posed of  and  sold  all  his  marital  rights  of  and  concerning  the  said  M.  S.  (and 
with  her  consent  and  concurrence)  to  the  said  R.  K.,  for  a  certain  valuable  con- 
sideration, to  wit,  the  sum  of  one  shilling  and  a  pot  of  beer,"  etc.  {Conclude 
as  in  conspiracy  at  conunon  late.) 
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CHAPTER  X. 

USURPATION;  FORESTALLING;  HOLDING  ILLEGAL  VENDUE ;  MAINTE- 
NANCE;  BRIBERY;  CORRUPTION  AND  DOUBLE  VOTING  AT  ELEC- 
TIONS; BETTING  AT  AN  ELECTION;  EMBRACERY;  BETTING  AT  A 
HORSE-RACE;  RUNNING  A  HORSE  AT  A  HORSE-RACE;  WINNING 
MOiNEY  AT  CARDS,  ETC. 

USURPATIONS,  ETC. 

(1005)  Usurpation,  under  Ohio  statute. 

(1006)  Another  form. 

FORESTALLIXG,   ETC. 

(1007)  Forestalling. 

(1008)  Regrating. 

(1009)  Engrossing. 

HOLDING  VENDUE  ■\VITHOUT  AUTHORITY. 

(1010)  Against  a  person  for  holding  a  vendue  -without  authority,  under  the 

Pennsylvania  statute. 

MAINTENANCE,  ETC. 

(1011)  Maintenance. 

BRIBERY,  ETC. 

(1012)  Attempting  corruptly  to  induce  a  member  of  the  state  house  of 

representatives,  who  was  one  of  the  committee  of  banks,  to  aid  in 
procuring  the  recharter  of  a  particular  bank,  at  common  law. 

(1013)  Endeavoring  to  bribe  a  constable. 

(1014)  Bribeny  of  a  judge  of  the  United  States,  on  the  act  of  April  oO, 

1790,  §  21. 
(lOlo)    Against  a  justice  of  the  court  of  common  pleas,  for  accepting  a 
bribe. 

CORRUPT  INTERPERENCP:  WITH  ELECTIONS. 

(lOlC)  Corrupt  interference  with  an  election.     First  count,  oflering  money 
to  a  voter  to  vote  for  a  particular  member  of  parliament. 

(1017)  Second  count.     Actually  giving  a  bribe. 

(1018)  Attcnii)ting  to  iiilluencc  a  voter  by  threatening  to  discharge  him  from 

(•mi)loymfnt.     ALiss.  stat.  18r>2,  ch.  .'i21. 

(1019)  Ilk-gal  voting,  under  Rev.  Sta.  ch.  4.     First  count.  Rev.  Sts.  ch.  4, 
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(1020)  Voting  more  than  once,  under  Ohio  statute. 

(1021)  Giving  double  vote  ;   misdemeanor  at  common  hiw. 

l^For  riot  at  elections,  see  ante,  828.] 


EMBRACERY. 


(1022)  Embracery  bj'  persuading  a  juror  to  give  his  verdict  in  favor  of  the 

defendant,  and  for  soliciting  the  other  jurors  to  do  the  like. 

BETTING,   ETC. 

(1023)  Betting  at  an  election. 

(1024)  Betting  on  a  horse-race. 

(102.5)  Entering  and  running  a  horse  at  a  horse-race. 

(1026)  Winning  money  at  cards.  * 

(102G«)  Fraudulently  obtaining  money  by  cards,  under  Illinois  statute. 

(1027)  Same,  under  English  statute. 

(1005)   Usurpation  under  Ohio  statute. 

Tliat  John  Simpson,(«)  on  the  twenty-fourth  day  of  Septem- 
ber, in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
forty-nine,  at  the  county  of  Montgomery  so  aforesaid,  did  {here 
set  out  the  'particular  acts  of  usurpation)^  and  so  the  said  John 
Simpson,  then  and  there  in  manner  and  form  aforesaid,  did  take 
upon  himself  to  exercise  and  officiate  in  the  office  of  sheriif  of 
said  county,  without  being  legally  authorized  so  to  exercise 
and  officiate  in  the  said  office  of  sheriff",  being  then  and  there 
an  office  of  authority  in  the  said  state  of  Ohio.(a')  {Conclude  as 
in  book  1,  chapter  3.) 

(1006)  Another  form. 

That  John  Simpson,  on  the  twenty-fourth  day  of  September, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty- 
nine,  at  the  county  of  Montgomery  aforesaid,  did  {here  set  out  the 
particular  acts  of  usurpation)^  and  so  the  said  John  Simpson,  then 
and  there  in  manner  and  form  aforesaid,  did  take  upon  himself 
to  exercise  and  officiate  in  the  place  and  office  of  deputy  sheriff" 
of  said  county,  without  being  legally  authorized  so  to  exercise 

(rt)  Two  defendants,  occupying  different  offices,  cannot  be  joined.  AVh.  Cr. 
L.  8th  ed.  §  1839. 

(«')  AVarren's  C.  L.  299.  S.  Craighead,  pros,  att'y.  Plea  of  guilty  and  sen- 
tence. This  precedent  is  copied  verbatim  from  the  original  indictment,  except 
that  no  particular  acts  of  iisurpation  are  set  forth  in  the  original.  The  next 
form  is  taken  from  the  same  indictment.  See  for  offence  generally  Wh.  Cr.  L. 
8th  ed.  §  18386. 
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and  officiate,  the  said  place  and  office  of  deputy  sheriff  being 
then  and  there  a  place  and  office  of  authority  in  the  said  state 
of  •Ohio.(6)     {Conclude  as  in  book  1,  chapter  3.) 

(1007)  Forestalling. {c) 

That  A.  0.,  late  of,  etc.,  yeoman,  on,  etc.,  at,  etc.,  did  buy  and 
cause  to  be  bought  of  and  from  one  A.  S.,  twenty  oxen,  for  the 
sum  of  two  hundred  pounds,  of  current  money  of  ^ew  York, 
as  he  the  said  A.  S.  then  and  there  was  driving  the  said  twenty- 
oxen  to  the  market  of  to  sell  the  said  twenty  oxen  in  the 
said  market,  and  before*the  said  twenty  oxen  were  brought  into 
the  said  market,  where  the  same  should  be  sold,  in  contempt  of 
the  laws  of  the  said  state,  to  the  evil  example  of  all  others  in 
like  case  offending,  against,  etc.,  and  against,  etc.  {Conclude  as 
in  book  1,  chapter  3.) 

(1008)  Regrating.{d) 

That  A.  B.,  of,  etc.,  on,  etc.,  at,  etc.,  in  a  certain  market  there, 
called  the  market,  unlawfully  did  buy,  obtain,  and  get  into 

his  hands  and  possession,  of  and  from  one  C.  D.,  a  large  quan- 
tity of  to  wit,  one  hundred  pounds  weight  of  at  and 

(6)  See  the  preceding  note.  This  form  and  tlie  preceding  one  are  taken  from 
one  and  the  same  indictment. 

(c)  Offences. — ^'■Foi-estnlluu/  is  tlie  buying  or  contracting  for  any  species  of 
provision  or  merchandise  in  the  way  to  market,  dissuading  persons  i'rom  bring- 
ing goods  tiiither,  or  persuading  tliem  to  enhance  the  prict'  when  tliere,  so  tliat 
tiie  prices  may  be  raised  in  the  market.  4  Bhi.  Com.  3(;<).  See  .S  Inst.  535. 
J!<//ralitif/  is  the  buying  corn  or  other  victual,  in  any  market,  and  selling  it  again 
in  th(!  sami-  market,  or  within  iour  miles  of  the  same  market,  whit'h  has  been 
supposed  also,  oi"  necessity,  to  eidiancc  jirices.  lb.  Enf/rossinr/  is  the  buying 
up  a  large  (juantity  of  food,  with  a  view  to  sell  again,  so  as  to  engross  and  con- 
trol the  market.  lb.  An  old  statute  (5  &  6  Ed.  VI.  c.  14)  was  directed 
against  the  supposed  olT'ences,  Avhich  were  believed  to  have  a  tendency  to  pre- 
vent the  pul)lic  from  being  supplied  with  the  necessaries  of  life  upon  reasonable 
terms.  This  statute  was  repealed  by  12  (ieo.  III.  e.  71  ;  yet  the  courts  have 
.'^till  consid('rc<l  forestalling  and  engrossing  oH'cnces  at  common  law  (R.  r.  Wad- 
din<fton,  1  East,  14;{);  and  as  to  regrating,  the  judges  were  eipially  divided. 
R.  V.  Rushton,  llil.  Term,  40  Geo.  III.  Jt  seems,  however,  that  at  the  present 
day,  acts  of  this  kind  would  not  be  (U'eme<l  oll'ences  unless  conducted  to  an  extent 
manifestly  injurious  tr)  the  pulilic,  or  accompanied  by  circumstances  manifesting 
a  direct  intention  to  do  a  pulilic  injury.  St-c  R.  »'.  Webb  and  otliers,  It  lOast, 
40(;.  and  I'ratt /•.  Hutchinson,  15  j:ast,'511."  Dickinson's  (I.  S.  .'!«().  Sec  Wli. 
Cr.  L.  Kth  ed.  «^  184!). 

See  for  other  forms,  2  Chit.  C.  L.  5.32. 

(r/)  Davis's  I'rec.  p.  124.  The  (juantity  must  be  slated.  1  East,  53H ;  2 
Stark.  G54.     See  Wh.  Cr.  L.  8th  ed.  §  1849. 

566 


ENGROSSING,   ETC.  (I'^ll) 

for  the  price  of  for  each  and  every  pound  of  the  said 

and  that  afterwards,  to  wit,  on,  etc.,  he  the  said  A.  B.,  at,  etc., 
in  the  same  market  there,  unlawfully  did  regrate  the  said  one 
hundred  poundsweight  of  and  did  then  and  there  sell  the 

same  again  to  one  E.  F.,  at  and  for  the  price  of  for  each  and 

every  pound  weight  of  the  said  with  a  deduction  of 

on  the  whole  price  of  the  said  one  hundred  pounds  weight  of 
being  allowed  and  thrown  back  by  the  said  A.  B.  to  the 
said  E.  F.,  against,  etc.     {Conclude  as  in  hook  1,  chapter  3.) 

(1009)  Engrossing. {e) 

That  A.  B.,of,  etc.,  on,  etc.,  at,  etc.,  did  unlawfully  engross  and 
get  into  his  hands,  by  buying  of  and  from  divers  persons  to  the 
jurors  aforesaid  unknown,  a  large  quantity,  to  wit,  one  thousand 
bushels  of  wheat,  with  intent  to  sell  the  same  again  for  lucre, 
gain,  and  at  an  unreasonable  profit,  against,  etc.  {Conclude  as 
in  book  1,  chapter  3.) 

(1010)  Against  a  person  for  holding  a  vendue  without  authority^ 
under  the  Pennsylvania  colonial  statute. 

That  P.  Y.,  late  of,  etc.,  on,  etc.,  at,  etc.,  and  within  the  juris- 
diction of  this  court,  did  expose  to  sale  and  sell,  and  cause  to  be 
exposed  and  sold,  by  public  vendue  and  outcry,  sundry  goods, 
wares,  and  merchandises,  of  the  value  of  twenty-four  pounds  fif- 
teen shillings  and  sixpence,  the  same  goods,  wares,  and  mer- 
chandises not  being  in  execution  and  liable  to  be  sold  by  order 
of  law,  neither  taken  nor  distrained  for  rent  being  in  arrear,  nor 
the  said  P.  being  an  executor  or  administrator,  or  selling  the 
same  goods  as  the  goods  and  chattels  of  any  testator  or  intes- 
tate, nor  the  said  P.  V.  being  about  to  move,  but  the  same  being 
his  own  proper  goods,  and  he  remaining  and  abiding,  contrary, 
etc.,  and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(1011)  Maintenance.{f) 

That  A.  0.,  late,  etc.,  on,  etc.,  with  force  and  arms,  at,  etc., 
did  unjustly  and  unlawfully  maintain  and  uphold  a  certain  suit, 

{e)  Davis's  Tree.  p.  124.  Taken  by  Mr.  Davis  from  2  Chit.  534.  Wh.  Cr. 
L.  8th  ed.  §  1849. 

(/)  Conductor  Generalis,  263. 
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which  was  then  depending  in  the  court  of  the  said  people  of  the 
said  state,  before  their  judges,  between  A.  P.,  pLT,intitt',  and  A. 
D.,  defendant,  in  a  plea  of  debt,  on  behalf  of  the  said  A.  P. 
against  the  said  A.  D.,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  to  the  manifest  hinderance 
and  disturbance  of  justice,  and  in  contempt  of  the  said  people 
of  the  said  state,  and  to  the  great  damage  of  the  said  A.  D.,  and 
against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(1012)  AttemjMng  corruptly  to  induce  a  member  of  the  state  house  of 
representatives^  who  was  one  of  the  committee  of  banks,  to  aid 
in  procuring  the  recharter  of  a  particidar  bank,  at  common 
law.{g) 

That  heretofore,  to  wit,  on,  etc.,  at,  etc.,  and  within  the  juris- 
diction of  this  court,  E.  P.  being  then  and  there  a  member  of 

(v)  Com.  V.  McCook,  MSS.  This  indictment  was  prosceuted  to  conviction 
and  sentence,  in  June,  1846,  by  Mr.  Kane,  then  attorney-general,  and  Mr.  M'Al- 
lister,  prosecuting  attorney  for  Dauphin  county. 

Judge  Eldred  charged  the  jury  upon  the  hiw  of  the  case  in  the  following 
words : — 

"The  defendant  is  indicted  for  bribery,  or  for  attempting  to  bribe  Victor  E. 
PioUet,  a  member  of  the  legislature  of  Pennsylvania. 

"  The  question  presented  in  this  case  is  admitted  to  be  one  of  great  impor- 
tance, not  only  as  it  affects  tlie  commonwealth  and  its  citizens,  but  as  it  regards 
the  defendant,  wlio  it  appears  lias  lieretofore  borne  a  good  character.  We  feel 
the  responsible  position  in  which  we  are  placed  in  this  cause,  for  although  it 
may  be  conceded  that  the  jurors  are  judges  of  the  law  and  the  facts,  we  believe 
it  to  be  the  duty  of  tlie  court,  and  that  we  are  under  ecpial  obligations  with  the 
jury  to  instruct  them  on  the  law  that  should  govern  the  cause,  and  to  aid  them 
in  coming  to  a  correct  conclusion  in  relation  to  the  facts,  by  drawing  their 
attention  to  that  part  of  the  evidence  which  bears  particularly  on  the  (juestion. 
As  to  the  law,  we  have  no  case,  so  far  as  we  have  bi-en  informed,  where  a  mem- 
ber of  parliament  in  England  has  been  indicted  for  bribery,  at  common  law, 
nor  have  we  any  case  in  tliis  country,  where  a  member  of  a  state  h'gislature 
hJis  been  indicted  at  common  law  for  that  olfencc  ;  hence  it  is  that  we  feel  a 
responsibility  in  disposing  of  this  (juestion,  uiuisual  as  it  is — indeed  a  new  case. 

"  We  find  the  oll'ence  of  bribery  defineil  in  4th  Black.  Com.  13!»,  to  be,  when 
a  judge,  or  other  jjcrson  connected  with  the  administration  of  justice,  takes  an 
undue  reward  to  influence  his  behavior  in  oilice.  It  is  punished  in  inferior 
oflices  witii  fine  and  iin]»risonmcnt,  cudI  in  those  who  offer  the  l/rihc,  the  same. 
But  in  judges  it  hath  always  been  looked  u])on  as  so  licinous  an  otfcnct',  tiiat 
Cliief  Justice  Tliorpe  was  liiinged  for  it,  in  the  reign  of  Edward  III.  Mr.  Ivus- 
8ell,  a  late  writer  on  criminal  law,  says  (2  Russ.  122),  'bribery  is  tlie  receiving 
or  olferiiig  any  undue  reward  liy  or  to  any  person  whatsoever,  wliose  ordinary 
liusinrss  relates  to  the  administration  of  public  justice,  in  order  to  intlnence  his 
beliavifir  in  oHice,  and  incline  him  to  act  contrary  to  the  known  rules  of  honesty 
ami  integrity.' 

"2  lluss.   124. — 'Attempt  to  couiuiit  a  misdemeanor,  In-iiig  itself  a  niisdc- 
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the  house  of  representatives  of  the  commonwealth  of  Pennsyl- 
vania,  duly  elected  and  qualified,  certain  petitions  and  other 

nieanor,  attempts  to  bribe,  though  unsuccessful,  have  in  several  cases  been  held  to 
be  criminal.' 

"  One  of  the  objections  to  a  conviction  in  this  case  is,  that  no  ])erson  who  is 
not  in  some  way  connected  with,  and  whose  business  relates  to  the  administra- 
tion of  justice,  as  administered  through  our  courts,  can  be  convicted  of  the  oifence 
of  briberv,  such  as  judges,  justices,  sheriU's,  etc.,  and  this  position  the  defend- 
ant's couiisel  contend  is  fully  sustained  in  the  above  definitions  of  bribery,  and 
cannot  be  extended  to  bribing  or  an  attempt  to  bribe  a  member  of  the  legisla- 
ture. If  this  position  is  correct,  there  is  an  end  to  this  prosecution.  It  seems 
from  the  ancient  definition  of  this  olT'ence,  that  the  person  liable  on  this  charge 
must  be  one  connected  with  the  administration  of  justice,  or  one  whose  ordinary 
business  rehites  to  the  administration  of  puhlic  justice.  But  the  higliest  judicial 
tribunals,  both  in  England  and  this  country,  have  decided  that  the  oHence  extends 
to  persons  not  immediately  connected  with  the  administration  of  justice.  It  has 
been  decided  in  England,  before  our  revolution,  that  tlie  ofience  of  bribery  can 
be  committed  l)y  any  2^ersnn  in  an  official  situation,  ivho  will  corrnptl//  use  the 
power  or  interest  of  his  place  for  rewards  or  promises,  as  in  the  case  of  one  who 
•was  clerk  to  the  agent  for  Frencii  prisoners  of  war,  and  indicted  for  taking  bribes 
in  order  to  procure  the  exchange  of  some  of  them  out  of  their  turn.  li.  v.  Beale, 
cited  in  11.  v.  Gibbs,  1  East,  R.  183. 

"  Bribery  at  elections  for  members  of  parliament  was  undoubtedly  always  a 
crime  at  common  law,  and  consequently  ]iunishable  by  indictment  or  information 
—per  Lord  Mansfield,  in  R.  v.  Pitt  (3  Burr.  1335,  Trinity  Tr.  17G7,_and  cited 
in  note  to  Black.  1  79) ;  and  though  an  act  of  parliament  was  passed  fixing  certain 
penalties  and  punlshmerit  for  tills  otfence  of  bribery  at  elections  of  members  of 
parliament,  still  it  remained  an  ofience  at  common  law,  and  as  such  was  liable  to 
indictment. 

"  It  has  also  been  held  to  be  a  misdemeanor  to  attempt  to  bribe  a  cabinet  min- 
ister and  a  member  of  the  privy  coun'-Il  to  give  the  defendant  an  ofiice  In  the  col- 
onies. Vaughan's  case,  4  Burr.  2494.  This  case,  the  counsel  for  the  defendant 
insists,  supports  their  views  of  the  (question,  inasmuch  as  the  olfice  that  was 
selected  was  one  that  i-elated  to  the  administration  of  justice ;  but  it  will  be 
noticed  that  the  definition  of  the  ofience  on  which  they  rely,  relates  to  the  pei-son 
who  is  liable  to  conviction,  and  not  to  the  office  or  thing  solicited  or  desired. 

"  Many  other  cases  might  be  referred  to  in  England  on  this  subject  if  it  were 
necessary.  It  is  diflicult  to  reconcile  these  cases  with  the  definition  of  the 
ofilMice  of  bribery  as  contended  for  by  the  defendant's  counsel.  They  rather 
establish,  and  clearly  so,  that  in  England,  bribery  was  an  otfence  at  common 
law,  and  is  extended  to  persons  in  official  staiio)is  of  great  trust  and  confidence, 
although  their  ojffice  or  business  did  not  relate  to  the  administration  of  justice  in 
these  coui-ts. 

"  I  know  of  but  one  case  for  bribery  tried  in  this  state,  and  that  is  the  case  of 
the  U.  S.  V.  Worrall,  cited  in  2  Dall.  384.  It  was  an  indictment  at  common  law, 
tried  in  the  U.  S.  court  for  the  Pennsylvania  district,  before  Justices  Chase  and 
Peters.  AVorrall  was  indicted  at  common  law  for  attempting  to  bribe  Tench  Cox, 
a  commissioner  of  the  revenue  of  the  United  States,  in  1798.  There  was  no  act 
of  congress  nor  statute  of  Pennsylvania  on  this  subject  at  the  time,  and  the  defend- 
ant was  convicted  and  sentenced  under  the  indictment.  Worrall  was  defended  by 
eminent  counsel ;  he  was  tried  belbre  judges  distinguished  as  lawyers.  During 
this  investigation  it  was  not  suggested  tliat  an  attempt  to  bribe  a  revenue  commis- 
sioner was  not  an  offence  at  eommou  law  ;  nor  was  objection  taken  that  the  reve- 
nue commissioner  was  not  an  officer  whose  duties  or  business  related  to  the  admin- 
istration of  justice  in  our  courts,  and  tlieref  ore  not  liable  to  indictment  for  bribery. 
On  the  contrary,  it  seems  to  be  conceded  that  the  ofiTence  Avould  be  punishable  in 
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papers,  signed  by  divers  citizens  of  this  commonwealth,  were 
presented  to  the  said  house  of  representatives,  in  and  by  which 

our  state  courts  which  had  common  law  jurisdiction,  but  the  objection  was,  that 
the  United  States  courts  had  not  common  hiw  jurisdiction ;  that  it  was  not  given 
to  the  United  States  courts  expressly  by  the  constitution,  and  that  which  was  not 
expressly  given  was  reserved  to  the  states,  and  therefore  it  was  that  the  states 
had  reserved  their  common  law  powers,  except  such  as  were  expi'essly  adopted 
and  defined  by  an  act  of  congress  in  pursuance  of  the  8th  section  of  the  1st  article 
of  the  constitution  of  the  United  States  ;   and  of  this  opinion  was  Judge  Chase. 

"  Judge  Peters  was  of  a  different  opinion.  He  observes  'that  the  power  to 
punish  misdemeanors  is  originally  and  strictly  a  common  law  power,  and  may  be 
constitutionally  used  by  the  United  States  courts ;  and  whenever  an  offence  aims 
at  the  corruption  of  the  public  officers,  it  is  an  offence  against  the  tcell-being  of 
the  United  States.' 

"It  is  not  at  all  material  how  this  difference  of  opinion  between  Justices  Chase 
and  Peters,  in  relation  to  the  common  law  jurisdiction  of  the  United  States  courts, 
has  since  been  settled  ;   it  cannot  affect  this  question  ponding  in  this  court. 

"  If  those  authorities  can  be  relied  on,  the  ground  taken  here,  that  an  attempt  to 
bribe  a  member  of  the  legislature  is  not  an  otlence,  because  a  member  of  the  leg- 
islature is  not  an  officer  connected  with  or  concerned  in  the  administration  of 
justice  in  our  courts,  is  quite  too  narrow  and  limited.  A  member  of  our  legisla- 
ture certainly  has  as  much  to  do  with,  and  his  ordinary  business  relates  as  much 
to  the  ^administration  of  public  justice,'  in  the  language  of  one  of  the  definitions 
given,  as  the  clerk  to  the  agent  for  French  prisoners,  or  as  a  person  who  may  bribe 
a  voter  at  an  election  for  members  of  pai-liament,  or  as  Worrall,  who  was  charged 
with  attempting  to  bribe  a  commissioner  of  the  revenue  of  the  United  States. 

'•  But  if  it  were  necessary  to  bring  this  case  within  the  words  used  in  the 
definition  of  bribery,  are  we  not  justified  in  saying  that  the  business  of  a  mem- 
ber of  the  legislature  sometimes  '  relates  to  the  administration  of  j)ublic  justice' 
— if  not  ordinarily  so?  In  the  case  of  Braddee  v.  Brownlitdd  (2  W.  &  S.  278), 
Judge  Sergeant  says,  that  '  the  exercise  of  a  certain  sort  of  superior  ecjuity 
jurisdiction  of  a  remedial  character,  a  kind  of  mixed  power,  partly  legislative, 
partly  judicial,  seems  to  have  been  practised  by  our  legislature  from  time  to  time, 
in  the  shape  of  sjiecial  laws.' 

"There  are  cases  where  the  legislative  and  judicial  powers  so  connningle, 
that  the  exercise  of  a  certain  kind  of  judicial  authority  in  the  passage  of  a  law, 
is  in  accordance  with  the  precedents,  and  not  contrary  to  received  constitutional 
provisions. 

"  I  hiive  given  the  subject  a  careful  examination  and  consideration  ;  it  is  one 
of  vast  importance  to  the  community  and  to  tiie  individual  concerned,  who  it 
appears  has  lieretofbre  sustained  a  good  character  for  hoiu'sty,  integrity,  and 
morality  Tiie  offence  charged  is  one  highly  injurious  to  public  morals,  and 
strikes  at  the  root  of  our  govermnent.  The  jiower  to  preserve  itself  is  neces- 
sary, and  I  believe  concomitant  with  its  existence,  and  through  its  law  tribunals 
may  punish  offences  of  tliis  nature  tending  to  obstruct  and  ])ervert  the  due 
administration  of"  its  affairs.  So  far  as  the  ])eace  and  (juii't  and  hap|)iness  of 
tlic  peoph;  are  concerned,  it  is  of  nnich  importance  that  tlie  law-making  jiower 
should  be  as  fn-e  from  the  imputation  of  corruption,  as  the  judicial  power  that 
administers  tlie  laws  thus  made.  'J'lie  community  liave  as  dee[)  an  interest  in 
jnotccting  tlur  law-makfrs  fr<un  all  (ornijjt  anil  seducing  temptations  of  bribes, 
as  they  have  tlic  judges  who  expound  the  laws. 

"J  am  unwilling,  if"  I  had  tlic  power,  to  extend  the  criminal  law  oiu'  step 
beyoiul  its  known  and  defined  limits,  jind  the  argument  so  earnestl}'  and  ingen- 
iously urged  by  the  defendant's  counsel,  that  the  ofrence  charged  Was  not  indict- 
able, or  there  would  Iiav(!  been  some  precedent,  either  in  lOngland  or  this 
country,  found,  where  there  was  an  indictment  against  a  member  of  parliament, 
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said  petitions  and  papers  certain  charges  and  allegations  were 
made  touching  the  conduct  and  management  of  a  certain  bank, 

or  meniber  of  tlie  legislature,  has  received  diu!  consideration,  and  altlioujili  pre- 
cedents and  similar  cases  are  as  stars  to  light  our  wa}',  in  examining  (jiicstions 
of  this  kind,  we  must  not,  in  looking  for  them,  lose  sight  of  general  principles, 
nor  give  up  the  principle  because  we  cannot  find  a  precedent. 

"That  bribery  Avas  an  ollcnce  at  common  law,  tliere  can  be  no  fjuestion  in 
my  mind,  although  one  of  the  counsel  for  the  defendant,  if  I  understood  him, 
contended  that  it  was  not  so  at  the  adoption  of  our  constitution,  and  therefore 
the  otlence  could  not  be  j)unished  except  in  those  cases  where  provision  lias 
been  made  by  statute.  In  tliis  he  is  cei'tainly  mistaken.  We  have  no  statute's 
in  Pennsylvania  in  relation  to  bribery,  except  at  elections,  and  bribery  of  jurors. 
It  will  hardly  be  seriously  contended  that  a  judge  or  magistrate,  sheriff  or  con- 
stable, could  not  be  indicted  for  bribery,  although  there  is  no  statute  declaring  it 
to  be  an  offence;  they  could  be  indicted  at  common  law. 

"  It  has  always  been  held  in  England,  before  the  revolution,  and  by  the  judi- 
cial decisions  of  this  country  since,  tliat  the  first  settlers  brought  hitlier  sd  nuK.'li 
of  the  common  law  as  was  applicable  to  their  local  situation  and  condition,  and 
by  constant  usage  have  adopted  such  jiortions  of  the  common  law  of  England 
as  tended  to  promote  their  welfare  and  happiness.  This  much  of  the  counnon 
law,  it  is  said,  they  claimed  as  their  birthright ;  and  this  was  the  opinion  of 
Judge  C'hase  in  the  case  of  U.  S.  v.  Worrall. 

"Whilst  our  legislature  recognized  the  common  law  of  England  so  far  as  it 
applied  to  our  local  situation,  they  found  it  necessary,  from  the  difficulty  in  car- 
rying out  the  rules  of  the  common  law,  or  from  the  inadequacy  of  the  penalties, 
or  because  they  were  too  severe,  to  make  salutary  regulations  in  relation  to 
crimes  and  misdemeanors  in  particular  cases,  and  this  has  been  done  without 
interfering  with  the  common  law  remedy  ;  and  almost  every  day's  observation 
shows,  that  persons  are  indicted  at  common  law,  when  there  is  a  remedy  pro- 
vided by  statute,  and  also  persons  indicted  for  common  law  offences  when  we 
have  no  statute  on  the  subject ;  and  it  seems  to  be  well  settled  in  Pennsylvania 
that  whatever  amounts  to  a  piihlic  icrnng  may  be  the  subject  of  imlictment. 

"I  am  of  the  opinion  that  any  person  who  may  corruptly  offer  a  bribe  to  a 
member  of  the  legislature  in  order  to  influence  his  behavior  in  office,  and  incline 
liim  to  act  contrary  to  the  known  i-ules  of  honest}'  and  integrity,  is  indictable  at 
common  law  in  our  courts  in  Pennsylvania. 

"  Having  thus  disjiosed  of  the  law  of  the  case,  we  have  but  little  to  say  in  re- 
lation to  the  facts,  which  more  exclusively  belong  to  the  consideration  of  the 
jury.  If  from  the  evidence  you  are  satisfied  that  the  defendant  corruptly 
offered  a  sum  of  money  to  V.  E.  Piollet,  in  order  to  inffuence  his  behavior 
while  acting  in  the  capacity  of  a  member  of  the  legislature,  and  incline  him  to 
act  contrary  to  the  known  rules  of  honesty  and  integrity,  the  commonwealth's 
counsel  have  made  out  their  ease  against  the  defendant. 

"  This  case  has  been  ably  prosecuted,  and  defended  with  great  skill  and  tal- 
ent ;  and  this  consideration  relieves  the  court  from  the  necessity  of  referring 
particularly  to  the  evidence,  as  it  has  been  presented  to  the  view  of  the  jury  by 
tiie  cotinsel  on  both  sides,  in  the  light  most  favorable  to  the  respective  ])arties. 
Under  this  consideration,  it  is  proper,  perhaps,  to  say  that  with  the  motives  of 
Mr.  Piollet  in  bringing  on  tliis  exposure,  and  the  means  resorted  to  by  him  to 
do  so,  we  have  nothing  to  do;  we  ni'ither  indorse  his  course  nor  condemn  it. 
It  is  in  no  way  material  in  this  cause,  further  than  as  it  may  affect  his  testimony 
in  the  minds  of  the  jury.  It  is  but  justici'  to  him,  however,  to  observe,  that 
it  appears  from  the  evidence  that  Mr.  Piollet  at  every  stage  of  his  proceedings 
consulted  his  friends  and  acted  under  their  advice.  It  is  the  intent  and  motive 
of  the  defendant  in  this  cause  that  is  material ;   whether  his  motives  were  corrupt, 
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to  wit,  the  Lehigh  Comity  Bank,  being  a  banking  corporation 
within  said  commonwealth,  incorporated  by  and  in  pursuance 
of  the  laws  thereof,  and  thereupon  it  was  by  the  said  house 
of  representatives  committed  and  referred  to  him  the  said  E. 
P.,  and  others,  also  members  of  the  said  house  of  represen- 
tatives, to  inquire  into  the  truth  of  the  charges  and  allegations 
so  made,  and  to  report  thereon  to  the  said  house  of  represen- 
tatives, whereby  it  became  and  was  the  duty  of  the  said  E.  P., 
in  his  ca}iacity  and  character  of  a  member  of  the  house  of 
representatives  of  the  commonwealth  of  Pennsylvania,  to  in- 
quire into  the  truth  of  the  said  charges  and  allegations,  and  to 
report  thereon  to  the  said  house  of  representatives  as  to  truth 
and  justice  might  appertain;  and  the  inquest  aforesaid,  upon 
their  oaths  and  affirmations  aforesaid,  do  further  present,  that  D. 
jSrC,  late  of,  etc.,  at,  etc.,  and  within  the  jurisdiction  of  this 
court,  well  knowing  the  premises,  but  unlawfully,  wickedly,  and 
corruiitly  devising,  contriving,  and  intending  to  tempt,  seduce, 
bribe,  and  corrupt  the  said  E.  P.,  so  being  a  member  of  the 
house  of  representatives  of  this  commonwealth,  duly  elected 
and  qualitied,  and  as  such  engaged  in  inquiring  into  the  truth  of 
the  said  charges  and  allegations,  and  about  to  report  thereon  as 
aforesaid,  to  jirostitute,  abuse,  and  betray  his  trust,  and  violate 
bis  duty  as  a  member  of  the  said  house  of  representatives, 
towards  the  good  people  of  this  commonwealth,  he  the  said  D. 
M'C,  on,  etc.,  at,  etc.,  and  within  the  jurisdiction  of  this  court, 
with  force  and  arms,  did  wickedly  and  corruptly  offer  and  give 
to  the  said  E.  P.  a  large  sum  of  money,  to  wit,  the  sum  of  four 
liundred  dollars,  in  order  thereby  corruptly  to  influence,  induce, 
persuade,  and  bribe  iiim  the  said  E.  P.,  in  his  capacity  and  char- 
acter of  a  member  of  the  house  of  representatives  of  this  com- 
monwealth, to  vote  for,  agree  to,  and  make  a  report  in  regard 
to  the  charges  and  allegations,  so   to  him  with  others  by  the 

wlii'tlifr  he  corruptly  oIlrnMl  the  inoiicy,  as  ti-sti("K'il  to.  for  tlio  piiri)OS('  of  inllii- 
ei)cin;r  tln!  action  of  Mr.  Piollct  confiMry  to  his  duty  as  a  int'iiiltcr  of  tlio  K'<,'isla- 
turt',  is  the  main  (pu-stioii  in  the  (•aiisc 

By  tlic  art  of  Marcli  .'i,  18  17,  I'aniph.  ]).  'J17,  ])as'^c(l  on  tlic  liccls  of  tlic  aliovo 
case,  the  l)rilt»'rv  of  any  pnl)lir  olficcr  is  niaili-  a  fi-lony.  In  all  cases  covitciI  by 
tlic  act.  tlic  comnion  law  nincdy,  so  far  as  I'ciinsylvaiiia  is  conccriUMl,  is  coiise- 
qiicntlv  ahrojratcd.      Sec  as  to  olicnc*-  <iciicrally,  \\'ii    Cr.  L.  Sth  cd.  J^  \Hh7. 

In  Com.  r.  P<-tro(r,  2  Pearson  (I'eiin.)  .j:i  J,  it  was  held  that  u. direct  oiler  to 
bribe  was  not  necessary  to  constitute  the  oHence. 

572" 


BRIBERY,   ETC.  (1012) 

sakl  house  of  representatives  committed  and  referred  as  afore- 
said, which  report  should  be  in  favor  of  the  Lehigh  County 
Bank,  and  against  the  truth  of  tlie  said  charges  and  allegations; 
to  the  great  dishonor  of  the  said  E.  P.,  to  the  evil  example,  etc., 
and  against,  etc.     {Conclude  as  in  hook  1,  chapter  3.) 

That  the  said  D.  M'C,  yeoman,  on,  etc.,  at,  etc.,  and  within 
the  jurisdiction  of  this  court,  wickedly, advisedly,  and  corruptly 
did  solicit,  urge,  and  endeavor  to  procure  the  said  E.  P.,  he  the 
said  E.  P.  then  and  there  being  a  member  of  the  house  of 
representatives  of  the  commonwealth  of  Pennsylvania,  and  a 
member  of  the  said  committee  on  banks,  and  then  and  there  en- 
gaged in  the  discharge  of  his  said  duties  as  aforesaid,  in  inquir- 
ing into  the  truth  of  the  said  charges  and  allegations,  touching 
the  conduct  and  management  of  the  said  Lehigh  County  Bank, 
to  vote  for,  agree  to,  and  make  a  report  in  said  committee,  and 
as  a  member  of  said  committee,  and  in  his  character  and  capac- 
ity of  a  member  of  the  house  of  representatives  of  the  com- 
monwealth of  Pennsylvania,  which  report  should  be  in  favor  of 
the  said  Lehigh  County  Bank,  and  adverse  to  the  said  charges 
and  allegations;  and  in  order  corruptly  to  induce,  influence,  per- 
suade, and  bribe  him  the  said  E.  P.  to  vote  for,  agree  to,  and 
make  a  report  as  aforesaid,  he  the  said  D.  M'C,  then  and  there 
well  knowing  the  premises,  did  wickedly,  advisedly,  and  corruptly 
offer  and  give  to  the  said  E.  P.  a  large  sum  of  money,  to  wit, 
the  sum  of  four  hundred  dollars  ;  and  the  inquest  aforesaid,  upon 
their  oaths  and  affirmations  aforesaid,  do  further  present,  that  the 
said  D.  M'C,  with  like  corrupt  intent  as  aforesaid,  then  and  there 
did  wickedly,  advisedly,  and  corruptly  offer  and  promise  to  pay 
to  the  said  E.  P.,  so  as  aforesaid  being  a  member  of  the  said 
house  of  representatives,  and  a  member  of  the  said  committee, 
and  while  engaged  in  his  said  duties  as  aforesaid,  one  hundred 
dollars  in  addition  to  the  four  hundred  dollars  offered  and  paid 
as  aforesaid,  when  the  report  of  the  said  committee  on  banks 
should  be  made  (meaning  when  the  report  of  the  said  commit- 
tee, touching  the  conduct  and  management  of  the  said  Lehigh 
County  Bank,  should  be  made  and  presented  to  the  said  house 
of  representatives,  which  report  should  be  in  favor  of  the  said 
bank,  and  adverse  to  the  said  charges  and  allegations) ;  to  the 

573 


(1013)  OFFENCES    AGAINST    SOCIETY. 

groat  dishonor  of  the  said  E.  P.,  to  the  evil  example,  etc.,  and 
against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(1013)  Endeavoring  to  bribe  a  constable. Qi) 

Tliat  heretofore,  to  wit,  on,  etc.,  at,  etc.,  one  A.  B.,  Esq.,  then 
and  yet  being  one  of  the  justices  of  the  peace  in  and  for  the 
count  V  of  duly  qualified,  appointed,  and  sworn  to  discharge 

and  perform  the  duties  of  said  office,  did  then  and  there  make 
and  issue  a  certain  warrant  under  his  hand  and  seal,  in  due  form 
of  law,  bearing  date  the  day  and  year  aforesaid,  directed  to  any 
of  the  constables  of  the  town  of  in  the  county  aforesaid, 

thereby  commanding  them,  upon  sight  thereof,  to  take  and  bring 
before  him  the  said  A.  B.,  so  being  such  justice  as  aforesaid  {or 
some  other  just  ce  of  the  peace  for  the  said  counti/,  if  such  be  the 
warrant)^  the  body  of  one  C.  D.,  late,  etc.,  to  answer  {as  in  the 
warrant) ;  and  which  said  warrant  afterwards,  to  wit,  on,  etc.,  at, 
etc.,  was  delivered  to  E.  F.,  of,  etc.,  he  the  said  E.  F.  then  being 
one  of  the  constables  of  the  said  town  of  aforesaid,  duly 

appointed  and  quulitied  to  discharge  the  duties  of  said  office  of 
constable,  to  be  executed  in  due  form  of  law.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  G. 
II.,  late  of,  etc.,  well  knowing  the  premises,  but  contriving  and 
unlawiiilly  intending  to  pervert  the  due  course  of  law  and  justice, 
and  to  prevent  the  said  C.  D.  from  being  arrested  and  taken 
under  and  by  virtue  of  the  warrant  aforesaid,  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  at,  etc.,  unlawfully,  wickedly,  and 
corruptly  did  offer  unto  the  said  E.  F.,  so  being  constable  as 
aforesaid,  and  having  in  his  custody  and  possession  the  said  war- 
rant so  delivered  to  him  to  be  executed  as  aforesaid,  the  sum  of 
dollars,  if  he  the  said  E.  F.  would  refrain  from  executing 
the  said  warrant,  and  from  taking  and  arresting  the  said  C.  D. 
under  and  by  virtue  of  the  same  warrant,  for  anil  during  fourteen 
days  from  that  time,  that  is  to  say,  from  the  time  he  the  saidG. 
II.  so  offered  tiie  said  sum  of  to  the  said  E.  F.  as  aforesaid ; 

and  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that 
the  said  G.  11.,  in  manner  and  form  aforesaid,  did  attempt  and 
endeavor  to  bribe  the  said  K.  F.,  so  being  constable  as  aforesaid, 

(//)   Davis's  rrec.  78;  Arch.  C.  P.  322. 
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to  neglect  and  omit  to  do  his  duty  as  such  constahle,  and  to  re- 
frain from  taking  and  arresting  tlic  said  C.  D.  under  and  by  virtue 
of  the  warrant  aforesaid  ;  against,  etc.  {Conclude  as  in  book  1, 
chapter  3.) 

(1014)  Bribery  of  a  judge  of  the  United  States,  on  the  act  of  April 

80,  1790,  §  21.(0 

That  A.  B.,  of,  etc.,  on,  etc.,  at,  etc.,  witliin  the  district  afore- 
said, did  give  to  one  C.  D.,  of,  etc.,  he  the  said  C.  D.  being  then 
and  there  a  judge  of  {here  insert  the  style  of  the  court),  duly  and 
legally  appointed  and  qualified  to  discharge  the  duties  of  that 
office,  the  sum  of  dollars  as  a  bribe,  present,  and  reward, 

to  obtain  and  procure  the  opinion,  judgment,  and  decree  of  him 
the  said  C.  D.  in  a  certain  suit  {controversy  or  cause),  then  and 
there  depending  before  him  the  said  C.  D.,as  judge  as  aforesaid 
of  the  said  court,  to  wit  {here  state  the  nature  of  the  suit) ;  the 
said  office  of  judge  of  the  said  court  being  then  and  there  an 
office  and  trust  concerning  tiie  administration  of  justice  within 
the  said  United  States;  against,  etc.,  and  contrary,  etc.  {Con- 
clude as  in  book  1,  chapter  3.) 

(1015)  Against  a  Justice  of  the  court  of  common  2)leas  for 
accepting  a  bribe.{j) 

That  A.  B.,  of,  etc ,  esquire,  on,  etc.,  at,  etc.,  in  the  county 
aforesaid,  was  one  of  the  justices  of  the  court  of  common 
pleas,  etc.  {here  state  the  style  of  the  court),  duly  and  legally  ap- 
pointed, qualified,  and  sworn  to  discharge  and  perform  the  duties 
of  that  office;  the  same  being  an  office  of  importance  and  trust 
concerning  the  administration  of  justice  within  this  common- 
wealth ;  and  that  the  said  A.  B.,  being  then  and  there  such  jus- 
tice of  said  court  of  common  pleas  as  aforesaid,  contriving  and 
intending  the  duties  of  his  said  office,  and  the  trust  and  confi- 
dence thereby  reposed  in  him,  to  prostitute  and  betray,  did  then 
and  there  unlawfully  and  corruptly  accept  and  receive  of  one 
C.  D.  the  sum  of  dollars,  as  a  bribe  and  pecuniary  reward, 

to  influence  and  induce  him  the  said  A.  B.  to  {here  state  the  facts 

(i)  Davis's  Prec.  79. 

(/)  Davis's  Prec.  75  ;  4  Bla.  Com.  139  ;  3  Inst.  147  ;  R.  i-.  Vaughan,  4  Burr. 
2500  ;   Chit.  C.  L.  681. 
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relative  to  the  subject  matters  of  the  bribe) ;  and  that  he  the  said 
A.  B.  did  thereby  unlawfully,  wilfully,  and  corruptly  prostitute, 
violate,  and  betray,  for  the  bribe  and  pecuniary  reward  aforesaid, 
so  as  aforesaid  by  him  the  said  A.  B,  in  his  said  office  taken,  ac- 
cepted, and  received,  the  duties  of  his  office,  and  the  trust  and 
confidence  in  him  therein  and  thereby  reposed  ;  to  the  great  scan- 
dal, dishonor,  and  prostitution  of  the  public  justice  of  said  com- 
monwealth, and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(1016)  Corrupt  interference  with  an  election.  First  county  offering 
money  to  a  voter  to  vote  for  a  particular  member  of  parlia- 
ment.Qc) 

[For  riot  at  election^  see  supra,  858,  859,  860,  etc."] 
That  before  and  at  the  time  of  the  committing  of  the  offences 
hereinafter  mentioned,  to  wit,  on,  etc.,  the  borough  of  was 

and  still  is  a  borough  electing,  sending,  and  returning  two  mem- 
bers to  serve  for  said  borough  in  the  parliament  of  the  united 
kingdom  of  Great  Britain  and  Ireland,  to  wit,  at  aforesaid, 

in  the  county  aforesaid  ;  and,  etc.,  that  before  the  committing  the 
several  offences  hereinafter  mentioned,  to  wit,  on,  etc.,  at,  etc.,  an 
election  of  a  member  to  serve  in  the  parliament  of,  etc.,  as  one 
of  the  members  of  the  said  borough  of  was  expected  shortly 

to  be  had  and  made,  which  said  expected  election  afterwards,  to 
wit,  on,  etc.,  at,  etc.,  was  had  and  made;  and,  etc.,  that  S.  L., 
late,  etc.,  harness  maker,  unlawfully,  wickedly,  and  corruptly  in- 
tending to  hinder  and  prevent  the  free  and  indifferent  election  of 
a  member  to  serve  in  the  parliament,  etc.,  for  the  said  borough  of 
and  by  illegal  and  corrupt  means  to  procure  J.  II.  S.,Esq., 
commonly  called  the  lion.  J.  II.  S.  (who  before  and  at  the  time 
of  the  said  election  was  a  candidate  to  represent  the  said  bor- 
ough of  in  the  said  parliament),  to  be  elected  a  member  to 
serve  in  tlie  said  parliament,  etc.,  for  the  said  borough  of 
did  on,  etc.,  in,  etc.,  unlawfully,  wickedly,  and  corruptly  promise 
to  one  G.  S.  (he  the  said  G.  S.  then  and  there,  and  before  and  at 
the  time  of  the  said  exjiccted  election,  claiming  a  right  to  vote 
at  the  election  of  a  member  or  members,  as  the  case  might  be,  to 
serve  in  the  said  parliament,  etc.,  for  the  said  borough  of  )  a 

(/)  Cole  un  Criiu.  Informations,  2(1  part,  187. 
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Inrge  sum  of  money,  to  wit,  the  Biim  of  nine  pounds,  as  a  gift, 
bribe,  and  reward  to  him  the  said  G.  S.,  to  engage,  corrupt,  and 
procure  the  said  G.  S.  to  give  his  vote  at  the  said  expected  elec- 
tion of  a  member  to  serve  in  the  said  parliament  for  the  said 
borough  of  for  the  said  J.  H.  S.,  so  being  such  candidate  as 

aforesaid,  that  the  said  J.  H.  S.  might  be  elected  at  the  said 
election  to  serve  in  the  said  parliament  for  the  said  borough  of 
and  thereupon,  afterwards,  to  wit,  on,  etc.,  at,  etc.,  the  said 
S.  L.  did,  in  pursuance  and  fulfilment  of  the  said  promise,  un- 
lawfully, wickedly,  and  corruptly  give,  and  cause  and  procure  to 
be  given,  to  the  said  G.  S.,  a  large  sum  of  money,  to  wit,  the  said 
sum  of  nine  pounds,  as  a  gift,  bribe,  and  reward  to  the  said  G. 
S.,  in  order  and  with  intent  to  induce,  procure,  and  corru[)t  the 
said  G.  S.,  by  means  of  the  said  gift,  bril)e,  and  reward,  to  give 
his  vote  for  the  said  J.  H.  S.  at  the  said  expected  election  of  a 
member  to  serve  in  the  said  parliament  for  the  said  borough  of 
that  he  the  said  J.H.  S.  might  be  chosen  and  returned  at  the 
said  election  to  serve  in  the  said  parliament  for  the  said  borough  ; 
to  the  great  obstruction  and  hinderance  of  the  freedom  of  elec- 
tion of  a  member  to  serve  in  the  said  parliament  for  the  said 
borough,  to  the  evil  example,  etc.,  and  against,  etc.  [Cowlade 
as  in  book  1,  chapter  3.) 

(1017)  Second  count.     Actually  giving  a  hrihe. 

That  the  said  S.  L.,  further  unlawfully ,  wickedly,  and  corruptly 
contriving  and  intending  as  aforesaid,  did  afterwards,  to  wit,  on, 
etc.,  last  said,  at,  etc.,  the  said  election  being  then  and  there  so 
expected  as  in  the  first  count  of  this  information  mentioned,  un- 
lawfully, wickedly,  and  corruptly  give,  and  cause  and  procure  to 
be  given,  to  the  said  G.  S.  (he  the  said  G.  S.  then  and  there,  and 
before  and  at  the  time  of  the  said  first  count  mentioned,  claim- 
ing a  right  to  vote  at  the  election  af  a  member  or  members,  as 
the  case  might  be,  to  serve  in  the  parliament,  etc.,  for  the  said 
borough  of  )  a  large  sum  of  money,  to  wit,  the  sum  of  nine 

pounds,  as  a  gift,  bribe,  and  reward  to  him  to  engage,  corrupt, 
and  procure  the  said  G.  S.  to  give  his  vote  at  the  said  expected 
election  of  a  member  to  serve  in  the  said  parliament  for  the  said 
borough,  for  the  said  J.  H.  S.,  who  was  then  and  there,  and 
before  and  at  the  time  of  the  said  election  so  then  expected  as 
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aforesaid,  a  candidate  to  represent  the  said  borough  in  the  said 
parliament,  etc.,  that  he,  the  said  J.  H.  S.,  might  be  chosen  and 
returned  to  serve  in  the  said  parliament  for  the  said  borough,  to 
the  great  obstruction  and  hinderance  of  the  freedom  of  the  said 
expected  election  of  a  member  of  parliament  for  the  said  borough, 
to  the  evil  example,  etc.,  and  against,  etc.  (Conclude  as  in  book 
1,  chapter  3.) 

(1018)  Attempting  to  influence  a  voter  by  threatening  to  discharge 
him  from  employment.     Mass.  stat.  1852,  ch.  321. 

That  on  the  first  day  of  June,  in  the  year  of  our  Lord  at 

B.,  in  the  county  of  S.,  a  town  meeting  of  the  inhabitants  of 
said  B.,  in  the  county  aforesaid,  for  the  election  of  governor  and 
lieutenant-governor  of  the  commonwealth  aforesaid,  and  sena- 
tors for  the  district  of  S.,  was  then  and  there  duly  holden.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent, that  one  J.  ]S".,  the  said  J.  1^.  being  then  and  there  a  qual- 
ified voter  in  this  commonwealth,  to  wit,  at  B.  aforesaid,  in  the 
county  aforesaid,  was  then  and  there  in  the  employment  of  one 
0.  D.,  late  of  B.  aforesaid,  in  the  county  aforesaid,  gentleman. 
And  the  jurors  aforesaid,  upon  their  oatii  aforesaid,  do  further 
present,  that  the  said  C.  D.  did  then  and  there,  at  the  said  elec- 
tion, unlawfully  attempt  to  influence  the  said  J.  N.,  so  being  a 
qualified  voter  in  this  commonwealth  as  aforesaid,  to  give  his 
the  said  J.  X.'s  ballot  in  said  election,  then  and  there  duly 
holden,  by  then  and  there  threatening  to  discharge  the  said  J.  K". 
from  the  said  C.  D.'s  employment;  against  the  peace,  etc.,  and 
contrary  to  the  form  of  the  statute,  etc. 

(1019)  Illegal  voting  under  Rev.  Sts.  ch.  4.      First  count,  Rev.  Sts. 

ch.  4,  §  6.(0 

That  A.  C,  etc.,  on,  etc.,  at,  etc.,  at  a  town  meeting  of  the 
inhabitants  of  said  T.,  at  the  election  of  governor  and  lieutenant- 
governor  of  said  commonwealth,  and  of  senators  for  the  district 

(/)  No  tcclinical  exceptions  were  tiikcii  to  citlicr  of  tlicsc  counts  in  Com.  r. 
Shaw,  7  Mete.  52.  Wli.  t^r.  L.KtIi  i-fl.  (^ij  \h:u\,  Is.'i?.  A  lU'w  trial  was  granted, 
however,  with  the  understamling  that,  if  the  altorncy-jfcneral  sliould  I'nter  a  nnllc 
jirosfufui  on  the  second  <-onnt,  judgment  should  lie  entered  on  the  first,  it  appear- 
ing that  one  of  the  allegations  in  the  second  connt  was  not  sustained  hy  tlie  evi- 
dence. 
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of  Middlesex  in  said  commonwealth,  then  and  there  duly  holden, 
v/ell  knowing  himself  not  to  he  a  qualified  voter,  did  wilfully 
give  in  a  vote  for  the  officers  aforesaid,  being  the  officers  to  be 
chosen  ;  against,  etc.     (Conclude  as  in  hook  1,  chapter  3.) 

Second  count 

That,  etc.,  on,  etc.,  at,  etc.,  at  another  town  meeting  of  the 
inhabitants  of  said  T  ,  at  the  election  of  governor  and  lieu- 
tenant-governor of  said  commonwealth,  and  for  senators  for  the 
district  of  Middlesex,  being  then  and  there  inquired  of  by  the 
selectmen  of  T.,  presiding  at  said  meeting  and  election,  whether 
he  the  said  defendant  had  paid  any  tax  within  any  town  or  dis- 
trict in  this  state,  to  wit,  the  commonwealth  aforesaid,  did  then 
and  there  wilfully  give  a  false  answer  to  said  selectmen,  namely, 
that  he  the  said  defendant  had  paid  a  tax  assessed  upon  him  in 
the  city  of  Lowell,  in  said  county,  within  two  years  next  pre- 
ceding said  election,  to  wit,  a  tax  assessed  to  him  in  said  Low^ell 
in  the  year  eighteen  hundred  and  forty  ;  whereas,  in  truth  and 
fact,  said  defendant  had  not  paid  any  such  tax  so  assessed  upon 
him  in  said  Lowell  in  the  year  eighteen  hundred  and  forty;  and 
the  said  inquiry  was  then  and  there  made  of  said  defendant  for 
the  purpose  of  ascertaining  his  right  to  vote  at  said  election,  and 
said  false  answ^ers  were  returned  by  him,  he  said  defendant  then 
and  there  fraudulently  intending  to  procure  his  name  to  be  in- 
serted on  the  voters'  list  of  said  town,  and  to  obtain  permission 
then  and  there  to  vote  at  said  election,  against,  etc.  {Conclude 
as  in  book  1,  chapter  3.) 

(1020)   Voting  more  than  once  under  Ohio  statute. {m) 

That  on  the  third  day  of  April,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  forty-three,  at  the  township  of 
Cleveland,  in  the  county  aforesaid  (the  same  being  the  Urst 
Monday  of  the  month  of  April  in  said  year),  the  annual  election 
for  township  officers  of  said  township,  to  wit,  the  election  of  one 
justice  of  the  peace,  three  trustees,  two  overseers  of  the  poor, 
one  treasurer,  four  constables,  one  toAvnship  clerk,  one  township 
assessor,  one  supervisor  of  highways  for  each  of  the  eight  road 

(?)«)  AVarren's  C.  L.  311. 
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districts  in  said  township,  and  three  fence  viewers,  was  duly  held 
in  said  township,  at  the  places  followins^,  to  wit:  at  the  court- 
house in  the  city  of  Cleveland,  in  said  township,  being  in  the 
first  ward  in  said  city,  the  said  first  ward  then  and  there  con- 
stituting one  election  district  in  said  township;  at  the  brick 
school-house  on  Rockwell  street,  in  the  second  ward  in  said  city, 
the  said  second  ward  in  said  city  and  that  portion  of  said  town- 
ship lying  without  the  boundaries  of  said  city,  then  and  there 
constituting  another  election  district  in  said  township  ;  and  at 
the  academy  on  St,  Clair  street,  in  the  third  ward  in  said  city, 
said  third  ward  then  and  there  constituting  another  election 
district  in  the  said  township ;  and  the  aforesaid  further 

says,  that  at  the  election  aforesaid,  at  the  time  aforesaid,  at  the 
]>olls  then  and  there  held  at  the  court-house  as  aforesaid,  R.  B., 
F.  S.,  and  B.  "VV.  then  and  there  acted  as  judges  of  said  election, 
and  A.  R,.  and  W.  S.  then  and  there  acted  as  clerks  of  the  jus- 
tices' poll  of  said  election,  and  G.  L.  and  H.  A.  then  and  there 
acted  as  clerks  of  the  township  oflicers'  poll  of  said  election  ;  at 
the  polls  then  and  there  held  at  the  brick  school-house  as  afore- 
said, G.  B.,  S.  C,  and  E.  L.  then  and  there  acted  as  judges 
of  said  election,  and  J.  F.  and  W.  S.  then  and  there  acted  as 
clerks  of  the  justices'  poll  of  said  election,  and  F.  S.  and  D.  W. 
then  and  there  acted  as  clerks  of  the  township  officers'  poll  at 
said  election;  and  at  the  polls  then  and  there  held  at  the  acad- 
emy as  aforesaid,  J.  A.,  S.  C,  and  E.  R.  then  and  there  acted  as 
judges  of  said  election,  and  A.  P.  and  M.  R.  then  and  there 
acted  as  clerks  of  the  justices'  polls  of  said  election,  and  J.  F. 
and  J.  C.  then  and  there  acted  as  clerks  of  the  townsliip  officers' 
poll  of  said  election  ;  and  the  _  aforesaid  further  says,  that 
one  A.  ]>.,  late  of,  etc.,  yeoman,  on  the  said  third  day  of  April, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty- 
three,  in  the  county  of  Cuyahoga  aforesaid,  did  vote  once  by 
ballot  at  said  election  at  the  polls  so  held  at  said  court-house,  in 
8ai<l  first  ward  as  aforesaid,  and  afterwards,  to  wit,  on  the  day 
last  aforesaid,  at  the  township  aforesaid,  the  said  A.  B.  did  vote 
a  second  time  by  ballot  at  the  election  aforesaid,  to  wit,  at  the 
polls  so  held  in  the  brick  school-house  on  Jiockwell  street,  in 
the  second  wanl  in  said  city,  as  aforesaid,  and  so  the  afore- 

said, upon  oatii  aforesaid,  do  say,  that  the  said  A.  B.,  on 
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the  said  third  day  of  April,  in  the  year  aforesaid,  at  tlie  town- 
ship aforesaid,  in  the  county  aforesaid,  uiihiwfiiUy  and  know- 
ingly did  vote  more  than  once,  at  the  election  aforesaid,  so  held 
as  aforesaid,  for  the  election  of  the  township  officers  aforesaid. 
{Conclude  as  in  book  1,  chapter  3.) 

(1021)  Giving  double  vote;  misdemeanor  at  common  laM.{n) 

That  of  the  county  aforesaid,  on,  etc.,  at,  etc.,  being  ad- 

mitted as  a  legal  voter  at  the  town  meeting  holden  on  the  day 
and  year  aforesaid,  at  Salem  in  the  said  commonwealth,  for  the 
choice  of  town  officers,  did  then  and  there  wilfully,  fraudulently, 
knowingly,  and  designedly  give  in  more  than  one  vote  for  the 
choice  of  selectmen  for  said  town  of  Salem  at  one  time  of  ballot- 
ing, to  the  great  destruction  of  the  freedom  of  elections,  to  the 
great  prejudice  of  the  rights  of  the  other  qualified  voters  in 
said  town  of  Salem,  to  the  evil  example,  etc.,  and  against,  etc. 
{Conclude  as  m  book  1,  chapter  3.) 

(1022)  Embracery  by  persuading  a  juror  to  give  his  verdict  in  favor 
of  the  defendant^  and  for  soliciting  the  other  jurors  to  do  the 
like.{o) 
That  A.  B.,  of,  etc.,  on,  etc.,  at,  etc.,  knowing  that  a  certain 

(«)  This  count,  which  in  Com.  v.  Silsbee,  9  Mass.  417,  was  held  suffiricntly 
to  set  forth  an  oU'encc  at  common  laAv,  is  in  several  respects  inartificially  drawn. 
Fcrliaps  it  woidd  have  been  better  to  have  charged  specifically  that  the  defend- 
ant gave  two  votes,  or  three  votes,  instead  of  saying  generally  that  he  gave 
more  than  one.  It  is  not  straining  a  great  deal  to  imagine  a  case  in  which 
"more  than  one"  does  not  amount  to  two.  The  conclusion,  "and  the  law  of 
the  same,"  etc.,  was  meant,  as  a[)pears  from  the  argument,  to  refer  to  the  com- 
mon law,  and  not  to  any  partii'ular  statute,  and  if  so,  it  is  superHuous.  As  a 
statutory  conclusion,  on  the  other  hand,  it  is  untechnical  and  insufficient.  Com. 
V.  Stockbridge,  11  Mass.  279.  These  defects,  however,  may  be  considered  as 
mere  surplusage,  and  not  only  is  the  offence  set  forth  with  substantial  accuracy, 
but  the  validity  of  the  indictment  itself  as  a  precedent  has  been  settled  by  the 
supreme  court.  In  those  states,  however,  where  doable  voting  is  punishable 
by  statute,  the  common  law  may  be  considered  as  merged  in  the  statutory  pro- 
vision. 

(o)  Davis's  Prec.  11.3.  "This  precedent  is  taken,"  says  Mr.  Davis,  "in 
substance,  from  a  similar  precedent  in  Trem.  P.  C.  17G,  and  is  the  only  one  to 
be  met  with  either  in  that  collection  or  in  Coke's  Entries,  Chit.  C.  L.,  Stark. 
C.  P.,  Cro.  C.  C,  or  Cro.  C.  A.  There  are  two  other  precedents  in  an  ancient 
book  containing  precedents  of  indictments,  informations,  etc.,  entitled  '  OlHcium 
Clerici  Pacis.' 

"The  last  allegation  in  this  ])rece(lent,  namely,  that  the  jury  gave  their  verdict 
for  defendant  by  reason  of  the  solicitations,  etc.,  is  not  necessary.  The  crime  is 
complete  by  the  attempt,  whether  it  succeed  or  not.  Hawk.  b.  1,  c.  85,  s.  1,  2, 
and  the  authorities  there  (quoted." 
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jury  of  the  said  county  of  B.  was  then  duly  returned,  empanelled, 
and  sworn  to  try  a  certain  issue  joined  in  the  supreme  judicial 
court  then  held  and  in  session  according  to  law,  at  B.  aforesaid, 
in  and  for  the  said  county  of  B.,  between  C.  D.  plaintiff",  and  E. 
F.  defendant,  in  a  plea  of  the  case  ;  and  then  also  knowing  that 
a  trial  was  to  be  had  upon  the  said  issue,  on,  etc.,  before  the 
said  supreme  judicial  court  then  and  there  held  for  the  said 
county  of  B.,  he  the  said  A.  B.,  wickedly  and  unlawfully  in- 
tending and  devising  to  hinder  a  just  and  lawful  trial  of  the 
said  issue  by  the  jurors  aforesaid  returned,  empanelled,  and 
sworn  as  aforesaid  to  try  the  said  issue,  on,  etc.,  at,  etc.,  unlaw- 
fully, Avickelly,  and  unjustly,  on  behalf  of  the  said  E.  F.,  the 
defendant  in  the  said  cause,  did  solicit  and  persuade  one  G.  II., 
one  of  the  jurors  of  the  said  jury  returned,  empanelled,  and 
sworn  according  to  law  ibr  the  trial  of  said  issue,  to  appear  and 
attend  in  favor  of  the  said  E,  F.,  the  said  defendant  in  the  said 
cause,  and  then  and  there  did  utter  to  the  said  G.  H.,  one  of  the 
jurors  as  aforesaid,  divers  words  and  discourses  by  way  of  com- 
mendation, on  behalf  of  him  the  said  E.  F.,  the  said  defendant, 
and  in  dis|iaragement  of  the  said  C,  D.,  the  plaintifi';  and  that 
he  the  said  A.  B.  did  then  and  there  unlawfully  and  corruptly 
move  and  desire  the  said  G.  II.  to  solicit  and  persuade  the  other 
jurors  returned,  empanelled,  and  sworn  to  try  the  said,  issue,  to 
give  a  verdict  for  the  said  E.  F.,  the  defendant  in  the  said 
cause,  he  the  said  A.  B.  then  and  there  well  knowing  that  the 
said  G.  II.  was  one  ot  the  jurors  returned,  empanelled,  and 
sworn  to  try  the  said  issue  ;  and  that  the  jurors  of  said  jury,  by 
reason  of  speaking  and  uttering  the  words  and  discourses  afore- 
said, did  then  and  there,  to  wit,  etc.,  give  their  verdict  for  the 
said  E.  F.,  the  said  defendant  in  the  cause  aforesaid  ;  against, 
etc.     {Conclude  as  in  book  1,  clutpter  3.) 

(1023)  Belting  at  an  election.{p) 

That  T>.  S.,  late,  etc.,  on,  etc.,  at,  etc.,  and  within  the  jurisdic- 
tion of  this  court,  did  hiy  a  wager  and  l)ct  with  a  certain  J.  C, 

(/>)  Slicrlian  ?;.  Com.,  8  W;itts,  'Jl.'i.  'I'lic  fjlijcctioii  to  this  iii(lictniciit  was 
tliat  it.  (Ii<l  not  stjiti-  jiositivfly  tliat  there  was  an  ek'ctioii  jx'iidiiijf.  "  We  tliiiik 
the  fair  iinplieation  is,"  .said  Sertreaiit,  J.,  "not  onl}-  that  such  bet  was  made, 
but  tliut  tlie  eh'ction  was  to  hv.  lieM  at  that  time." 
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and  that  the  said  D.  S.  did  then  and  there  lay  a  wager  and  bet 
of  fifty  dollars  with  the  said  J.  C,  that  a  certain  J.  R.  would 
be  elected  governor  of  the  commonwealth  of  Pennsylvania,  at 
an  election  to  be  held  in  said  commonwealth  under  the  consti- 
tution and  laws  of  said  commonwealth,  on,  etc.,  the  said  J.  R. 
then  and  there  being  a  candidate  nominated  for  public  office,  to 
wit,  for  the  office  of  governor  of  said  commonwealth  ;  contrary, 
etc.,  and  against,  etc.     {Conclude  as  in  booh  1,  chapter  3.) 

(1024)  Betting  at  a  horse-raee.{q) 

That  B,  II.  P.,  late,  etc.,  heretofore,  to  wit,  on,  etc.,  at,  etc., 
unlawfully  did  bet  two  dollars  with  a  person  to  the  jurors  un- 
known, upon  a  horse-race,  which  said  horse-race  was  not  run 
upon  a  path  or  track  made  or  kept  for  the  purpose  of  horse- 
racing.  And  the  jurors  aforesaid,  upon  their  oaths  aforesaid, 
do  further  present,  that  B.  H.  P.,  late  of  the  said  county,  on, 
etc.,  at,  etc.,  did  bet  and  wager  bank  notes,  being  valuable  things, 
with  a  person  to  the  jurors  unknown,  upon  said  horse-race,  which 
said  horse-race  was  not  run  upon  a  track  or  path  made  or  kept 
for  the  purpose  of  turf-racing,  contrary,  etc.,  and  against,  etc. 
{Conclude  as  in  book  1,  cha-pter  3.) 

{q)  This  count  was  sustained  in  State  ii.  Posey,  1  Humph.  301.  "The  act 
of  1820,  ch.  5,"  said  the  court,  "exempts  turf-racing  from  the  penalties  inflicted 
by  the  statutes  against  gaming.  ]\latcli  races  for  short  distances  not  being  regarded 
by  sportsmen  as  turf-racing,  the  exemption  in  this  act  was  not  considered  as 
extending  to  such  races.  The  act  of  1833,  ch.  10  (Comp.  Stat.  3G0),  explana- 
tory of  the  act  of  1820,  ch.  5,  declares  that  all  horse-racing,  without  regard  to 
the  distance  which  may  be  run,  wliere  the  same  is  run  upon  a  track  or  path 
made  or  kept  for  the  purpose  of  horse-racing,  shall  be  deemed  turf-racing, 
within  tlie  meaning  of  the  acts  of  assembly  of  this  state.  This  latter  act  evi- 
dently intended  to  change  the  law  as  it  stood  only  as  it  regards  the  distance 
which  may  be  run.  It  excepts  only  a  quarter  of  a  mile  turf-racing,  but  it  does 
not  exempt  tliem  from  the  ])enalties  of  the  acts  against  gaming,  unless  they  be 
run  upon  a  track  or  path  nutde  or  kept  for  the  purpose  of  horse-racing.  The 
indictment  in  this  case  alleges  that  the  race  was  not  run  on  a  track  made  and 
kept  for  horse-racing ;  it  is  therefore  not  within  the  exemption  of  the  act  of 
1833,  and  consecpiently  is  indictable  as  though  the  act  had  not  passed.  The 
legislature  never  intended  to  tolerate  horse-races  gotten  up  and  run  at  distil- 
leries, grog-shops,  and  mustei's,  where  crowds  of  excited,  intoxicated  persons 
would  render  it  alike  dangerous  and  demoralizing.  Indeed  the  policy  of  the 
exemption  of  horse-racing  from  the  penalties  of  the  statutes  against  gaming, 
may  in  all  cases  be  regarded  as  questionable ;  and  it  is  the  duty  of  the  courts 
to  construe  these  statutes  so  as  to  sup])rcss  the  mischief  of  gaming,  and  conse- 
quently to  exempt  such  only  as  fall  within  the  express  provisions  of  the  law." 
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(1025)  Entering  and  running  a  horse  at  a  horse-race. {7-) 

That  H.  H.,  late  of,  etc.,  yeoman,  little  regarding  the  laws  and 
acts  of  assembly  of  this  commonwealth,  and  not  fearing  the  pains 
and  penalties  therein  contained,  on,  etc.,  with  force  and  arms, 
at,  etc.,  and  within  the  jurisdiction  of  this  court,  unlawfully  did 
enter,  start,  and  run  for  the  sum  of  four  thousand  dollars,  at  a 
certain  horse-race,  etc.,  a  certain  horse  to  him  the  said  II.  H. 
belonging,  and  did  then  and  there  lay,  bet,  and  wager  the  sum 
of  four  thousand  dollars  upon  his  horse  so  entered,  started,  and 
run  as  aforesaid,  to  the  evil  example,  etc.,  against,  etc.,  and 
against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(1026)   Winning  money  at  cards.{s) 

That  H.  II.  and  B.  L.,  being  persons  of  evil  name  and  fame 
and  dishonest  conversation,  and  not  caring  to  get  their  liveli- 
hood by  honest  lai)or,  but  by  fraud  and  deceit  maintaining  their 
itlle  course  of  life,  on,  etc.,  at,  etc.,  and  within  the  jurisdiction 
of  this  court,  at  an  unlawful  game,  artifice,  and  practice  at  cards, 
and  by  laying  wagers  with  one  B.  C,  relating  to  the  playing  of 
cards,  did  fraudulently  and  deceitfully,  by  means  of  win, 

obtain,  and  get  to  themselves  of  and  from  the  said  B.  C,  twenty 
dollars,  of  the  goods  and  chattels  of  the  said  B.  C,  and  him  the 
said  B.  C,  of  his  goods  and  chattels  aforesaid,  then  and  there 
fraud\ilently  and  deceitfully,  in  manner  and  form  aforesaid,  did 
deceive  and  defraud,  to  his  great  damage,  contrary,  etc.,  and 
against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(1026a)  Fraudulently  obtaining  money  by  cards,  under  Illinois 

statute. 

That  I.  S.,  late,  etc.,  on,  etc.,  at,  etc.,  by  a  certain  game  or 
device  by  the  use  of  cards,  did  unlawfully,  feloniously,  and 
fraudulently  obtain  of  J.  A.  thirty  four-dollar  bank  bills,  current 
money  of  the  dominion  of  Canada,  of  value  of  four  dollars  each, 
thirty  four-dollar  bank  notes,  current  money  of  Canada,  of  value 
of  four  dollars  each,  thirty  four-dollar  bank  notes  of  the   Mer- 

(/•)  Drawn  ]ty  A\  illiain  i'.ra<ll"')r'l,  I'^sij.,  tlic  llicn  aUDriiry-gciicral  of  IV'iiii.syl- 
vaiiiii. 

(.v)    I)ra\vM  1)V  Mr.  Ijiinlloril. 
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chants'Bankof  Canada,  valued  at  four  dollars  eacli, current  money 
in  dominion  of  Canada,  five-dollar  current  bank  notes  of  Canada 
money,  of  value  of  five  dollars  each,  one  ten-dollar  current  bank 
bill,  Canada  money,  of  value  ten  dollars,  one  hundred  and  twenty 
dollars  in  bank  notes  and  current  l)ank  bills  of  the  current  money 
of  the  dominion  of  Canada,  of  divers  issues  and  denominations 
to  the  grand  jurors  unknown,  of  value  of  one  hundred  and  thirty 
dollars,  the  property  of  said  A.,  contrary,  etc.  {Conclude  as  in 
hook  1,  chapter  3.) 

[The  second  count  charged  that  I.  S.,  etc.,  on,  etc.,  at,  etc.,  h}-^  a 
certain  game,  device,  and  trick,  by  the  use  of  cards  and  other  im- 
plements, did  then  and  there  unlawfully,  feloniously,  and  fraudu- 
lently obtain  of  and  from  the  said  J.  A.  the  moneys  and  personal 
property  aforesaid,  of  the  value  aforesaid,  of  the  money  and  per- 
sonal property  of  the  said  J.  A.,  contrary  to  the  statute,  etc. 

The  third  count  charged  that  the  defendant,  on,  etc.,  at,  etc., 
"  by  a  certain  game,  device,  sleight-of  hand,  and  trick,  by  the  use 
of  cards  and  other  implements  and  instruments,  the  names  and 
descriptions  of  which  are  to  the  grand  jurors  aforesaid  unknown, 
did  then  and  there  unlawfully,  feloniously,  and  fraudulently 
obtain  of  and  from  the  said  J.  A.  the  money  and  personal  prop- 
erty aforesaid,  of  the  value  aforesaid,  the  money  and  personal 
property  of  the  said  J.  A.,  contrary,"  etc.(^)]    _ 

(1027)  Same  under  English  statute. 

That  I.  S.  on,  etc.,  by  fraud,  unlawful  device,  and  ill  practice 
in  playing  at  and  with  cards,  unlawfully  did  win  from  one  H. 
F.  B.,  to  a  certain  person  whose  name  is  to  the  jurors  unknown, 
a  sum  of  money,  to  wit,  fifty  pounds  of  the  money  of  the  said 
H.  F.  B.  And  so  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  say,  that  the  said  I.  S.,  then  in  manner  and  form  afore- 
said, unlawfully  did  obtain  the  said  sum  of  money,  to  wit,  fifty 
pounds,  so  being  of  the  moneys  of  the  said  H.  F.  B.  as  aforesaid, 
from  the  said  II.  F.  B.  by  a  false  pretence,  with  intent  to  cheat 
and  defraud  the  said  H.  F.  B.  of  the  said  sum  of  money,  to  wit, 
fifty  pounds,  against,  etc. 

(<)   Sustained  in  Blemer  v.  People,  76  111.  "265. 
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Second  count. 

That  the  said  I.  S.  afterwards,  to  wit,  etc.,  by  fraud,  unlawful 
device,  and  ill  practice  in  playing  at  cards,  unlawfully  did  win 
from  the  said  H.  F.  B.,  to  a  certain  person  whose  name  is  to 
the  jurors  unknown  [or  to  himself  the  said  I.  S.),  a  certain  sura 
of  money,  to  wit,  etc.,  with  intent  to  clieat  him  the  said  H.  F.  B., 
to  the  evil  example,  etc.,  against,  etc,(M) 

(ii)  Thii?,  with  slight  chaiifres.  is  taken  from  Arch.  C.  P.  19th  ed.  p.  989.  The 
second  count  was  sustained  in  R.  v.  Moss.  I).  &  B.  104.  A  count  may  be  added 
for  conspiracy  to  cheat.     R.  v.  Hudson,  Bell,  263. 
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CHAPTER  XI. 

CHALLENGING  TO  FIGHT. (a) 

(1028)  Sending  a  challenge,  at  common  law.    First  count,  sending  the  letter 

containing  the  challenge. 

(1029)  Second  count.     Provoking  another  to  fight  a  duel. 

(1030)  Provoking  a  man  to  send  a  challenge. 

(1031)  Writing  and  delivering  a  challenge  at  the  instance  of  a  third  person. 

(1032)  Second  count.     For  delivering  a  written  challenge  as  from 

and  on  the  part  and  by  the  desire  of  E.  F. 

(1033)  Third  count.     For  provoking  and  Inciting  the  prosecutor  to 

fight. 

(1034)  For  a  verbal  challenge. 

(1035)  Giving  a  challenge  in  the  presence  of  a  justice  of  the  peace. 

(1036)  For  sending  a  challenge,  in  Pennsylvania. 

(1037)  Accepting  a  challenge. 

(1038)  Engaging  in  a  duel,  under  Ohio  statute. 

(1039)  Being  second  in  a  duel,  under  Ohio  statute. 

(1040)  Against  a  second  for  carrying  a  challenge,  under  the  South  Carolina 

statute. 

(1041)  Second  count.     Omitting  to  set  out  letter. 

(1042)  For  being  a  second  in  a  duel. 

(1043)  Sending  a  written  message  to  a  person  to  fight  a  duel.     Rev.  Sts.  of 

Mass.  ch.  125,  §  6. 

(1044)  Posting  another  for  not  fighting  a  duel.     Rev.  Sts.  of  Mass.  ch.  125, 

§8.      _ 

(1045)  Challenging  and  posting,  at  common  law. 

(1028)  Sending  a  challenge.,  at  common  law.     First  county   sending 
the  letter  containing  the  challenge.{b) 

That  J.  S.,  late,  etc.,  gentleman,  being  a  person  of  turbulent 
and  quarrelsome  temper  and  disposition,  and  contriving  and  in- 
tending not  only  to  vex,  injure,  and  disquiet  one  J.  iS^.  and  do  the 
said  J.  N.  some  grievous  bodily  harm,  but  also  to  provoke,  insti- 
gate, and  excite  the  said  J.  jST.  to  break  the  peace,  and  to  light  a 

(a)   See  Wh.  Cr.  L.  8th  ed.  §  1  768. 
\h)  Arch.  C.  P.  5th  Am.  ed.  714. 
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duel  with  and  against  liim  the  said  J.  S.,on,  etc., at,  etc.,  wickedh', 
wilfully,  and  maliciously  did  write,  send,  and  deliver,  and  cause 
and  procure  to  be  written,  sent,  and  delivered  unto  him,  the  said 
J.  N^.,  a  certain  letter  and  paper  writing  containing  a  challenge 
to  fight  a  duel  with  and  against  him  the  said  J.  S.,  and  which 
said  letter  and  paper  writing  is  as  follows,  that  is  to  say  {here 
set  out  the  letter  with  such  innuendoes  as  may  be  necessary),{c)  to 
the  great  damage,  scandal,  and  disgrace  of  the  said  J.  N.,  in 
contempt  of  our  lady  the  queen,  and  against,  etc.  {Conclude  as 
in  book  1,  chapter  3.) 

(1029)  Second  count.     Provoking  another  to  fight  a  duel. 

That  the  said  J.  S,,  contriving  and  intending  as  aforesaid, 
afterwards,  to  wit,  on,  etc.,  with  force  and  arms,  at,  etc.,* 
wickedly  and  maliciously  did  provoke,  instigate,  excite,  and 
challenge  the  said  J.  X.  to  fight  a  duel  with  and  against  him 
the  said  J.  S.,  to  the  great  damage,  scandal,  and  disgrace  of  the 
said  J.  I^.,  in  contempt,  etc.,  and  against,  etc.  [Conclude  as  in 
book  1,  chapter  3.) 

(1030)  Provoking  a  man  to  send  a  challenge.{d) 

{Proceed  as  in  the  last  'precedent  to  the  *  and  then  thus) :  wick- 
edly, wilfully,  and  maliciously  did  utter,  pronounce,  declare,  and 
say  to  and  in  the  presence  and  hearing  of  the  said  J.  ]^.  these 
words  following,  that  is  to  say, "  You  are  a  scoundrel  and  a  liar, 
and  I  shall  take  care  to  let  the  world  know  that  you  are  so," 
with  intent  to  instigate,  excite,  and  provoke  the  said  J.  N.  to 

(c)  A  written  letter,  if  merely  the  indiieement  or  iiitrodiietion  to  iui  oral  eom- 
munieation,  eonveyiiifj  a  clialleiige,  need  not  he  set  forth.  Thus,  whei-e  T.,  in 
a  letter  to  N.,  used  expressions  implying;  aehallenjie,  and  by  a  postscript  referreil 
N.,  the  ehallen<^ed  party,  to  one  II.  (the  hearer  of  the  letter),  if  any  further 
arranjr<'nients  wen^  necessary,  it  was  held  tiiat  the  letter  was  only  evidence  of  the 
challenge;,  and  need  not  he  specially  pleaded;  and  that  N.  might  give  testimony 
of  the  conversation  between  H.,  the  bearer  of  thi'  letter,  and  himself.  State  v. 
Taylor,  .'?  Hrev.  24.'J.  Even  when  a  statute  makes  sending  a  ciiallenge  indictable, 
it  has  been  held  not  necessary  to  set  out  a  copy  of  tiie  clialh-ngi!.  Biown  v.  Com., 
2  Va.  Can.  b\i>\  State  o.  Farrier,  1  Hawks,  -tsT.  And  if  an  attempt  be  made 
to  set  out  in  the  indictment  a  copy,  an<l  it  varies  slightly  from  tlie  original,  as  by 
the  addition  or  omission  of  a  letter,  no  way  altering  the  meaning,  this  is  cured 
by  verdict.  See  llcHren  v.  Com.,  4  iMetc.  (Ky.)  h  ;  Ivey  v.  State,  12  Ala.  2H). 
'I'lie  sul)stance  is  enough  to  set  forth.  Ivcy  v.  State,  12  Ala.  27(J ;  see  Com.  v. 
'J'ibbs,  1   Dana,  .'i24. 

(^d)  Arch.  C.  T.  .'ith  Am.  ed.  71a. 
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cliallciigc  liim  the  said  J,  S.  to  fight  a  duel  with  and  against  him 
the  said  J.  N.,  to  the  great  damage,  etc.  {as  in  the  last  precede/nt 
but  one).  {If  there  be  any  doubt  as  to  the  words,  lay  them  differently 
in  different  counts,  and  add  a  general  count,  not  setting  out  the  words, 
but  merely  charging  the  defendant  with  having  used  threats  and  op- 
probrious language  to  the  prosecutor,  with  intent,  etc.) 

(1031)   Writing  and  delivering  a  challenge  at  the  instance  of  a  third 

pcrson.{e) 

That  A.  B.,  late  of,  etc.,  esquire,  on,  etc.,  at,  etc.,  being  of  a 
turbulent,  wicked,  and  malicious  disposition,  and  intending  to 
procure  great  bodily  harm  and  mischief  to  be  done  to  C.  D.,  late 
of,  etc.,  in  the  county  aforesaid,  esquire,  and  also  intending,  as 
much  as  in  him  the  said  A.  B.  lay,  to  incite  and  provoke  the 
said  C.  D.  unlawfully  to  fight  a  duel  with  and  against  one  E.  F., 
late,  etc.,  on,  etc.,  with  force  and  arms,  at,  etc.,  did  unlawfully, 
wickedly,  and  maliciously  write,  and  cause  to  be  written,  a  cer- 
tain paper  writing,  in  the  words,  letters,  and  figures  following, 
to  wit  {here  set  out  the  paper  writing  with  the  proper  innuendoes}, 
which  said  paper  writing  (meaning  and  intending  the  same  as 
such  challenge  as  aforesaid),  he,  the  said  A.  B.,  afterwards,  to 
wit,  on,  etc.,  at,  etc.,  unlawfully,  wickedlj^  and  maliciously,  did 
deliver,  and  cause  to  be  delivered,  to  the  said  C.  D.,  against,  etc. 
{Conclude  as  in  book  1,  chapter  3.) 

(1032)  Second  count.     For  delivering  a  loritfen  challenge  as  from 
and  on.  the  2XLrt  and  by  the  desire  of  E.  F.{f) 

That  the  said  A.  B.,  being  such  evil  disposed  person  and  dis- 
turber of  the  peace  of  our  said  lord  the  king,  as  aforesaid,  and 
intending  to  procure  great  bodily  liarm  and  mischief  to  be  done 
to  the  said  C.  D.,  and  to  incite  and  provoke  him  the  said  C.  D., 
unlawfully  to  figlit  a  duel  with  and  against  the  said  E.  F.,  after- 
wards, to  wit,  on,  elc,  with  force  and  arms,  at,  etc.,  did  unlaw- 
fully, wickedly,  and  maliciously^  deliver,  and  cause  to  be  de- 
livered, a  certain  written  challenge  as  from  and  on  rlie  part  and 
by  the  desire  of  the  said  E.  F.,  to  the  said  C.  D.,  unlawfully  to 

(e)   2  Stark,  on  Slander,  361.     That   this  is   indictable  at  common  law,  see 
"\Vh.  Cr.  L.  Sth  ed.  §  1773. 
(  ;^)   2  Stark,  on  Slander,  362. 
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ligbt  a  duel  with  and  against  the  said  E.  F.,  which  said  last 
mentioned  challenge  is  as  follows,  that  is  to  say  {set  out  the  chal- 
lenge), against,  etc.     [Conclude  as  in  book  1,  chapter  3.) 

(1033)   Third  count.     For  2?^oroki7ig  and  inciting  the  prosecutor  to 

fght^g) 

That  the  said  A.  B.,  being  such  evil  disposed  person  and  dis- 
turber of  the  peace  of  our  said  lord  the  king,  as  aforesaid,  and 
intending  to  procure  great  bodily  harm  and  mischief  to  be  done 
to  the  said  C.  D.,  and  to  incite  and  provoke  him  the  said  C.  D., 
unlawfully  to  fight  a  duel  with  and  against  the  said  E.  F., after- 
wards, to  wit,  on,  etc.,  with  force  and  arms,  at,  etc.,  did  unlaw- 
fully, wickedly,  and  maliciously  provoke  and  incite  the  said  C. 

D.  (in  the  peace  of  God  and  our  said  lord  the  king  then  and 
there  being),  unlawfully  to  fight  a  duel  with  and  against  the  said 

E.  F.,  against,  etc.     {Conclude  as  in. book  1,  chapter  3.) 

(1034)  For  a  verbal  challcngc.\Ji) 

That  A.  B.,  of,  etc.,  gentleman,  being  an  evil  disposed  person, 
and  intending  to  do  great  bodily  harm  and  mischief  to  one  C. 
D.,  and  to  provoke  and  incite  him  the  said  C.  D.,  unlawfully  to 
fight  a  duel  with  him  the  said  A.  B.,  on,  etc.,  at,  etc.,  in  jtursu- 
ance  of,  and  for  the  completing  of  his  said  intent  and  design, 
did  unUiwfully,  wickedly,  and  maliciously,  by  opprobrious  words 
and  threatening  language,  j)rovoke,  incite,  and  challenge  the 
said  C.  D.  unlawfully  to  fight  a  duel  with  and  against  him  the 
said  A.  B.,  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(1035)  Giving  a  challenge  in  the  presence  of  a  justice  of  the  peace.{i) 

That  G.  W.,  of,  etc.,  on,  etc.,  at,  etc., and  within  the  jurisdic- 
tion of  this  court,  with  force  and  arms,  etc.,  and  in  the  presence 
and  hearing  of  J.  F.,  Esq.,  then  and  there  being  one  of  the  jus- 
tices of  this  commonwealth,  the  peace  in  the  said  county  to 
keep,  assigned,  and  in  the  due  execution  of  his  said  office,  un- 
lawfully and  contemptuously  did  provoke  and  challenge  one  A. 
II.  to  fight  with  him  the  said  G.  with  deadly  weapons,  to  wit, 

(7)   2  Stark,  nri  Slaiiilcr,  ;}(;2. 

(h)   Davis's  Pn-c.  j).  87.      'I'aki-n  hy  I\Ir.  Davis  from  .T  Cliit.  C.  L.  S-W. 

(«■)  Drawn  in  1  7Hf)  by  Mr.  Bradiord,  then  attorni-y-ycncral  of  reunsylvania. 
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with  pistols,  in  contempt  of  the  laws,  to  the  evil  example  of  all 
others,  contrary,  etc.,  and  against,  etc.  {Conclude  as  in  book  1, 
chapter  3.) 

(1036)  For  sending  a  challenge^  in  Pennsylvania. 

That  A.  B.,  of,  etc.,  on,  etc.,  at,  etc.,  and  witliin,  etc.,  a  certain 
C.  D.,  in  the  peace  of  God,  etc.,  then  and  there  being,  with  force 
and  arms,  etc.,  to  fight  with  swords,  pistols,  and  other  dangerous 
and  destructive  weapons,  did  provoke  and  challenge,  with  inten- 
tion the  said  C.  D.  to  kill  and  murder,  contrary,  etc.,  and  against, 
etc.     {Conclude  as  in  book  1,  chapter  3.) 

(1037)  Accepting  a  challenge. 

That  C.  D.,  of,  etc.,  on,  etc.,  at,  etc.,  and  within,  etc.,  a  provo- 
cation and  challenge  to  fight  with  swords  and  pistols,  and  other 
dangerous  and  destructive  weapons,  unjustly  and  unlawfully 
from  a  certain  A.  B.  did  accept,  receive,  and  take,  contrary,  etc. 
{as  above). 

(1038)  Engaging  in  a  duel,  under  Ohio  statute. 

That  A.  B.,  of  the  county  aforesaid,  being  a  person  regardless 
of  the  life  of  man,  on  the  day  of  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  at  the  county  of 

aforesaid,  did  unlawfully  and  voluntarily  engage  in  and 
fight  a  duel  with  one  M.  N,  then  and  there  being,  with  deadly 
weapons,  to  wit,  with  pistols  then  and  there  loaded  with  gun- 
powder and  leaden  bullets  {or  other  xoeapons,  naming  them),  to 
the  great  hazard  of  the  lives  of  the  said  A.  B.  and  M.  N.,  from 
which  duel  engaged  in  as  aforesaid,  by  the  said  A.  B.  and  M.  'N., 
no  death  did  ensue ;  contrary,  etc. 

(1039)  Being  second  in  a  duel,  under  Ohio  statute. 

{Follow   the  form  last  above  given  to  the  end,  and  then  proceed 
thus):  and  that  one  C.  D.,  then  and  there  being  a  person  regard- 
less of  the  life  of  man,  then  and  there,  to  wit,  on  the  said 
day  of  in  the  year  aforesaid,  at  the  county  of  afore- 

said, did  unlawfully,  knowingly,  and  voluntarily  become,  and 
then  and  there  unlawfully,  knowingly,  and  voluntarily  was 
second  to  the  said  A.  B.,  in  ens-ai-ino;  in  and  fightino;  the  duel 
aforesaid  ;  contrary,  etc. 
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(1040)  Against  a  second  foi'  carrying  a  challenge^  under  the  South 
Ca7'olina  statute.{j) 

That  B.  C.  Y.,  late  of,  etc.,  being  resident  in  and  citizen  of 
the  state  of  South  Carolina  aforesaid,  intending  to  procure 
great  bodily  harm  and  mischief  to  be  done  to  one  T.  C.  P.,  of, 
etc.,  and  to  incite  and  provoke  him  the  said  T.  C.  P.  unlawfully 
to  fight  a  duel  with  and  against  one  J.  C.  C,  of,  etc.,  on,  etc., 
with  force  and  arms,  at,  etc.,  did  unlawfully  and  wickedly  carry, 
convey,  and  deliver,  and  cause  to  be  carried,  conveyed,  and  de- 
livered, a  certain  written  challenge  of  and  from  the  said  J.  C.  C, 
to  the  said  T.  C.  P.,  to  fight  a  duel  with  and  against  him  the 
said  J.  C.  C,  which  said  written  challenge  is  as  follows,  that  is 
to  say  {here  set  out  the  letter  with  the  j^roper  innuendoes),  to  the 
ereat  damage  of  the  said  T.  C.  P.,  against,  etc.,  and  against, 
etc.     {Conclude  as  in  book  1,  chapter  3.) 

(1041)  Second  count.     Same  asjirst,  omitting  to  set  out  letter. 

Third  could. 

That  the  said  B.  C.  Y.,  being  resident,  etc.,  intending  to  pro- 
cure great  bodily  harm  and  mischief  to  be  done  to  one  T.  C.  P., 
and  to  provoke  and  incite  the  said  T.  C.  P.  unlawfully  to  fight 
a  duel  with  and  against  one  J.  C.  C,  on,  etc.,  with  force  and 
arras,  at,  etc.,  aforesaid,  was  directly  concerned  unlawfully  in  car- 
rying to  the  said  T.  C.  P.  a  challenge  to  fight  a  duel  with  and 
against  tlie  said  J.  C.  C,  which  said  challenge  was  in  writing  in 
the  form  of  a  letter  addressed  to  Mr.  T.  C.  P.,  as  follows,  that  is 
to  say  {hei-e  set  forth  the  letter  with  the  proper  innuendoes).,  to  the 
great  damage  of  the  said  T.  C.  P.,  to  the  evil  example  of  all 
others,  against,  etc.,  and  against,  etc.  {Conclude  as  in  book  1, 
chapter  3.) 

(1042)  For  being  a  second  in  a  duel.{k) 

That  A.  B.,  of,  etc.,  gentleman,  on,  etc.,  with  force  and  arms,  at, 
etc.,  did  voluntarily  engage  in  a  duel  with  one  C.  1).,  with  danger- 
ous well jioiis,  to  wit,  with  pistols,  tiien  and  there  loaded  with  gun- 

(  /)    llclil  tff'O'I  ill  .Stiito  c.  C'iiimin;:li;iin,  ■>  Spear,  'J(S. 

(/.)  J)iivis's  I'rcc.  p.  DO.  This  inilictmcnt  wiis  pri'pari'd  l>v  ^\y.  Davis,  aixl  is 
•Irawii  upon  the-  Mass.  Stat,  of  1«0),  cli.  12;5,  §  G. 
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powder  and  leaden  bullets,  to  the  great  hazard  of  the  lives  of  the 
said  A,  B.  and  C.  D.,  in  which  duel,  engaged  in  as  aforesaid,  no 
homicide  did  ensue  thereon  ;  and  the  jurors,  etc.,  do  further  pre- 
sent, that  E.  F.,  of,  etc.,  gentleman,  being  a  })erson  regardless  of 
the  life  of  man,  and  holding  in  contempt  the  autliority  and  gov- 
ernment of  tiie  supreme  giver  and  disposer  of  human  life,  on, 
etc.,  in  the  year  aforesaid,  with  force  and  arms,  at  B.  aforesaid, 
in  the  county  aforesaid,  did  knowingly  and  voluntarily  become, 
and  then  and  there  knowingly  and  voluntarily  was,  the  second  of 
the  said  C.  D.,  and  was  then  and  there  knowingly  and  volun- 
tarily an  agent  and  abettor  of  him  the  said  C.  D.  in  the  duel  and 
challenge  aforesaid,  against,  etc.,  and  contrary,  etc.  {Conclude 
as  in  booh  1,  chapter  3.) 

(1043)  Sending  a  written  message  to  a  person  to  fight  a  duel.     Rev. 

Sts.  of  3Iass.  ch.  125,  §  6. 

The  jurors,  etc.,  upon  their  oath  present,  that  C.  D.,  late  of  B., 
in  the  county  of  S.,  laborer,  on  the  first  day  of  June  in  the  year 
of  our  Lord  with  force  and  arms,  at  B.  aforesaid,  in  the 

county  aforesaid,  wilfully  and  maliciously  did  send  a  certain 
written  message  to  one  E.  F.,  purporting  and  intended  to  be  a 
challenge  to  the  said  E.  F.,  to  fight  a  duel  with  the  said  C  D., 
with  a  deadly  weapon,  to  wit,  a  pistol,  which  written  message  is 
of  the  tenor  following,  that  is  to  say  {here  set  out  a  coyy  of  the 
message)  ;  against  the  peace  of  said  commonwealth,  and  con- 
trary to  tlie  form  of  the  statute  in  such  case  made  and  provided. 

(1044)  Posting  another  for  not  fighting  a  duel.     Rev.  Sts.  of  JIass. 

ch.  125,  §  8. 

The  jurors,  etc.,  upon  their  oath  present,  that  A.  B.,  late  of, 
etc.,  on  the  first  day  of  June,  in  the  year  of  our  Lord  with 

force  and  arms,  at  W.,  in  the  county  of  W.,  wickedly,  wilfully, 
and  maliciously  did  challenge  one  C.  D,  to  fight  a  duel  with  the 
said  A.  B.,  with  deadly  weapons,  to  wit,  with  pistols  ;  and  that 
the  said  C.  D.  having  then  and  there  refused  to  fight  the  duel 
aforesaid  with  the  said  A.  B.,  in  pursuance  of  the  challenge 
aforesaid,  the  said  A.  B.  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  at  W.,  in  the  county  aforesaid,  did  wickedly  iind 
maliciously  post  and  expose  the  said  0.  D.  to  public  reproach, 
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by  then  and  there  placing  and  exposing  to  public  view,  to  wit,  on 
the  City  Hall  in  W.  aforesaid,  in  the  county  aforesaid,  a  certain 
writing,  with  the  name  of  the  said  A.  B.  thereunto  subscribed, 
containing  reproachful  and  contemptuous  language  to  and  con- 
cerning the  said  C.  D.,  which  writing  is  of  the  tenor  following, 
that  is  to  say  {here  insert  a  copy) ;  against  the  peace  of  said 
commonwealth,  and  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided. 

(1045)  Challevging  and  'posting^  at  common  law.{l) 

That  A.  B.,  late  of,  etc.,  esquire,  being  a  person  of  a  turbulent, 
wicked,  and  malicious  disposition,  and  not  having  the  fear  of 
God  before  his  eyes,  but  being  moved  and  seduced  by  the  insti- 
gation of  the  devil,  and  wickedly  and  maliciously  intending,  as 
much  as  in  him  lay,  not  only  to  terrify  and  afiVight  one  C,  a 
good  and  peaceable  subject  of  our  said  lord  the  king,  but  also  to 
kill  and  murder  him,  heretofore,  to  wit,  on,  etc.,  with  force  and 
arms,  at,  etc.,  unlawfully  and  wickedly  did  provoke  and  challenge 
the  said  C.  to  fight  a  duel  against  him  the  said  A.  B.  with 
sword  and  pistol,  and,  etc.,  that  the  said  C.  having  then  and 
there  refused  to  tight  with  the  said  A.  B.  in  pursuance  of  such 
wicked  and  unlawful  challenge  last  aforesaid,  he  the  said  A.  B., 
for  the  completing  his  aforesaid  evil  and  wicked  purpose  and 
design,  and  further  to  provoke  and  incite  the  said  C.  to  fight  a 
duel  against  him  tljc  said  A.  B.  in  the  manner  aforesaid,  after- 
wards, to  wit,  on  the  same  day  and  year  aforesaid,  at  C.  afore- 
said, in  the  county  aforesaid,  did  wickedly  and  maliciously  place, 
stick  up  and  upon,  and  cause  to  be  placed,  stuck  up,  and  ex- 
posed to  public  view,  to  wit,  on  the  market-house  in  C.  afore- 
said, a  certain  paper  writing,  with  the  name  of  him  the  said  A. 
B.  thereunto  subscribed,  containing  certain  scurrilous  and  abu- 
sive matter  against  the  said  C.,of  the  tetior  following,  that  is  to 
say  {here  set  out  the  letter  with  the  ])roper  innuendoes)^  to  tlie 
great  damage  and  terror  of  him  the  said  C.  F.,  and  against,  etc. 
{Covclade  as  in  book  1,  chapter  3.) 

• 

(/)   2  Stark,  on  Slander,  3G3.     See  for  a  form  of  posting  alone,  942. 
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CHAPTER  XII. 

ATTEMPTS  AND  SOLICITATIONS  TO  COMMIT  OFFENCP:S.(a) 

(1046)  Attempt  to  commit  an  oftence. 

(1047)  Attempt  to  burn  dwelling-liouse.     Rev.  Sts.  of  Mass.  oh.  133,  §  12. 

(1048)  Attempt  to  burn  a  dwelling-house  in  the  night-time,  by  breaking  and 

entering  a  building,  and  setting  fire  to  the  same.     Rev.  Sts.  of 
Mass.  ch.  133,  §  12. 

(1049)  Attempt  to  commit  a  larceny  from  the  person  of  an  indivi(Uial,  by 

picking  his  pocket.     Rev.  Sts.  of  Mass.  ch.  133,  §  12. 

(1050)  Attempt  to  commit  arson,  etc.,  in  New  York,  under  2  Rev.  Stat. 

C98,  §  3. 

First  count,  attempt  to  set  fire,  etc. 

(1051)  Second  count.     Soliciting  another  to  commit  arson,  etc. 

(1052)  Attempt  to  set  fire  to  a  house,  at  common  law. 

(1053)  Conveying  instruments  into  a  prison  with  intent  to  facilitate  the  escape 

of  a  prisoner. 

(1054)  Lying  in  wait  near  a  jail,  in  order  to  secure  a  prisoner's  escape,  at 

common  law. 


(a)  While  an  attempt  to  commit  a  felony  is  in  itself  a  misdemeanor  (1  Hawk. 
P.  C.  55;  Higgins's  case,  2  P^ast,  R.  21;  R.  v.  Kinnersly,  1  Strange,  196),  an 
attempt  to  commit  even  a  misdemeanor  is  indictable.  Higgins's  case,  2  East,  R. 
8;  R.  V.  Phillips,  6  East,  4C4;  State  u.  Murray,  15  Maine,  100;  State  r.  Kevs, 
8  Vt.  57;  Com.  v.  Harrington,  3  Pick.  26;  State  v.  Avery,  7  Conn.  267;  Da- 
marest  v.  Haring,  6  Cow.  76.  See  Wh.  Cr.  L.  8th  ed.  §§  173  et  seq.  Thus  it 
is  an  indictable  offence  to  advise  A.,  against  whom  a  sheriff"  has  a  precejjt,  and 
whom  he  is  about  to  arrest,  to  draw  a  line  on  the  ground  and  forbid  the  ollicer  to 
pass  it,  asserting  at  the  time  that  if  the  sheriff  passed  the  ground  and  A.  killed 
him,  the  law  was  on  A.'s  side  (State  i\  Caldwell,  2  Tyler,  212);  to  lie  in  wait  near 
a  jail,  by  agreement  with  a  prisoner,  and  to  carry  him  away  (l'eo[)le  v.  Wa>hburn, 
10  Johns.  R.  160)  ;  to  sen<l  threatening  letters  (U.  S.  c.  Ravara,  2  Dall.  597)  ; 
to  challenge  another  to  fight  with  fists  (Com.  r.  Whitehead,  2  Boston  Law  R. 
148)  ;  to  challenge  another  to  figlit  under  any  circumstances,  though  not  in  such 
a  way  as  to  constitute  the  statutory  ofience  (State  v.  Farrier,  1  Hawks,  487  ;  State 
V.  Taylor,  3  Brev.  243) ;  or  to  even  intimate  to  another  a  desire  to  fight  with 
deadly  weapons.     Com.  v.  Tibbs,  1  Dana,  524.     See  supra,  §  103. 

In  an  indictment  for  attempting  to  commit  an  offence,  it  is  not  necessary  to 
maintain  an  exactness  as  great  as  that  which  is  essential  in  an  indictment  for 
the  offence  itself  (R.  v.  Iliggins,  2  East,  5;  People  v.  Bush,  4  Hill.  133;  see 
Wh.  Cr.  L.  8th  ed.  §§  173  et  .set/.).  But  while  this  is  the  case,  the  same  laxity  is 
not  permitted  as  is  allowed  in  indictments  for  assaults,  unless  tlicre  be  statutes 
making  specific  attempts  distinctively  indictable.  At  common  law  the  indictment 
must  aver  the  circumstances  of  the  attempt.     Wh.  Cr.  L.  8th  ed.  ^g  190  et  xtq. 
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(1055)  Keeping  keys  with  intent  to  commit  burglary. 

(1056)  Having  in  possession  implements  of  burglary, 
(1056«)  Attemjjting  to  drown. 

(10565)   Attempt  to  murder  by  explosion. 

(1056e)  Administering  chloroform  -with  criminal  intent. 

(1057)  Attempt  to  obtain  money  by  means  of  false  pretences. 

(1058)  Poisoning.     By  mixing  arsenic  with  water,  and  administering  the 

same  with  intent  to  kill,  under  Ohio  statute. 

(1059)  Administering  poison  with  intent  to  murder. 

(1059a)  Administering  poison  with  intent  to  produce  miscarriage. 
(1059&)  Administering  poison  with  intent  to  murder. 
(1059c)  Administering  poison  so  as  to  endanger  life. 

(1060)  Attempt  to  commit  suicide. 
(1060a)  Soliciting  to  buggery. 

(1046)  Attempt  to  commit  an  offence. 

Tliat  A.  B.,  of,  etc.,  on,  etc.,  at,  etc.,  did  attempt  to  commit  an 
offence  prohibited  by  law,  to  wit,  did  attempt,  with  force  and 
arms,  to  (state  the  offence),  that  being  an  offence  prohibited  by 
law,  and  in  such  attempt  did  then  and  there  do  a  certain  overt 
act  towards  the  commission  of  said  offence,  to  wit,  did  then  and 
there,  with  force  and  arms  [state  the  act  done,  etc.){b) ;  but  that  the 
said  A.  B.  then  and  there  did  fail  in  the  perpetration  of  said 
offence,  and  was  intercepted  and  prevented  in  the  execution 
of  the  same,  against,  etc.,  and  contrary,  etc.  {Conclude  as  in 
hook  1,  chapter  3.) 

(1047;  AttemjJt  to  bum  dwelling-house.     Rev.  Sts.  of  31ass.  ch.  123, 

§12. 

Tliat  A.  B.,  late  of  B.,  in  the  county  of  S.,  yeoman,  on  tlie 
first  (lay  of  June,  in  the  year  of  our  Lord  at  B.,  in  the 

county  of  S.,  did  feloniously,  wilfully,  and  maliciously  attempt 
to  set  fire  to  and  burn  a  certain  dwelling-house  of  one  C.  1)., 
then  occupied  by  one  E.  F.,  there  situate,  and  in  such  attempt 
did  then  and  there  place  a  quantity  of  combustible  materials  on 
certain  boards  under  said  dwelling-house, and  did  then  and  there 
set  fire  to  said  combustible  materials,  with  the  intent  thereby 
then  and  there  to  burn  said  dwelling-house;  but  the  said  A.  B. 

(/;)  There  must  at  common  law  be  some  spcrilication  to  indicate  that  the  tiling 
atti'ni|)tKl  was  illegal,  and  that  the  attempt  went  further  than  a  mere  preparation. 
Wh.  Cr.  ]>.  Hth  ed.  §  lUO. 
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did  then  and  there  hiil  in  the  perpetration  of  said  offence,  so  as 
aforesaid  attempted  to  be  perpetrated  by  him  ;  against  the  peace 
of  said  commonwealth,  and  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided. 

(1048)  For  an  attempt  to  burn  a  diodliiig -house  in  the  riight-time,  by 
breaking  and  entering  a  building^  and  setting  fire  to  the  same. 
Rev.  Sts.  of  Mass.  ch.  133,  §  12.(c) 

That  John  Harney,  late  of,  etc.,  on  the  seventh  day  of  May, 
in  the  year  of  our  Lord  at  Roxbury,  in  the  county  of  jS^or- 

folk,  in  the  night-time  of  the  same  day,  did  attempt  wilfully  and 
maliciously  to  set  fire  to  and  burn,  in  the  night-time,  a  certain 
dwelling-house  there  situate,  of  one  Bernard  Walmire,  and  in 
such  attempt  did  then  and  there  break  and  enter  a  certain  out- 
house then  and  there  situated,  of  the  said  Walmire,  and  witliin 
the  curtilage  of  said  dwelling-house,  and  did  then  and  there  pro- 
cure and  collect  together  certain  shavings  and  combustible  sub- 
stances, and  did  then  and  there  in  said  out-house  set  tire  to,  kin- 
dle, and  burn  said  shavings  and  combustible  substances,  with  the 
intent  then  and  there  to  set  fire  to  and  burn,  in  the  night-time, 
the  dwelling-house  aforesaid,  and  towards  the  commission  of 
such  offence,  but  was  then  and  there  intercepted  and  prevented 
in  the  execution  of  the  same  ;  against  the  peace  of  said  com- 
monwealth, and  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided. 

(1049)  For  an  attempt  to  commit  a  larceny  from  the  person  of  an 
individual^  by  picking  his  pocket.  Rev.  Sts.  of  3Iass.ch.  133, 
§  12.(<0 

That  C.  D.,  late  of  B.,  in  the  county  of  S.,  laborer,  on  the  first 
day  of  June,  in  the  year  of  our  Lord  at  B.,  in  the  county 

of  S.,  did  attempt  to  commit  an  offence  prohibited  by  law,  to  wit, 
did  attempt,  with  force  and  arms,  feloniously  to  steal,  take,  and 
carry  away,  from  the  person  of  one  A.  B.,  his  personal  property, 
then  in  his  pocket  and  in  his  possession,  that  being  an  offence 
prohibited  by  law,  and  in  such  attempt  did  then  and  there  do  a 

(e)  This  count  was  sustained  in  Com.  r.  Harney,  10  INIetcalf,  422. 
{(t)  Tr.  &  H.  Free.  52.     See  Com.  v:  McDonald,  5  Cashing,  365. 
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certain  overt  act  to-svards  the  commission  of  said  offence,  to  wit, 
did  then  and  there,  with  force  and  arms,  felonious!}',  and  with 
intent  then  and  there  feloniously  to  steal,  take,  and  carry  away, 
the  property  of  the  said  A.  B.,  then  and  tliere  being  in  his  pocket 
on  his  person,  thrust,  insert,  put,  and  place  his  said  C.  D.'s  hand 
into  the  pocket  of  the  said  A.  B.,  without  his  knowledge  and 
against  his  will,  but  said  C.  J),  then  and  there  did  fail  in  the 
perpetration  of  said  offence  of  stealing  from  the  person  of  said 
A.  B.,  and  was  then  and  there  intercepted  and  prevented  in  the 
execution  of  the  same  ;  against  the  peace  of  said  commonwealth, 
and  contrary  to  tlie  form  of  the  statute  in  such  case  made  and 
provided. 

(1050)  Attempting  to  commit  arso7i,  etc.,  in  New  York,  wider  2  Rev. 
Sts.  698,  §  3.     First  count,  attempting  to  set  fire,  etc.{e) 

That  A.  B.,  etc.,  on,  etc.,  at,  etc.,  did  attempt  unlawfully,  felo- 
niousl}',  and  wilfully  to  set  fire  to  a  certain  barn  of  J.  iS.,  situate, 
etc.,  with  intent  to  injure  the  said  J.  S.,  etc.,  against,  etc.  {Con- 
clude as  in  book  \,  chapter  3  ) 

(1051)  Second  count.     Soliciting  another  to  commit  arson,  etc.{f) 

That,  etc.,  on,  etc.,  at,  etc.,  unlawfully,  falsely,  and  wickedly 
did  solicit  and  incite  one  K.  unlawfully,  feloniously,  and  wil- 
fully, in  the  night-time,  to  set  fire  to  a  certain  barn  of  said  J. 
S.,  situate,  etc.,  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(1052)  Attempt  to  set  fire  to  a  house,  at  common  law. 

That  M.  I.,  late  of,  etc.,  spinster,  on,  etc.,  at,  etc.,  and  within 
the  jurisdiction  of  this  court,  with  force  and  arms,  the  dwelling- 

{(')  I'foplc  V.  Bnsli,  4  Hill,  1.'?.3.  The  first  of  tlioso  counts  was  hold  jrooil  un- 
dt'i-  2  11.  S.  .583.  '2<1  f(l.  i^  ;> ;  iiiid  the  sccoiid  as  a,  luisilcuu'iiiior  at  coiniiioii  law. 
Tiic  general  prineiple  was  lai<l  down,  that  in  cases  of  indictments  for  attempts 
it  is  not  necessary  to  point  out  the  specific  means  liy  which  the  attempt  is  to 
be  consunimateil.  15ut  this  cannot  be  sustained.  To  charge  a  man  witii  attein])t- 
ing  to  do  a  wrong,  is  almost  as  loose  as  would  be  to  charge  him  with  "  designing" 
or  "meaning"  to  do  the  thing.  Some  atteni[)ts  to  commit  a  felony  are  not  in- 
dictable, from  the  fact  that  they  consist  in  mere  ])reparation.  See  Wii.  Cr.  L. 
8th  ed.  {j  180.  An<l  the  indictment  ought  to  distinguish  indictable  from  non- 
indictable attempts. 

(  /  )  I  give  this  count  on  account  of  the  high  authority  by  which  it  is  sustained, 
but  J  do  not  think  it  sets  forth  an  oH'cncc  indictal)l(!  at  common  law.  Wh.  Cr. 
L.  8fh  ed.  §  Ki). 
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house  of  S.  C,  there  situate,  unlawfully  and  wickedly  did  at- 
tempt and  endeavor  to  set  fire  to,  burn,  and  destroy,  with  an 
intent  feloniously,  voluntarily,  and  maliciouslj'  to  burn  and  con- 
sume the  same,  to  the  evil  example,  etc.,  and  against,  etc.  {Con- 
clude as  in  book  1,  chapter  3.) 

(1053)  Conveying  instruments  into  a  prison^  with  intent  to  facilitate 
the  escape  of  a  prisoner.{g) 

That  heretofore,  to  wit,  on,  etc.,  at,  etc.,  A.  B.,  E-^q.,  then  being 
one  of  the  justices  of  the  peace  in  and  for  the  said  county  of 

duly  and  legally  authorized  and  qualified  to  discharge  and 
perform  the  duties  of  that  ofiiee,  did  make  out  his  warrant  of 
commitment  in  due  form  of  law,  bearing  date  the  day  and  year 
aforesaid,  directed  to  the  keeper  of  the  commonwealth's  jail  in 

aforesaid,  his  under-keeper  or  deputy,  by  which  said  war- 
rant of  commitment  the  said  justice  did  require  the  keeper  of 
said  jail,  his  under-keeper  or  deputy,  to  receive  into  their  cus- 
tody the  body  of  one  C.  D.,  who  was  therewith  sent  to  them  the 
said  keeper,  his  under-keeper  or  deputy  (the  said  C.  D.  having 
been  brought  before  him  the  said  justice,  and  charged  upon  the 
oath  of  E.  F.  with  having  feloniously  taken,  stolen,  and  carried 
away  a  certain  gelding,  of  the  value  of  dollars,  the  prop- 

erty of  him  the  said  E.  F.),  and  liim  the  said  C.  D.  safely  to 
keep  until  he  should  be  discharged  by  due  course  of  law  ;  which 
said  warrant  of  commitment  is  as  follows  {here  set  forth  the  war- 
rant of  commitment)  ;  by  virtue  of  which  said  warrant  the  said 
C.  D.  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at 
B.  aforesaid,  was  conveyed,  committed,  and  delivered  to  the  com- 
monwealth's said  jail,  situated  in  said  B.,  and  to  the  keeper 
thereof,  for  the  cause  aforesaid,  to  wit,  for  the  felony  and  larceny 
aforesaid;  and  the  said  C.  D.  was  then  and  there  lawfully  de- 
tained and  kept  a  prisoner  in  the  aforesaid  jail,  under  the  cus- 
tody of  I.  J.,  Esq.,  then  the  keeper  of  said  jail,  for  the  felony 
aforesaid.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  K.  L.,  of  in  the  county  aforesaid, 

((;)  Davis's  Pree.  117.  "This  precedent,"  says  Mr.  Davis,  "  is  drawn  upon 
tlie  second  section  of  the  statute  of  Mass.  of  1784,  ch.  41.  It  also  eonchides  at 
common  law.  See  a  similar  precedent  in  Stark.  612,  drawn  upon  the  statute  of 
16  Geo.  11.  c.  31,  s.  1  ;  also  another  in  Cro.  C.  A.  328." 
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laborer,  on  the  day  of  at  B.  aforesaid,  in  the  county 

aforesaid,  did  unlawfully  convey,  and  did  cause  and  procure  to 
be  unlawfully  conveyed,  into  the  said  jail  and  prison,  two  steel 
files,  being  instruments  proper  to  facilitate  the  escape  of  prison- 
ers out  of  the  jail  and  prison  aforesaid,  and  the  same  files  did 
then  and  there  deliver,  and  cause  and  procure  to  be  delivered,  to 
the  said  C.  D.  (he  being  then  and  there  a  prisoner  in  said  jail 
and  prison,  and  then  and  there  lawfully  detained  therein  for  the 
felony  and  larceny  aforesaid),  without  the  knowledge  and  privity 
of  said  keeper  of  said  jail  and  prison,  or  of  any  under-keeper 
of  the  same,  which  said  files,  being  such  instruments  as  aforesaid, 
were  then  and  there  so  conveyed  into  the  said  jail  and  prison, 
and  delivered  to  the  said  C.  D.  as  aforesaid,  by  him  the  said  K. 
L.,  Avith  an  intent  that  he  the  said  C.  D.  might  thereby  and 
therewith  break  the  said  jail  and  prison,  and  unlawfully  work 
himself  out  of  the  same,  and  with  intent  to  aid  and  assist  the 
said  C.  J),  to  escape  and  attempt  to  escape  from  and  out  of  the 
said  jail  and  prison,  against,  etc.,  and  contrary,  etc.  {Conclude 
as  in  book  1,  chapter  3.) 

(1054)  Lying  in  wait  near  a  Jail,  in  order  to  secure  a  piisoner's 
escape,  at  common  laiv.{h) 

That  A.  B.,  Esq.,  then  being  one  of  the  justices  of  the  peace 
in  and  for  the  county  of  duly  and  legally  commissioned, 

authorized,  and  qualified  to  discharge  the  duties  of  that  office, 
did  make  out  his  warrant  of  conmiitment,  in  due  form  of  law, 
under  his  hand  and  seal,  dated,  etc.,  directed  to  the  keeper  of 
(his  under-keeper  or  deputy),  by  which  said  warrant  {set- 
ting out  the  warrant),  i\9,  by  the  same  warrant  more  fully  appears, 
by  virtue  of  which  said  warrant  of  commitment,  afterwards,  to 
wit,  on,  etc.,  at,  etc.,  C.  D.,  then  being  keeper  of  tlie  said  jail, 
etc.,  of  the  said  county,  etc.,  did  receive  the  said  A.  T.  as  a 
prisoner  in  the  jail  aforesaid,  etc.(i)  And  the;  iiKpu-st  aforesaid, 
etc.,  do  further  [iresent,  that  J.  T., etc., on, etc., at, etc.,  being  well 
acquainted  with  the  premises  aforesaid,  and  while  the  said  A.  T. 

(Ji)  This  was  meant  as  a  statutory  niisilcmfanor,  l)iit  as  tlie  oITi'Ikh-  was  not 
stated  as  sncli,  tlic  inflictnicnt  was  sustuined  as  at  conunon  law.  Puoplc  c.  Tom- 
kin'*,  [)  Jolins.  71. 

(0   See  2  Chit.  C.  L.  1  75. 
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was  then  in  the  jail  aforesaid,  under  the  custody  aforesaid,  did 
unhiwfully  and  knowingly  combine  and  conspire  with  tlie  said 
A.  T.,  and  near  the  said  jail  did  lie  in  wait,  to  the  intent  and 
purpose  that  the  said  A.  T.  might  thereby  be  enabled  to  escape; 
and  that  pursuant  to  the  contrivance  and  conspiracy  of  the  de- 
fendant with  the  said  A.  T.,  and  by  his  means  and  procurement, 
she  did  escape  and  go  at  large  from  the  said  jail,  and  so  the 
said  J.  T.  did  convey  the  said  A.  T.  away,  and  assist  her  in  es- 
caping from  the  said  jail,  contrary,  etc.  {Conclude  as  in  book  1, 
chapter  3.) 

(1055)  Kcepmg  keys  with  intent  to  commit  hurglary.{j) 

That  J.  B.,  late  of,  etc.,  yeoman,  on,  etc.,  at,  etc.,  and  within 
the  jurisdiction  of  this  court,  with  force  and  arms,  etc.,  twenty 
false  keys  made  of  iron,  in  his  custody  and  possession  unlaw- 
fully had  and  kept,  with  a  wicked  intent  the  dwelling-houses 
of  the  citizens  of  this  state,  in  the  night-time,  feloniousl}-  and 
burglariously  to  break,  and  with  the  same  false  keys  to  open 
and  enter,  and  the  goods  and  chattels  of  the  same  citizens  in 
the  same  dwelling-houses  being,  feloniously  and  burglariously  to 
steal,  take,  and  carry  away,  against,  etc.  {Conclude  as  in  book  1, 
chapter  3.) 

(105G)  Having  in  possession  implements  of  burglary. {k) 

That  C.  D,,  late  of  B.  in  the  county  of  S.,  laborer,  on  the 
first  day  of  June,  in  the  year  of  our  Lord  at  B.  aforesaid, 

in  the  county  aforesaid,  knowingly  did  have  in  his  possession  cer- 
tain implements,  that  is  to  say,  ten  skeleton  keys,  adapted  and 
designed  for  forcing  and  breaking  open  the  dwelling-house  of 
one  E.  F.  there  situate,  with  intent  then  and  there,  in  the  night- 
time of  the  said  day,  the  dwelling-house  of  the  said  E.  F.  there 
situate,  feloniously  and  burglariously  to  break  and  enter,  and 
then  and  there,  in  the  night-time  as  aforesaid,  the  goods  and 
chattels  of  the  said  E.  F.,  in  the  same  dwellingdiouse  then 
and  there  being,  feloniously  and  burglariously  to  steal,  take,  and 

(  /)  Drawn  by  INIr.  Bradfonl,  attorney-penoral  of  Pennsylvania,  in  1  789. 

(k)  See  11.  V.  Oldliani,  ■_>  Den.  C.  C.  472  ;  5  Co.\,  .551  ;  14  Enjr.  haw  &  Eq. 
Kep.  568.  See  also  Haokett  v.  Com.,  15  Penn.  St.  95.  Wh.  Cr.  L.  8tli  ed. 
§§  173,  192,  810,  811,  1067. 
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cany  away ;  the  said  C.  D.  then  and  there  well  knowing  the 
said  implements  to  be  adapted  and  designed  for  the  purpose 
aforesaid,  with  intent  then  and  there  feloniously  and  burglari- 
ously to  use  and  employ  the  said  implements  for  the  purpose 
aforesaid  ;  against  the  peace  of  said  commonwealth,  and  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided. 

(1056a)  Attempting  to  drown.,  etc.,  with  intent  to  murder. 

— feloniously  and  unlawfully  did  take  one  J.  IST.  into  both  the 
hands  of  him  the  said  J.  S.,  and  feloniously  and  unlawfully  did 
cast,  thrown  and  push  the  said  J.  iN".  into  a  certain  pond,  wherein 
there  was  a  great  quantity  of  water,  and  did  thereby  then  felo- 
niously and  unlawfully  attempt  the  said  J.  N.  to  drown  and 
suffocate  ("rfrot/;??,s?{^bcrt^e,  or  strangle'").,  with  intent  thereby  then 
feloniously,  wilfully,  and  of  his  malice  aforethought,  the  said 
J.  X.  to  kill  and  murder;  against,  etc. 

[Add  a  count  charging  generally  that  the  defendant  did 
attempt  to  drown  J.  i^.,  etc.;  and  counts  charging  the  intent  to 
be  "to  commit  murder."](0 

(10566)  Attempt  to  murder  by  explosion. 

— feloniously,  unlaw"fully,  and  maliciously  did,  by  the  explo- 
sion of  a  certain  explosive  substance,  that  is  to  say,  gunpowder, 
destroy  {'-'■  desirog  or  damage"")  a,  certain  buikling  situate  in  the 
parish  of  in  the  county  aforesaid,  with  intent  thereby  then 

feloiiiouslj^  wnlfully,  and  of  his  malice  aforethought,  one  J.  N. 
to  kill  and  murder  ;  against,  etc. 

[Add  a  count  charging  intent  to  be  "  to  commit  murder.^^]{m) 

(1056(?)  Administering  chloroform  with  criminal  intent,  wider 
English  statute. 

— feloniously  and  unlawfully  did  apply  and  administer  to  one 
J.  N.  {''^"pplg  or  ad)iiiuistrr  to  or  cause  to  be  taken  by.,  or  attempt  to 
apply  or  administer  to.,  or  attempt  to  cause  to  be  administered  to  or 
taken  by'^)  certain  chloroform  ("  any  chloroform.,  laudanvm.,  or  other 
stupefying  or  overpowering  drug.,  matter.,  or  thing"),  with  intent 

(/)   An'h.  C.  P.  loth  I'd.  p.  708,  under  En;.'lisli  statute, 
(w)   Arch.  C  1'.  llith  e<l.  p.  711,  on  English  statute. 
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thereby  then  to  enable  him  the  said  J.  S.  [or  one  A.  B.],  the 
moneys,  goods  and  chattels  of  tlie  said  J.  N.,  feloniously  and 
unlawfully  to  steal,  take,  and  carry  away  {^'- vjith  intent  thereby  to 
enable  himself  or  any  other  j^erson  to  commit^  or  with  intent  thereby 
to  assist  any  other  person  in  committing  any  indictable  offence") ; 
against  the  form  [cls  ante].  [If  it  be  not  certain  that  it  loas 
chloroform  {or  laudanum)  that  loas  administered^  add,  a  count  or 
counts  stating  it  to  it;  "  a  certain  stupefying  and  overpowering 
drug  and  matter,  to  tlie  jurors  aforesaid  unknown."  Add  also 
counts  varying  the  intent^  if  necessary J\{n) 

(1057)  Attempt  to  obtain  money  by  means  of  false  jnrtence. 

The  jurors,  etc.,  upon  their  oath  present,  that  A.  B.,  late  of 
B.,  in  the  county  of  S.,  trader,  on  the  first  day  of  June,  in  the 
year  of  our  Lord  at  B.  aforesaid,  in  the  county  aforesaid, 

unlawfully,  knowingly,  and  designedly  did  falsely  pretend  to 
C.  D.,  that  the  said  A.  B.  was  then  and  there  sent  to  the  said 
C.  D.  by  one  E.  F.  to  request  the  loan  of  ten  dollars,  and  that 
the  said  E.  F.  desired  the  said  A.  B.  to  say  that  the  said  E.  F. 
would  repay  the  same  to  the  said  C.  D.  on  the  next  following 
day  ;  by  means  of  which  said  false  pretences  the  said  A.  B.  did 
then  "and  there  unlawfully,  knowingly,  and  designedly  attempt 
and  endeavor  to  obtain  from  the  said  C.  D.  certain  uKMiey,  to 
wit,  the  sum  of  ten  dollars  of  the  moneys  of  the  said  C.  D.,  with 
intent  then  and  there  to  cheat  and  defraud  the  said  C.  D.  of  the 
same.  Whereas,  in  truth  and  in  fact,  the  said  A.  B.  was  not 
sent  to  the  said  C.  D.  by  the  said  E.  F.  to  request  the  loan  of  ten 
dollars,  or  any  other  sum  of  money;  and  whereas,  in  truth  and 
in  fact,  the  said  E.  F.  did  not  say,  or  desire  the  said  A.  B.  to  say, 
that  the  said  E.  F.  would  repay  the  same  to  the  said  C.  D.  on  the 
next  following  day,  as  the  said  A.  B.  then  and  there  well  knew  ; 
contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, etc. 

(7i)  Arch.  C.  P.  19th  ed.  p.  728.      For  administering  cantharides,  see  supra, 
138a. 
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(1058)  Poisoning^  hy  mixing  arsenic  with  water^  and  administering 
the  same  iciih  intent  to  kill,  under  Ohio  statute.{o) 

That  A.  B.  and  C.  D.,  on  the  thirtj^-first  day  of  January,  in 
the  3'ear  of  our  Lord  one  thousand  eight  hundred  and  fifty- 
four,  in  the  county  of  Hamilton  aforesaid,  unlawfully,  wilfullj'-, 
and  with  malice  aforethought,  a  certain  quantity,  to  wit,  four 
ounces,  of  white  arsenic,  then  and  there  being  a  deadly  poison, 
did  put,  mix,  and  mingle  into  and  with  a  certain  quantity  of 
water,  to  wit,  the  quantity  of  one  quart  of  water,  and  the  said 
poison  being  so  mixed  and  mingled  as  aforesaid,  they  the  said 
A.  B.  and  C.  D.,  then  and  there  well  knowing  the  said  white 
arsenic  to  be  so  mixed  and  mingled  as  aforesaid,  and  then  and 
there  well  knowing  the  said  white  arsenic  to  be  a  deadly  poi- 
son, on  the  day  and  year  aforesaid,  and  in  the  countj'^  aforesaid, 
did  unlawfully,  wilfully,  and  with  malice  aforethought,  admin- 
ister the  said  white  arsenic,  so  mixed  and  mingled  as  aforesaid 
with  the  water  aforesaid,  to  one  M.  N^.,  then  and  there  being,  for 
the  purpose  and  with  the  intent  then  and  there  to  destroy  and 
take  the  life  of  him  the  said  M.  IST. 

(1059)  Administering  'poison  with  intent  to  murder.{p) 

That  A.  B.,  etc,  on,  etc.,  in  the  county  aforesaid,  feloniously 
and  unlawfully  did  administer  to  one  J.  N".  ("  administer  to  or 
cause  to  be  taken  by  any  person"),  a  large  quantity  of  a  certain 
deadly  poison  called  ,  to  wit,  two  drachms  of  the  said 

("any  poison  or  other  destructive  thing"),  with  intent 
then  and  there  and  thereby  feloniousl}^  wilfully,  and  of  his 
malice  aforethought,  the  said  J.  N.  to  kill  and  murder,  against, 
etc.,  and  against,  etc.     {Gonclude  as  in  book  1,  chapter  3.) 

(o)  ■Warren's  C.  L.  93. 

(p)  This  form  is  based  on  7  Wm.  4  anil  1  WvA.  c.  85,  s.  2,  which  enact  tliat 
"whosoever  shall  administer,  or  eansc  to  administer  to,  or  oanse  to  be  taken  hy 
any  person,  any  i)oison  or  other  destructive  thiiiMf,"  "sliall  he  Lriiilty  ofCelony," 
etc.  The  form  in  the  text,  however,  would  nnilouhtedly  be  held  good  as  at 
common  law  in  tiiosc;  states  where  no  statute  exists. 
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(1059rt)  Administering  j^'^^ son  with  intent  to  procure  miscarriage, 
under  English  statute. 

That  J.  S.,  etc.,  at,  etc.,  on,  etc.,  feloniously  and  unlawfully 
did  administer  to  and  cause  to  be  taken  by  one  A.  ]^.,  a  large 
quantity,  to  wit,  two  ounces,  of  a  certain  noxious  thing  called 
savin,  with  intent  thereby  then  to  procure  the  miscarriage  of 
the  said  A.  N.,  against,  etc.(^)     {Conclude  as  in  book  1,  chapter  3.) 

(10596)  Administering  poison  with  intent  to  murder,  under 
English  statute. 

—  feloniously  and  unlawfully  did  administer  to  one  J.  I^. 
("  administer  to  or  cause  to  he  administered  to  or  to  be  taken  by 
any  person^')  a  large  quantity,  to  wit,  two  drachms  of  a  certain 
deadly  poison  called  white  arsenic  ("  any  poison  or  other  destruc- 
tive thirig^'),  with  intent  thereby  then  feloniously,  wilfully,  and 
of  his  malice  aforethought,  the  said  J.  JST.  to  kill  and  murder; 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  lady  the  queen,  her  crown  and  dig- 
nity. [Add  counts  stating  that  the  defendant  "  did  cause  to  be  ad- 
ministered to  J.  N".,"  a7id  "  did  cause  to  be  taken  by  J.  i^.  a 
large  quantity,"  etc. ;  aiul  if  the  dcscripition  of  poison  be  doubtful, 
add  counts  describing  it  in  different  loays ;  and  one  count  stating 
it  to  be  "a  certain  destructive  thing  to  the  jurors  aforesaid  un- 
known." The  indictment  must  allege  the  thing  administered  to  be 
poisonous  or  destructive ;  and,  therefore,  an  iiulictment  for  administer- 
ing sp)onge  mixed  ivith  milk,  not  alleging  the  sponge  to  be  destructive, 
was  holden  bad.  H.  v.  Powles,^  G.  ^  F.  571.  If  there  be  any  doubt 
whether  the  poison  was  intended  for  J.  N.,  add  a  count  stating  the  in- 
tent to  be  "  to  commit  murder^'  generally.  See  B.  v.  Ryan,  2  M.  ^ 
Bob.  213.](r)     {Conclude  as  in  booh  1,  chapter  3.) 

(1059c)  Administering  poison  so  as  to  endanger  life,  etc.,  binder 
English  statute. 

— feloniously,  unlawfully,  and  maliciously  did  administer  to 
one  J.  ]^.  ("  administer  to  or  cause  to  be  administered  to  or  taken  by 

(q)  Arch.  C.  P.  19th  ed.  p.  771. 
{r)  Arch.  C.  P.  19th  ed.  p.  706. 
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any  person'')  a  large  quantity,  to  wit,  two  drachms  of  a  certain 
deadly  poison  called  \^\\\iQ?iV9,QmQ,{^'' any -poimn  or  other  destr active 
or  noxious  thing''),  and  thereby  then  did  endanger  the  life  of  the 
said  J.  ]Sr.  ;  against,  etc.  [Add  a  count  stating  that  the  defendant 
"  did  cause  to  be  taken  by  J.  N.  a  large  quantity,"  etc.']{s)  {Con- 
clude as  in  book  1,  chapter  3.) 

(1060)  Attempting  to  commit  suicide.{t) 

The  jurors,  etc.,  upon  their  oath  present,  that  Marian,  the  wife 
of  Henry  Thomas  Johnson,  late  of  B.,  in  the  county  of  S.,  la- 
borer, on  the  first  day  of  June,  in  the  year  of  our  Lord 
with  force  and  arms,  at  B.  aforesaid,  in  the  county  aforesaid,  un- . 
lawfully  and  wilfully  did  cast  and  throw  herself  from  and  otf  a 
certain  steamboat  called  the  "  Bee,"  then  and  there  being  pro- 
pelled along  the  waters  of  a  certain  river  there,  called  the  Thames, 
into  the  waters  of  the  said  river,  with  the  wicked  intent  and  pur- 
pose of  then  and  there  feloniously,  wilfully,  and  of  her  malice 
aforethought,  clioking,  suflbcating, drowning, and  murdering  her- 
self in  and  by  the  waters  aforesaid.  And  so  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  say,  that  the  said  M.  J.,  on  the  day 
and  year  aforesaid,  at  B.  aforesaid,  in  the  county  aforesaid,  uu- 
lawfull}',  wilfully,  and  wickedly  did  attemptand  endeavor  feloni- 
ously, wilfully,  and  of  her  maliceaforethought,tokilland  murder 
herself  in  the  manner  aforesaid  ;  against  the  peace,  etc. 

(1060a)  Letter  soliciting  to  buggery. 

That  E.  R.,  etc.,  on,  etc.,  at,  etc.,  unlawfully,  wickedly,  and 
indecently  did  write  and  send,  and  cause  and  procure  to  be  writ- 
ten and  sent  to  W.  J).  G.  0.,  a  certain  letter,  to  wit,  the  letter 
mentioned  and  set  forth  in  the  first  count  of  this  indictment, 
w^ith  intent  tliereby  to  move  and  incite  the  said  W.  D.  G.  0., 
to  attempt  and  endeavor,  feloniously,  and  wickedly,  to  commit 
and  perpetrate  with  him  the  said  E.  R.,  the  detestable  crime  of 
buggery,  and  by  the  means  aforesaid  did  unlawfully  and 
wickedly  attempt  and  endeavor  to  incite  the  said  W.  1).  G.  0., 

(.S-)   Arcli.  C.  r.   1;m1i  cd.  p.  72J). 

It)  Sec  f>  Co.\,  C.  C.  Appendix,  ]).  xcii.  for  iiidictiiu-nts  for  participation  in 
suicide  ;  and  see  also  ante,  107,  13b. 
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to  attempt  to  commit  and  perpetrate  with  him  the  said  E.  R. 
the  detestable,  horrid,  and  abominable  crime  atbpesaid,  against, 
etc.(w)     {Conclude  as  in  book  1,  chapter  3.) 

(w)  It  was  held  in  \\.  v.  Kansford,  13  Cox  C.  C.  9,  that  this  count  charged  an 
indictable  misdemeanor. 

The  evidence  was  that  O.  was  a  boy  at  school,  and  that  he  hail  received  two 
other  letters  from  the  prisoner,  which  he  read,  but  that  when  he  received  the  one 
mentioned  in  the  above  count  he  did  not  read  it,  nor  was  he  in  any  way  aware  of  its 
contents,  but  handed  it  over  to  the  school  authorities.  It  was  i-uled  that  the  send- 
ing the  letter  proved  the  attempt  to  incite,  although  it  might  be  doubtlul  whether 
it  could  be  said  to  amount  to  inciting  or  soliciting,  inasmuch  as  O.  was  not  aware 
of  its  contents. 

Pollock,  B. — I  am  clearly  of  opinion  that  the  seventh  count  is  good.  In  Sclia- 
Jield's  case  (Cald.  3E»7),  Lord  Mansfield,  C.  J.,  says:  "  So  long  as  an  act  rests 
on  bare  intention,  it  is  not  punishable,  but  immediately  when  an  act  is  done,  the 
law  judges  not  only  of  the  act  done,  but  the  intent  with  which  it  is  done,  and  if 
accom]»anied  with  an  unlawful  and  malicious  intent,  though  the  act  itself  would 
otherwise  have  been  innocent,  the  intent  being  criminal,  the  act  becomes  crimi- 
nal and  punishable."  Was,  then,  the  third  letter,  with  its  inclosure,  an  act  done 
with  a  criminal  intent?  I  think  that  the  sending  of  it  to  the  boy  with  a  criminal 
intent  was  a  criminal  act  done,  though  the  letter  was  not  seen  by  the  boy,  within 
the  above  dictum  of  Lord  Mansfiehl.  See  Wh.  Cr.  L.  8th  ed.  §  172.  That  a 
solicitation  to  commit  adultery  is  not  indictable,  see  Ibid. 
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CHAPTER  XIII. 

REVOLT,  PIRACY,  AND  VIOLATION  OF  THE  LAWS 
CONCERNING  THE  SLAVE-TRADE,  (a) 

1061)  Making  a  revolt. 

1062)  Endeavoring  to  make  a  revolt. 

1063)  Same,  setting  out  the  "endeavor"  to  consist  in  a  conspiracy,  etc. 

1064)  Setting  out  the  endeavor  to  consist  in  a  solicitation  of  others  to  neg- 

lect their  duty,  etc. 

1065)  Setting  out  the  endeavor  to  consist  in  an  assemblage  of  the  crew  in 

a  riotous  manner,  etc. 

1066)  Laying  the  time  with  a  continuando. 

1067)  Piracy,  at  common  law. 
1(168)  Riot  on  board  ship. 

1069)  Confining  the  master,  etc. 

1070)  Piratically  and  feloniously  running  away  with  a  vessel,   and  aiding 

and  abetting  therein,  etc.,  and  assaulting  master. 
First  count,  running  away  with  vessel. 

1071)  Running  away  with  goods,  etc. 

1072)  Same,  stated  more  specially. 

1(17.3)  Assaulting  master  and  running  away  with  goods,  etc. 

1074)  Against  principal  offender  for  running  away  with  vessel. 

1075)  Against  others  as  accessories. 

1076)  Breaking  and  boarding  a  ship,  assaulting,  etc.,  the  crew,  and  steal- 

ing, etc.,  the  cargo. 
1()77)  Piratically  breaking  into,  taking,  and  carrying  away  a  ship  and  cer- 
tain goods  on  board  the  same. 

1078)  Against  a  seaman  for  laying  violent  hands  upon  his  commander,  with 

intent  to  prevent  his  fighting  in  defence  of  his  ship. 

1079)  Attempting  to  corrupt  a  seaman  to  turn  marauder,  and  to  run  away 

with  u  ship. 
1(^80)   Against  an  accessary  to  a  piracy  before  the  fact. 

1081)  Against  an  accessary  to  a  piracy  after  tlie  fact. 

1082)  Fitting,  ecjuipping,  and  preparing,  and  being  concerned  in  fitting, 

etc.,  vessels  for  the  slave-trade  in  ports  of  the  United  States,  as 
master  or  owner,  under  the  A(;t  of  20th  April,  1818,  §§  2,  3. 
(1083)   Same,  bnt  leaving  out  allegation  that  offence  was  after  tlie  act,  and 
averring  defendant  caused  the  vessel  to  sail. 

(a)  Sec  Wh.  Cr.  L.  8th  ed.  §  1876. 
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(1084)  Preparing  the  vessel,  etc. 

(1085)  Aiding  and  iibettinij  in  preparing,  etc. 

(1086)  Serving   on    board  of  u  vessel  engaged   in  the   slave-trade,   under 

act  of  lOtlv  May,    1800,  §§  2,   3.     First  count,  the  vessel  being 
American. 

(1087)  Second  count,  the  vessel  being  foreign. 

(1088)  Third  count.     Same,  stated  more  specially. 

(1089)  Another  form  for  the  same. 

(1090)  Fitting  out  slaver,  etc. 

(1091)  Forcibly  confining  and  detaining  negroes  taken   from  the  coast  of 

Africa,  ■with  intention  of  making  slaves  of  them,  and  for  aiding 
and  abetting,  under  act  of  15th  May,  1820,  §  5. 

(1092)  Against   a   part   of    defendants   as    principals    and    the    others    as 

accessaries. 

(1093)  Taking  on  board  and  receiving  from  the  coast  of  Africa,  negroes, 

etc.,  under  the  act  of  20th  Aj^ril,  1818,  §  4. 

(1094)  Forcibly  bringing   and   carrying   away  negroes  from    tlie   coast  of 

Africa,  for  the  purpose  of  making  slaves  of  them,  under  act  of 
15th  May,  1820,  §  4. 

(lOGl)  Maldng  a  rev  M. 

That  H.  G.  et  al.,  all  late,  etc.,  on,  etc.,  in  and  on  board  of  a 
certain  American  ship  and  vessel  called  the  "Hibernia,"  then 
lying  within  the  jurisdiction  of  a  foreign  state  and  sovereign,  to 
wit,  at,  etc.,  the  same  then  and  there  being  an  American  ship 
and  vessel,  belonging  to  certain  persons,  citizens  of  the  United 
States,  whose  names  are  to  the  jurors  aforesaid  as  yet  unknown, 
and  which  ship  or  vessel  one  A.  B.  was  then  and  Ihere  master, 
with  force  and  arms,  did  make  a  revolt,  etc.  (by  unlawfully, 
wilfully,  and  with  force  usurping  the  command  of  such  ship  and 
vessel  from  the  said  tlie  master  thereof,  or,  by  unlavvfull}', 

wilfully,  and  with  torce  depriving  the   said  the   master 

thereof,  of  his  authority  and  command  on   board  of  the  said 
vessel,  etc.),(6)  they,  the  said  H.  G.  et  al.,  then  and  there  being 

{b)  One  of  the  segments  of  the  passage  in  brackets,  o,r  an  averment  of  a  sim- 
ilar character  under  the  act,  is  made  necessary  by  the  decision  of  JudTc  Kane,  in 
the  case  of  U.  S.  v.  Almeida,  Dist.  Ct.  U.  S.,  Piiil.,  Feb.  1847.  (WhTCr.  ]..  sth 
ed.  §1880.)  "  The  indictment, "  he  said,  "on  wliich  these  prisoners  were  convicted 
a  few  days  ago,  charges  that  on  the  first  day  of  November  last,  upon  the  high 
seas,  etc.,  they,  being  'seamen  of  an  American  vessel,  to  wit,  the  banjiie 
"Pons,"  with  force  and  arms,  did  then  and  tlicre  feloniously  make  a  revolt  on 
board  the  said  ship,  contrary,'  etc. 

"  A  motion  has  been  made  in  arrest  of  judgment,  on  thi  ground  that  the 
oft'ence  is  not  set  forth  in  the  indictment  with  adec^uate  certainty ;  and  it  has 
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the  crew  of  the  said  ship  and  vessel,  against,  etc.,  and  contrary, 

been  contended  that,  under  the  acts  of  congress  now  in  force,  it  was  incumbent 
on  the  prosecution  to  set  out  more  specifically  the  acts  which  make  up  the  offence 
charged. 

'•  The  question  presented  by  the  record  is  more  interesting  than  difficult ;  but 
as  it  appears  to  bo  of  the  first  impression,  it  properly  invites  an  exposition  of  the 
views  of  the  court  in  dt-ciding  it. 

"The  law  secures  to  every  man  who  is  brought  to  trial  on  a  charge  of  crime, 
that  the  acts  which  constitute  his  alleged  guilt  shall  be  set  forth  with  reasonable 
certainty  in  the  indictment  which  he  is  called  upon  to  plead  to.  This  is  his  per- 
sonal right — indispensable,  to  enable  him  to  traverse  the  facts,  if  he  believe  them 
to  be  untndy  charged ;  to  deny  their  asserted  legal  bearing,  if  in  his  judgment 
they  do  not  establish  the  crime  imputed  to  him  ;  or  to  admit  at  once  the  facts  and 
the  conclusions  from  them,  if  he  be  conscious  of  guilt.  It  is  important  to  his 
protection  also,  in  case  he  should  be  a  second  time  charged  for  the  same  offence, 
that  there  should  be  no  uncertainty  as  to  that  for  which  he  was  tried  before.  And 
besides  all  this,  which  may  be  supposed  to  regard  the  accused  alone,  it  is  neces- 
sary for  the  proper  action  and  justification  of  the  court,  that  it  should  clearly 
appear  from  facts  patent  on  the  reco)-d,  that  a  specific,  legally  defined  crime  has 
been  committed,  for  which  sentence  is  to  be  awarded  according  to  the  laws  that 
apply  to  it. 

•'There  are  exceptions,  or  rather  limits,  to  the  application  of  this  principle; 
but  they  all  refer  themselves  to  the  peculiar  character  of  the  ofVeiice  charged. 
Tluis,  an  indictment  against  a  'common  barrator,'  or  for  'keeping  a  common 
gaming-house,'  or  'a  house  of  ill-fame,'  is  good  witliout  a  specilication  of  acts; 
for  the  essence  of  the  oirence  in  these  cases  is  habitual  character.  So  also,  where 
the  charge  is  not  the  absolute  i)er])etration  of  an  ofi'ence,  but  its  primary  charac- 
teristic lies  in  the  intent,  instigation,  or  motion  of  the  party  towards  its  perpetra- 
tion ;  the  acts  ol'  the  accused,  important  only  as  developing  the  mala  mens,  and 
not  constituting  of  themselves  the  crime,  need  not  be  spread  ujion  the  record. 
Such  are  certain  cases  of  conspiracy,  and  those  of  attempt  or  soli(;itation,  to  com- 
mit a  known  crime;  where  the  mental  purpose  may  not  have  been  matured  into 
eifective  action,  or  lias  had  reference  to  criminal  action  by  a  tliird  i)arty — a  class 
of  exceptions,  this  last,  which  vindicates  much  of  the  judicial  action  under  this 
statute. 

"  But  these  are  only  exceptions:  the  principle  is  as  broad  as  the  common  law. 
It  is  not  enough,  and  never  has  been,  to  charge  against  a  party  a  mere  legal  con- 
clusion, as  justly  inferential  from  the  facts  that  are  not  tiiemselves  disclosed  on 
the  record.  You  nuiy  not  charge  treason,  murder,  or  piracy,  in  round  general 
phrases.      You  nnist  set  out  the  act  wliich  constitutes  it  in  the  ])articular  case. 

"  Following  out  tlie  princi])le,  it  has  always  l)een  lielil  that  where  various  acts 
have  been  enumerated  in  a  statute,  as  included  in  the  same  category  of  crime, 
and  to  be  punislied  aHke,  it  is  not  enougli  to  charge  the  violation  of  sucli  a  statute 
in  disjinictive  or  alternative  terms.  That  is  to  say,  you  nuist  not  charge  its  vio- 
lation to  have  l)een  in  this  or  that  or  anotiier  ])articular,  leaving  the  defendant 
uncertain  wliich  or  how  maii\-  of  tl)e  enunu'rated  ])artieulars  he  is  to  answer  to. 
He  is  entitled  to  precise  notice  of  the  accusation  against  hini 

"All  these  are  long  recogni/.c(l  rules  of  the  criminal  law,  framed  for  the  pro- 
tection of  innocence,  and  not  unfretjui'Utly  essential  to  its  safety.  The  court  has  no 
right  to  (lisregarfl  them,  even  if  it  would  ;  on  the  contrary,  it  is  called  u])on  by 
the  highest  duty  that  nwin  can  owe  his  fellow,  to  see  to  it  that  they  lose  none  of 
that  i'diciency  tf)r  good  wliich  is  due  to  the  uniformity  and  certainty  of  their  ap- 
plicntioii.  'J'he  defendants  have  asserted  of  record,  that  in  their  case  these  rules 
of  jileading  have  not  been  conformed  to,  that  they  liave  not  had  such  notice  of 
the  ollenee  charged  against  them  as  the  law  rc(|uires,  and  that  there  is  not  now 
within  the  jiidici;il  knowledge  of  the  coiu't  that  precise  and  specific  assurance  of 
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etc.  {Conclude  as  in  hook  1,  chapter  3,  and  see  17,  18, 181,  r?., 
239,  n.) 

{Add  count  for  endeaiwinrj  to  commit  revolt  as  in  next  form.{c) 

tlit'ir  guilt,  which  can  warrant  us  in  pronouncing  sentence  upon  this  verdict.  If 
it  be  so,  tliey  are  not  too  hit(?  in  l)ringing  tlie  fact  to  our  notice. 

"The  indictment,  it  is  understood,  is  in  accordance  with  tlie  precedents  under 
the  crimes'  act  of  1  790.  By  the  8th  section  of  that  act  it  was  enacted,  tliat  if 
any  seaman  shall  lay  violent  hands  on  his  commander,  thercl)y  to  hinder  him  from 
defendinir  his  ship,  or  the  goods  committed  to  his  trust,  '  or  shall  make  a  revolt 
in  the  ship,'  he  shall  be  adjudged  to  be  a  pirate  and  a  felon;  and  by  the  I2th 
section  it  was  enacted,  that  if  any  seaman  shall  confine  the  master  of  any  ship 
or  vessel,  or  '  endeavor  to  make  a  revolt'  in  sucdi  ship,  he  shall  on  conviction 
suffer  imprisonment  and  fine. 

"Almost  all  the  indictments  tliat  have  been  framed  under  this  act  for  offences 
similar  to  the  present,  have  charged  the  offence  in  the  words  of  the  r2th  section, 
for  '  endeavorinc  to  made  a  revolt  '  U.  S.  v.  Bladen,  1  F.  C.  C.  R.  213  ;  U.  S. 
I'.  Smith,  3  W.  C.  C.  R.  78  ;  U.  S.  v.  Smith  and  Combs,  3  W.  C.  C.  R.  526  ;  U. 
S.  V.  Kelly,  4  W.  C.  C.  R.  528  ;  U.  S.  v.  Smith,  1  Mas.  147  ;  U.  S.  v.  Hamil- 
ton, 1  Mas*  443  ;  U.  S.  v.  Keefe,  3  Mas.  457  ;  U.  S.  v.  Hemmer,  4  Mas.  105  ; 
U.  S.  y.  Haines,  5  Mas.  272  ;  U.  S.  v.  Gardner,  5  Mas.  4U2  ;  U.  S.  c.  Barker,  5 
Mas.  404  ;  U.  S.  v.  Savage,  5  Mas.  460;  U.  S.  v.  Thompson,  1  Sumn.  168;  U. 
S.  r.  jNIorrison,  1  Sumn.  448  ;  U.  S.  v.  Ashton,  2  Sumn.  13  ;  U.  S.  v.  Cassed'y, 
2  Sumn.  582;  U.  S.  v.  Rogers,  3  Sumn.  342.  Now,  as  we  have  already  re- 
marked, a  charge  for  sucli  an  offence  as  was  the  subject  of  all  these  cases,  rest- 
ing merely  in  the  endeavor,  not  going  to  the  perfected  act,  was,  according  to  ail 
the  authorities,  well  laid  in  the  succinct  descriptive  words  of  the  section  ;  and  in 
the  only  cases  under  the  8th  section,  in  which  the  principal  offence  of  makins  a 
revolt  was  charged  (U.  S.  v.  Sharp,  1  P.  C.  C.  R.  118;  Same  v.  Same,  1  P.^^C. 
C.  R.  131  ;  and  U.  S.  v.  Haskell,  4  W.  C.  C.  R.  402),  the  indictment  waj 
quashed  or  the  judgment  arrested  on  other  grounds,  or  else  the  acquittal  of  the 
prisoner  made  it  necessary  to  discuss  the  question  which  is  now  before  us.  No 
sentence  has  ever  been  pronounced  on  such  a  conviction. 

"  indeed,  the  courts  before  whom  the  cases  were  tried  on  indictments  like  this, 
though  the  particular  question  was  not  raised  upon  the  pleadings,  felt  themselves 
embarrassed  by  the  undefined  phraseology  of  the  act  of  congress,  and  Judge  Wash- 
ington more  than  once  recommended  to  the  jury  not  to  find  the  defendant  guilty 
of  either  making  or  endeavoring  to  make  a  revolt,  however  strong  the  evidence 
might  be.      See  U.  S.  v.  Sharp,  and  U.  S.  v.  Bladen,  ut  supra. 

"The  question  of  the  meaning  of  these  terms  was  at  last  submitted  to  the 
supreme  court  of  the  United  iStates,  in  a  case  that  went  up  on  a  certificate  of 
division  from  this  circuit  (U.  S.  r.  Kelly,  ut  supra,  and  Wheat.  417),  and  in  the 
spring  of  1826  the  import  of  the  act  of  congress  of  1 790  was  judicially  determined. 

"  In  1835,  however,  a  new  act  of  congress  was  passed,  which,  obviously  refer- 
ring to  the  language  of  the  supreme  court  in  Kelly's  case,  yet  not  adojiting  it,  pro- 
ceeded to  declare  what  violations  of  law  should  thereafter  be  deemed  to  constitute 
the  crime  of  revolt.     The  language  of  the  first  section  of  this  act  is  as  follows  :  — 

"  'If  any  one  or  more  of  the  crew  of  any  American  ship  or  vessel  on  the  high 
seas,  or  on  other  waters  within  the  adniiralt}-  or  maritime  jurisdiction  of  the  United 
States,  shall  unlawfully,  wilfully,  and  with  force,  or  by  fraud,  threats,  or  other 
intimidations,  usurp  the  command  of  such  ship  or  vessel  from  the  master,  or  other 


(c)  A  count  for  a  revolt  may  be  joined  with  a  count  for  an  endeavor  to  com- 
mit a  revolt,  and  after  a  general  conviction,  judgment  will  not  be  arrested  on 
account  of  such  joinder.      U.  S.  v.  Peterson,  1  Wood.  &  Min.  305. 
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(1062)  Endeavorivg  to  make  a  revoU.{d) 

That  A.  B.,  late  of,  etc.,  C.  D.,  late  of,  etc.,  and  E.  F.,  late  of, 
etc.  {specify  every  one  separately^  as  above),  heretofore,  to  wit,  on, 

lawful  commanding  officer  thereof,  or  depri^'e  him  of  his  authority  and  command 
on  board  tliereof,  or  resist  or  prevent  him  in  the  free  and  lawful  exercise  thereof, 
or  transfer  such  authority  and  command  to  any  other  person  not  lawfidly  entitled 
thereto,  CA'ery  such  person  so  oifending,  his  aiders  or  abettors,  shall  be  deemed 
guilty  of  a  revolt  or  mutiny  and  felony ;  and  shall,  on  conviction  thereof,  be  pun- 
irfihed  by  fine  not  exceeding  two  thousand  dollars,  and  by  imprisonment  and  con- 
finement to  hard  labor  not  exceeding  ten  years,  according  to  the  nature  and  aggi'a- 
vation  of  the  offence.' 

"  The  unlawful  acts,  ■which  now  fall  within  the  definition  of  a  maritime  revolt, 
are  distributed  by  the  language  of  this  section  into  four  categories  or  classes :  1. 
Simple  resistance  to  the  exercise  of  the  caj)tain's  authority  ;  2.  The  deposition  of 
the  captain  from  his  command  ;  3.  The  transfer  of  the  captain's  power  to  a  third 
person  ;  4.  The  usurpation  of  the  captain's  power  by  the  party  accused. 

"It  is  impossible  to  analyze  the  section  as  I  liave  done,  without  remarking  that 
the  oil'ences  which  it  includes,  however  similar  in  character,  differ  widely  in  degree. 
The  simple  act  of  unpremeditated  resistance  to  the  captain  cannot  be  identified 
with  his  formal  degradation  from  the  command,  still  less  with  the  usurpation  of 
liis  station,  without  overlooking  the  gradations  of  crime,  and  confounding  the 
acccidental  tui-bulence  of  a  heated  sailor  with  the  deliberate  and  daring  triumphant 
conspiracy  of  mutineers. 

"This  indictment,  however,  makes  no  reference  to  these  statutory  distinctions. 
It  pin-fues  the  ])recedents  in  use  bei'ore  the  act,  and  charges  all  the  prisoners,  sim- 
ply and  alike,  with  '  making  a  revolt:'  and  in  this,  we  are  told,  it  conforms  to 
otiier  indictments  which  have  been  framed  by  different  attorneys  for  the  United 
States  since  the  act  was  passed.  But  is  there  in  this  such  a  clear  and  speciiic 
descri])tion  of  the  ofl'ence  of  each  of  these  men  as  the  rules  of  criminal  jjleading 
jirescribe,  and  the  language  of  tlie  act  has  niade  easily  j)racticable '?  Is  it  more 
tlian  a  charge  in  the  alternative  or  disjunctive,  when  the  terms  in  which  the 
chiirge  is  made  must  be  resolved  into  alternative  or  disjunctive  propositions  in 
order  to  be  understood  ?  Does  this  court  see,  on  inspt'cting  the  record  of  this 
conviction,  and  will  other  courts,  who  may  hereafter  refer  to  it  for  a  ))recedent, 
.see  tliat  clear  reference  to  the  grades  of  guilt  recognized  by  the  act  of  congress, 
which  siiould  explain  the  difference  properly  to  be  made  in  the  sentences  of  the 
prisoners  ? 

"  Tlie  circumstauces  of  tliecase,  as  they  are  known  to  the  judge  who  prtfsided  at 
the  trial,  illustrate  the  force  of  this  last  (juestion.  Among  the  jjrison^-rs  is  a  ])rin- 
cipal  officer  of  tlie  ship,  who,  aeconling  to  the  evidence  upon  wiiich  tiie  jury  con- 
victed him,  was  the  moving  spirit  and  ])rincipal  actor  of  the  revolt,  who  struck 
the  cajjtain  to  the  deck  with  a  deadly  weapon,  imi)risoned  iiim,  bound,  in  a  dark- 
ened state-room,  witli  u  sentry  at  the  door,  wiiile  he  himself  nsin-ped  the  com- 
mand of  the  shi]),  contimiing  to  exercis*;  it  till  he  was  within  two  hours'  travel  of 
the  city.  Another  prisoner  is  a  simph-  seaman,  wiiose  olfence  consisted  in  omit- 
ting to  interfere  for  the  caj)tain's  resiiic,  ratiier  than  in  any  more  direct  agency 
against  him.  Had  the  several  categori«'S  of  crime  wliich  the  8th  .section  indicates 
formed  th(!  .subjects  of  charge  in  as  many  counts  of  tlie  indictment,  is  it  not  alto- 


(d)  U.  S.  r.  Veal,  New  York,  1847.  The  defendant  was  convi<ted.  See 
"VVh.  Cr.  ]j.  Hth  ed.  ji}  1S80.  The  particiilarization  of  mode  of  emlcavor  is  not 
given  in  tlie  original  form,  as  sustained  liy  the  court.  But  it  sliould  be  given  for 
the  reasons  stated  in  vMineitla's  case,  mtipru.      See  ii'J'iii,  lotiS-y. 
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etc.,  with  force  and  arms,  on  the  high  seas,  out  of  tlie  jurisdic- 
tion of  any  particular  state  of  the  said  United  States,  on  waters 
within  the  admiralty  and  maritime  jurisdiction  of  the  said 
United  States,  and  within  tiic  jurisdiction  of  this  court,  in  and 
on  board  of  a  certain  American  vessel,  being  a  called  the 

whereof  one  G.  II.  was  then  and  there  tlie  master  and 
commander,  did  then  and  there  endeavor  to  make  a  revolt  (and 
in  pursuance  of  such  endeavor  did,  etc.,  specifying  mode),  they, 
the  said  A.  B.,  C.  D.,  and  E.  F.,  then  and  there  being  {state  num- 
ber) of  the  crew  of  tlie  said  American  vessel  called  the 
against,  etc.,  and  against,  etc.     {Conclude  as  in  book  1,  cluipter  3.) 

(1063)  Second  count.     Same,  setting  out  the  "  eyvleavor''  to  consist 
in  a  conspiracy,  etc. 

That  the  said  A.  B.,  C.  D.,  and  E.  F.,  heretofore,  to  wit,  on, 
etc.,  wnth  force  and  arms,  upon  the  high  seas,  out  of  the  juris- 
diction of  any  particular  state  of  the  said  United  States,  on 
waters  within  the  admiralty  and  maritime  jurisdiction  of  the 
said  United  States,  and  within  the  jurisdiction  of  this  court,  in 
and  on  board  of  a  certain  American  vessel,  being  a  called 

the  whereof  one  G-.  H.  was  then  and  there  the  master  and 

commander,  did  then  and  there  endeavor  to  make  a  revolt,  in 
this,  that  they,  the  said  A.  B.,  C.  D.,  and  E.  F.,  did  then  and 
there  combine,  conspire,  and  confederate  with  K,  L.  and  M.  N"., 
on  board  of  the  said  vessel  called  the  to  make  a  revolt  in 

and  on   board  of  the  said  vessel  called  the  they  the  said 

gether  possible  that,  upon  the  same  evidence,  one  of  these  would  now  stand  con- 
victed on  several  charges,  the  other  of  but  one,  and  that  the  lightest  on  tlie  list  ? 

"  But  this  is  illustration  merely  :  the  argument  is  independent  of  it.  The  party 
accused  is  entitled  to  the  most  clear  specification  of  his  offence  that  his  character 
and  circumstances  reasonably  admit  of;  and  it  cannot  be  said  that  he  has  had  this, 
when  a  more  direct  description  is  furnished  in  the  very  words  of  the  act  under 
which  he  is  indicted.     The  judgment,  therefore,  must  be  arrested. 

"In  thus  deciding  upon  the  insidliciency  of  the  indictment,  the  court  is  not 
insensible  to  the  consideration  that  perhaps  very  little  of  essential  wrong  might 
have  been  sustained  by  either  of  the  prisoners  if  we  could  lawfully  have  proceeded 
to  the  sentence.  The  facts  cannot  be  more  I'althfuUy  examined,  nor  the  merits  of 
the  case  more  ably  developed  in  argument,  nor,  as  it  seems  to  us,  more  candidly 
and  intelligently  apprehended  by  the  jury,  than  they  Avere  in  the  protracted  and 
laborious  trial  vvhich  recently  closed.  But  we  have  no  right  to  consider  of  policy, 
at  best  probable,  in  reference  to  a  single  case,  when  we  are  called  on  to  a])ply  the 
CiMieral  principles  of  established  law,  and  to  register  a  precedent  for  the  future 
action  of  the  court.  We  j)erform  a  single  and  unmixed  duty,  when  we  declare, 
upon  the  call  of  the  accused,  what  are  their  legal  rights." — MS.  Report. 
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then  and  there  beino-  {state  number)  of  the  crew  of  the  said 
vessel  called  the  against,  etc.,  and  against,  etc.     [Condade 

as  in  book  1,  chapter  3.) 

Third  count. 

{TJle  second  couyit^sfriking  ont):  "did  then  and  there  endeavor 
to  make  a  revolt,  in  this,  that  they,  the  said  ." 

Fourth  count. 

{Like  third,  county  substituting):  "did  then  and  there  combine, 
conspire,  and  confederate  with  some  other  person  or  persons,  on 
board  of  said  vessel,  being  a  called  the  to  the  jurors 

aforesaid  unknown,  to  make  a  revolt,"  etc., /or  "did  then  and 
there  combine,  conspire,  and  confederate  with  on  board  of 

said  called  the  to  make  a  revolt,"  etc. 

(1064)  Fifth  count.     Same  as  firsts  setting  out  the  endeavor  to  con- 
sist in  a  solicitation  of  others  to  neglect  their  dutg,  etc. 

That  the  said  A.  B.,  C.  D.,  etc.  heretofore,  to  wit,  on, 

etc.,  with  force  and  arms,  on  the  high  seas,  out  of  the  jurisdic- 
tion of  any  particular  state  of  the  said  United  States  of  America, 
on  waters  within  the  admiralty  and  maritime  jurisdiction  of  the 
said  United  States,  and  within  the  jurisdiction  of  this  court,  in 
and  on  board  of  a  certain  American  vessel,  being  a  called 

the  whereof  one  G.  II.  was  then  and  tliere  the  master  and 

commander,  did  then  and  there  endeavor  to  make  a  revolt  on 
board  of  said  called  the  in  this,  that  they,  the  said 

A.  B.,  C.  D.,  etc.,  did  then  and  there  solicit,  incite,  and  stir  up 
others  of  the  crew  of  the  said  called  the  to  the 

jurors  aforesaid  unknown,  to  neglect  their  pro[)er  duty  on  board 
of  the  said  called  the  they  the  said  being  then 

and  there  of  tlie  crew  of  the  said  called  the 

against,  etc.,  and  against,  etc.    {Conclude  as  in  book  1,  chapter  3.) 

Sixth  count. 

{Like  fifth  count,  substituting):    "did  tlien  and  there  solicit, 
incite,  atid  stir  up  others  of  the  crew  of  the  said  vessel,  being  a 
called  the  to  the  jurors  aforesaid  unknown,  to  dis- 

obey and  resist  tlie  lawful  orders  of  the  said  the  master  of 

the  said  callel  the  ,"/or  "  did  then  and  there  solicit, 
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incite,  and  stir  up  others  of  the  crew  of  the  said  called  the 

to  the  jurors  aforesaid  unknown,  to  neglect  their  proper 
duty  on  board  of  the  said  called  the  ." 

Seventh  count. 
{Like  sixth  county  substituting):    "did  then  and  there  solicit, 
incite,  and  stir  up  other  and  others  of  the  crew  of  the  said  vessel, 
being  a  called  the  to  the  jurors  aforesaid  unknown, 

to  betray  their  proper  trust  on  board  thereof,  they  the  said 
then  and  there  being  of  the  crew  of  the  said  called  the 

against  the  peace,"  etc., /or  "  did  then  and  there,"  etc. 

(1065)  Eighth  count.     Same  as  first  county  setting  out  the  endeavor 
to  consist  in  an  assemblage  of  the  creiu  in  a  riotous  manner,  etc. 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further 
present,  that  the  said  heretofore,  on  the  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
with  force  and  arms,  on  the  high  seas,  out  of  the  jurisdiction  of 
any  particular  state  of  the  said  United  States  of  America,  on 
waters  within  the  admiralty  and  maritime  jurisdiction  of  the 
said  United  States,  and  within  the  jurisdiction  of  this  court,  in 
and  on  board  of  a  certain  American  vessel,  being  a  called 

the  whereof  one  was  then  and  there  the  master  and 

commander,  did  then  and  there  endeavor  to  make  a  revolt  in 
and  on  board  of  said  called  the  in  this,  that  they  the 

said  did  then  and  there  assemble  with  others  of  the  crew 

of  the  said  vessel,  to  the  jurors  aforesaid  unknown,  in  a  tumult- 
uous and  mutinous  manner,  they  the  said  being  then  and 
there  of  the  crew  of  the  said  called  the  against, 
etc.,  and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

Ninth  count. 
{Like  eighth   count,  inserting  after)'.    "  in    a  tumultuous  and 
mutinous  manner,"  "  in  and  on   board  of  said  called  the 

and  did  tlien  and  there  make  a  riot  in  and  on  board  of  the 
said  called  the  ." 

(1066)  Tenth  count.     Same  as  first,  laying  the  time  with  a 
continuando. 

{For  final  count,  see  17,  18,  181,  n.,  239,  n.) 
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(1067)  Piracy^  at  common  law.{e) 

That  J.  S.,  K.  S.,  and  L.  T.,on  the  first  day  of  August,  in  the 
vear  of  our  Lord  one  thousand  eight  hundred  and  fifty-two,  with 
force  and  arms,  upon  the  high  seas,(/)  out  of  the  jurisdiction  of 
any  particular  state  of  the  United  States,  and  within  the  juris- 
diction of  this  court,(^)  to  wit,  in  and  on  board(A)  of  a  certain 
ship,  called  the  "  Windsor  Castle,"  in  a  certain  place  upon  the 
high  seas,  distant  about  ten  leagues  from  Cutcheen,  in  the  East 

(e)  This  form,  with  a  portion  of  the  notes,  is  drawn  from  Archbold's  C.  P. 
19th  ed.  465. 

(/)  The  offence  mnst  be  proved  to  have  been  committed  within  the  jurisdic- 
tion 01  the  court  of  admiralty;  that  is,  upon  some  part  of  the  sea  which  is  not 
i)ifra  corpus  comitatus.  Such  is  tlie  general  international  rule.  In  England,  all 
rivers  in  the  conntry,  until  they  flow  past  the  furthest  point  of  land  next  the 
sea,  are  within  the  jurisdiction  of  the  courts  of  common  law,  and  not  of  the 
court  of  admiralty  (see  1  Co.  175;  3  Inst.  113;  3  T.  R.  113;  1  Hawk.  c.  37, 
s.  11) ;  thus  where  the  sea  flows  in  between  two  points  of  land  in  the  country, 
a  straitrht  iniairinary  line  being  drawn  from  one  point  to  the  other,  the  courts  of 
common  law  have  jurisdiction  of  all  olTences  committed  within  that  line;  the 
court  of  admiralty  of  all  offences  without  it.  But  see  R.  n.  Bruce,  R.  &  R. 
242.  But  if  a  robbery  be  committed  in  creeks,  harbors,  ports,  etc.,  in  foreign 
(;ountries,  the  court  of  admiralty  indisjnitably  has  jurisdiction  of  it,  and  such 
ofl'ence  is  consequently  piracy.  R.  v.  Jemot,  Old  Bailey,  28th  February.  1812, 
MSS.  On  an  indictment  for  larceny  out  of  a  vessel  lying  in  a  river  at  AVampu, 
in  China,  the  prosecutor  gave  no  evidence,  as  to  the  tide  flowing  or  otherwise 
wliere  the  vessel  lay  ;  but  the  judges  held  that  the  admiralty  had  jurisdiction, 
it  beinir  a  place  where  great  shi])S  go.  R.  r.  Allen,  1  ]\lood.  C.  C.  4!)4.  As  to 
offences  committed  on  the  coasts,  the  admiralty  have  exclusive  jurisdiction  of 
offences  committed  beyond  the  low- water  m.irk  ;  and,  between  that  and  the 
high-water  mark,  the  court  of  admiralty  has  jurisdiction  of  offences  done  upon 
the  water  when  the  tide  is  in  :  and  the  courts  o\'  common  law  of  offences  com- 
mitted u])on  the  strand  when  the  tide  is  out.  All  the  other  parts  of  the  higli  sea 
are  indis])utably  within  the  jurisdiction  of  the  ailmiralty. 

In  this  country  a  vessel  lying  in  the  open  roadstead  of  a  foreign  country,  is 
held  to  V)e  on  the  high  seas.  U.  S.  v.  Pirates,  5  AVheat.  184.  AVith  us,  it  is 
rot  necessary  to  give  the  federal  courts  jurisdiction  that  the  vessel  should  have 
belonged  to  citizens  of  the  United  States  ;  it  is  enough  if  she  had  no  national 
character,  hut  was  held  by  i)irates,  or  persons  not  lawfully  sailing  any  foreign 
flag.  And  tlie  offence  is  ecjually  cognizable  by  the  U.  S.  courts  if  committed 
on  boiird  of  a  foreign  vessel  by  a  citizen  of  tlie  U.  S.,  or  by  a  foreigner  on  board 
oi"  a  V .  S.  vesst'l  ;  or  by  a  citizen  or  foreigner  on  board  a  ])iratical  vessel.  U. 
S.  ('.  Furlong,  5  AVheat.  152;  Ex  parte  Bolhnan  &  Swartwout,  4  Cranch,  75; 
U.  S.  V.  Kessler,  1  Baldwin,  20;  U.  S.  v.  Peterson,  1  W.  &  M.  .'{()(J.  But  it 
is  otherwise  witii  acts  of  piracv  committed  by  citizens  of  a  foreign  country  in 
foreign  vessels.  lli.  U.  S.  v.  Palmer,  3  Wlieat.  (;32.  See  Wh.  C^r.  J..  Sth'ed. 
i;  18(i<).  All  jMTsous  f)n  l)Oiird  any  vessel  which  tlirows  off"  its  luitional  character 
i)V  cruisinL'  j)iratically  are  iiidiclaliie  uihUm-  tlie  statute.  U.  S.  r.  Furlong,  5 
Wiieat.  183.  " 

(f/)  This  is  sufficient  in  the  United  States.  U.  S.  v.  (Libert,  2  Sumner,  in. 
See'  avte,  17,  etc.     Wh.  C'r.  L.  Kth  ed.  tJ  18(17.     Infra,  1077. 

(A)  This  must  lie  proved  as  laid.  If  the  name  of  the  sliip  lie  inikuowu,  it 
mu>t  be  stated  so  in  the  indictment. 
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Indies,  then  beino;,  in  and  upon  certain  mariners,  to  the  jurors 
aforesaid  iinknoAvn,  in  the  peace  of  God  and  of  the  said  United 
Stntes,(z)  then  and  there  being,  piratically  and  feloniously  did 
make  an  assault,  and  them  the  said  mariners  in  bodily  fear(/) 
and  dauijer  of  their  lives,  on  the  high  seas  aforesaid,  then  and 
there  piratically  and  feloniously  did  ])ut,  and  the  said  ship 
called  the  "  Windsor  Castle,"  and  the  apparel  and  tackle  of  the 
said  ship,  of  the  value  of  twelve  hundred  ])Ounds,  and  seventy 
chests  of  opium,  of  the  value  of  fourteen  hundred  pounds,(/i-)  in 
and  onboard  the  said  ship  then  being,  of  the  goods  and  chat- 
tels(^)  of  certain  citizens  of  the  said  United  States,  to  the  jurors 
aforesaid  unknown,  and  then  in  the  custody  and  possession  of 
the  mariners  aforesaid,  from  the  care,  custody,  and  possession, 
and  against  the  will  of  the  mariners  aforesaid,  then,  to  wit,  on 
the  day  and  year  last  aforesaid,  upon  the  high  seas  aforesaid, 
piratically,  feloniously,  and  violently  (v/i)  did  steal,  rob,  take,  and 

{i)  Some  evidence  must  be  given  of  this  ;  for  if  the  persons  robbed  be  subjects 
of  a  state  at  enmity  with  this  country,  although  it  may  perliaps  be  piracy,  yet  it 
is  not  coonizable  as  such  in  any  court  of  admiralty.  4  Inst.  114.  See  11.  v. 
Sawyer,  R.  &  11.  294. 

(  /)  This  must  be  proved  in  the  same  manner  as  in  robbery.  Sir  L.  Jenk. 
XCIV.      That  the  technical  averments   are  essential,  see  Wh.   Cr.   Fl.  &  Pr. 

[k)  The  things  stolen  are  proven  in  the  same  manner  as  in  ordinnry  cases  of 
larceny.  The  value  is  immaterial,  as  in  a  robbery  upon  land.  JSloUoy,  64,  s. 
18  ;  Beawes,  231.  It  is  said,  that  if  one  or  more  of  the  crew  or  passengers  in 
a  vessel  be  taken  for  the  purpose  of  being  sold  as  slaves,  it  is  piracy.  IMoUoy, 
63,  s.  16. 

(/)  These  must  be  stated  to  be  the  goods  of  a  subject  or  citizen  of  this 
country,  or  of  some  state  in  amity  with  it,  and  the  allegation  must  be  proved  as 
laid. 

(m)  The  goods  must  be  proved  to  have  been  taken  animo  fvrnndi,  as  in  other 
cases  of  larceny.  Molloy,  71,  s.  33.  And  they  must  be  proved  to  have  been 
either  taken  with  force  and  violence,  or  delivered  to  the  pirates  under  the  im- 
pression of  that  degree  of  fear  and  apprehension  which  is  necessary  to  constitute 
robbery  u]ion  land.      See  U.  S.  r.  Baker,  5  Blatch.  6. 

The  taking,  to  be  piracy,  must  be  without  authority  from  any  prince  or  state. 
If  a  party  making  a  capture  at  sea  do  so  by  the  authority  of  any  prince  or  state, 
it  cannot  be  considered  piracy  ;  for  a  nation  never  can  be  deemed  jvirates  ;  fixed 
domain,  public  revenue,  and  a  certain  form  of  government,  exempt  a  people  from 
that  character.  Even  a  capture  by  the  authoi'ity  of  tlie  states  of  Algiers,  Tunis, 
or  Tripoli,  cannot  be  treated  as  piracy.  2  Sir  L.  Jenk.  90  ;  Grot.  2,  c.  18,  s. 
2.  At  common  law,  if  an  English  subject  committed  acts  of  hostility  against 
another  subject,  under  the  authority  of  a  commission  from  a  foreign  prince,  it  was 
not  piracy  (2  Sir  L.  ,Jenk.  754)  ;  but  the  law  has  been  altered  in  this  respect  by 
11  &  12  W.  3,  c.  7,  and  18  G.  2,  c.  30,  s.  1.     See  R.  v.  Evans,  2  East,  P.  C.  798. 

If  the  subjects  of  the  same  state  commit  robbery  upon  each  other,  upon  the 
high  seas,  it  is  piracy.     If  the  subjects  of  different  states  commit  robbery  upon 
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carry  away ,('??)  against  the  peace,  etc.     {Conclude  as  in  book  1, 
chapter  3.)(^o) 

(1068)  Rioting  on  board  ship.     {Bev.  Stat.  §  5359.) 

That  A,  B.,  C.  D.,  etc.,  heretofore,  on,  etc.,  with  force  and  arms, 
on  the  high  seas,  out  of  the  jurisdiction  of  any  particular  state  of 
the  said  United  States,  on  waters  within  the  admiralty  and  mar- 
itime jurisdiction  of  the  said  United  States,  and  within  the 
jurisdiction  of  this  court,  in  and  on  hoard  of  a  certain  American 
vessel,  being  a  called  the  whereof  one  G.  H.  was 

then  and  there  master  and  commander,  did  then  and  there  make 
a  riot  in  and  on  board  of  the  said  called  the  they 

the  said  A.  B.,  C.  D.,  etc.,  then  and  there  being  of  the  crew 

of  the  said  called  the  against,  etc.,  and  against,  etc. 

{Conclude  as  in  book  1,  chapter  3.) 

Second  count.     Endeavoring  to  revolt^  etc.,  by  rioting^  etc. 

That  the  said  A.  B.,C.  D.,  etc.,  heretofore,  on,  etc.,  with  force 
and  arms,  on  the  high  seas,  out  of  the  jurisdiction  of  any  par- 
ticular state  of  the  said  United  States,  on  waters  within  the  ad- 
miralty and  maritime  jurisdiction  of  the  said  United  States,  and 
within  the  jurisdiction  of  this  court,  in  and  on  board  of  a  cer- 
tain American  vessel,  being  a  called  the  whereof  one 
G.  II.  was  then  and  there  master  and  commander,  did  then  and 
there  endeavor  to  make  a  revolt  in  and  on  board  of  said 
called  the             in  this,  tliat  they  the  said             did  then  and 

each  otlier  upon  tlie  liigh  seas,  if  their  respective  states  be  at  amity,  it  is  piracy; 
if  at  enmity,  it  is  not;  for  it  is  a  general  rule,  that  enemies  never  can  commit 
piracy  oh  each  other,  their  depredations  being  deemed  mere  acts  of  hostility.  1 
Sir  L.  Jcnk.  94  ;  4  Inst.  154.      See  Wh.  Cr.  L.  Hth  ed.  §  ;n(). 

But  if  a  commissioned  ship,  by  mistake,  capture  a  vessel  belonging  to  the 
subject  of  a  friendly  power,  imagining  it  to  belong  to  an  enemy,  and  bring  it, 
■\vitiioiit  damage,  into  port  for  coiulemnation,  that  is  not  piracy.  Sec  1  Sir  L. 
Jeiik.  !)4. 

(«)  This  is  proved  in  the  same  manner  as  in  robbery.  Molloy,  G4,  s.  18.  If 
persons  at  sea  force  the  (taptain  of  a  vessel  to  sell  part  of  his  cargo  for  less  than 
Its  value,  it  is  piracy.  3  T.  R.  713  ;  see  28  H.  H,  c.  15,  s.  4.  But  if  a  ])irate 
attack  a  vessel,  and  before  he  obtains  possession  of  her,  the  captain,  in  order  to 
redc(Mn  her,  give  an  oath  to  pay  a  sum  certain,  that  is  no  piracy,  for  there  was  no 
taking.  Molloy,  G4,  s.  IH.  IJiit  if  tliere  be  an  actual  taking,  it  is  piracy,  aU 
thougli  the  pirate  afterwards  allow  tiic  parly  to  proceed  on  his  voyage.  Sir  L. 
Jenk.  f)8. 

{())  As  to  joinder  of  crimes,  see  Wh.  Cr.  L.  8tli  ed.  §  1809.  For  piracy  under 
11  W.  3,  see  11.  v.  Jones,  11  Co.\  C.  C.  3U3. 
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there,  to  wit,  on  board  of  said  vessel,  being  a  called  the 

assemble  with  some  other  person  or  persons,  to  the  jnrors 
aforesaid  unknown,  then  and  there  being  of  the  crew  and  com- 
pany of  said  called  the  in  a  tumultuous  and  muti- 
nous manner,  and  did  then  and  there  make  a  riot  in  and  on 
board  of  the  said  called  tbe  they  tlie  said  then 
and  there  being  of  the  crew  of  the  said  called  the 
against,  etc.,  and  against,  etc.  [Conclude  as  in  hook  1, 
cha'pter  3.)  (For  other  forms  see  supra,  1062.) 
(For  final  count,  see  17,  18,  181,  ?i.,  239,  ?l) 

(1069)  Coyifining  the  master,  etc.     {Rev.  Stat.  %  5859.) 

That  heretofore,  to  wit,  on,  etc.,  with  force  and  arms,  on 

the  high  seas,  out  of  the  jurisdiction  of  any  particular  state  of 
the  said  United  States  of  America,  on  waters  within  the  admi- 
ralty and  maritime  jurisdiction  of  the  said  United  States,  and 
within  the  jurisdiction  of  this  court,  in  and  on  board  of  a  cer- 
tain American  vessel,  being  a  called  the  whereof  one 
G.  H.  w^as  then  and  there  the  master  and  commander,  did  then 
and  there  unlawfully  confine  the  said  he  the  said 
then  and  there  being  the  master  and  belonging  to  the  company 
of  said  called  the  and  they  the  said  then  and 
there  being  of  the  crew  of  the  said  called  the 
against,  etc.,  and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

{For  final  count,  see  17,  18,  181,  n.,  239,  n.)(p) 

(1070)  Piratically  and  feloniously  running  away  with  a  vessel,  and 
aiding  and  abetting  therein,  etc.,  and  assaulting  master. 
First  count,  running  away  with  vessel.{q) 

Tbat  A.  B.,  late  of,  etc.,  mariner,  C.  D.,  late  of,  etc.,  mariner, 
and  E.  F.,  late  of,  etc.,  mariner,  heretofore,  to  wit,  on,  etc.,  with 
force  and  arms,  upon  the  high  seas,  out  of  the  jurisdiction  of 
any  particular  state  of  the  United  States  of  America,  and  within 
the  jurisdiction  of  this  court,(r)  did  piratically  and  feloniously 

(p)  For  an  Indictment  of  this  class,  see  R.  v.  Jones,  11  Cox  C.  C.  393. 

(q)  United  States  v.  Babe,  New  York,  1844.  The  defendant  was  convicted 
and  sentenced.  See  U.  S.  o.  Tidly,  1  Gallis.  24  7  ;  U.S.  v.  Kessler,  ]  Bahl.  1.3  ; 
l\ev.  Stat.  §  5383. 

(>•)  This  is  a  sufficient  allegation  of  jurisdiction.  U.  S.  v.  Gibert,  2  Sum- 
ner, 19. 
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run  away  with  a  certain  vessel,  being  a  called  the 

belonging  and  appertaining  to  a  person  (or  persons)  then  being  a 
citizen  (or  citizens)  of  the  United  States  of  America,  but  whose 
name  is  to  the  said  jurors  unknown,  they  the  said  A.  B.,  C.  D., 
and  E.  F.,then  and  there  being  mariners  of  said  vessel,  against, 
etc.,  and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

Second  count. 

{Same  as  first  coiint ,  substituting) :  "belonging  and  appertain- 
ing to  G.  H.,  I.  K.,  L.  M.,  then  being  citizens  (or  a  citizen)  of 
the  United  States  of  America," /or  "  belonging  and  appertain- 
ing to  a  person  then  being  a  citizen  of  the  United  States  of 
America,  but  whose  name  is  to  the  said  jurors  unknown." 

(1071)   Third  count.     Banning  au;ny  with  goods,  etc. 

That  A.  B.,  C.  B.,  etc.,  heretofore,  to  wit,  on,  etc.,  with  force 
and  arms,  upon  the  high  seas,  out  of  the  jurisdiction  of  any  par- 
ticular state  of  the  United  States  of  America,  and  within  the 
jurisdiction  of  this  court,  in  and  on  board  of  a  certain  vessel, 
being  a  called  the  belonging  and  appertaining  to  I. 

K.,  L.  M.,  then  being  citizens  (or  a  citizen)  of  the  United  States 
of  America,  they  the  said  A.  B.,  C.  D.,  etc.,  being  then  and  there 
mariners  of  said  vessel,  did  then  and  there  piratically  and  felo- 
niouslj'  run  away  with  the  following  goods  and  merchandise,  to 
Avit  {here  'particularize  the  articles  and,  value  of  each),  in  and  on 
board  tlie  said  vessel  then  being,  of  the  goods  and  chattels  of 
some  person  or  persons  to  the  jurors  aforesaid  unknown,  against, 
etc.,  and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(1072)  Fourth  count.  Same  stated  more  specially. 
That  A.  B.,  etc.,  heretofore,  to  wit,  on,  etc.,  with  force  and 
arms,  upon  the  high  seas,  out  of  the  jurisdiction  of  any  particu- 
lar state  of  the  said  United  States  of  America,  and  within  the 
jurisdiction  of  this  court,  did  piratically  and  feloniously  run  away 
with  the  following  goods,  wares,  and  merchandise,  to  wit  {here 
specify  articles  as  in  preceding  c(nint),  of  the  goods  and  chattels  of 
all  which  goods,  wares,  and  merchandiso  were  then  iind 
there   in   and  on   boar<l  of  a  certain  vessel,  being  a  called 
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the  owned  by  the  said  G.  II.,  I.  K.,  L.  M.,  citizens  of  the 

United  States  of  America,  they  the  said  G.  II.,  I.  K.,  L.  M.,  etc., 
being  then  and  there  mariners  of  the  said  vessel,  against,  etc., 
and  against,  etc.     {Conclude  as  in  book  1,  cJuipter  8.) 

Fifth  count. 

{Same  as  fourth  count.,  substituting):  "the  following  goods  and 
merchandise,  to  wit  {here  specify  some  of  tJie  wearing  apparel,  etc., 
of  any  of  the  oflicers  or  others),  of  the  goods  and  chattels  of  some 
person  or  persons  to  the  said  jurors  unknown,  all  which  said 
goods  and  merchandise  were  then  and  there  in  and  on  board  of 
a  certain  vessel,  being  a  called  the  owned   in  part 

b}'  I.  K.,  a  citizen  of  the  United  States  of  America,"/or  "the 
following  goods,  wares,  and  merchaiidise,  to  wit  (  ),  of  the 
goods  and  chattels  of  I.  K.,  all  which  goods,  wares,  and  mer- 
chandise were  then  and  there  in  and  on  board  a  certain  vessel, 
being  a  called  the  owned  by  the  said  citizen  of 

the  United  States  of  America." 

(1073)  Sixth  count.     Assaulting  master,  and  rumiing  away  with 

goods,  etc. 

That  A.  B.,  C.  D.,  etc.,  heretofore,  to  wit,  on,  etc.,  with  force 
and  arms,  upon  the  high  seas,  out  of  the  jurisdiction  of  any  par- 
ticular state  of  the  said  United  States  of  America,  and  within 
the  jurisdiction  of  this  court,  in  and  on  board  of  a  certain  ves- 
sel, being  a  called  the  owned  by  I.  K.,  etc.,  citi- 
zens (or  a  citizen)  of  the  said  United  States  of  America,  then 
and  there  piratically  and  feloniously  did  assault  one  G.  H.,  the 
said  G.  H.  then  and  there  being  the  master  and  commander  of 
said  and  did  then  and  there,  upon  the  high  seas  aforesaid, 
in  and  on  board  of  said  called  the  out  of  the  juris- 
diction of  any  particular  state  of  the  said  United  States,  and 
within  the  jurisdiction  of  this  court,  piratically  and  feloniously 
put  the  said  G.  II.,  being  such  master  as  aforesaid,  in  great 
bodily  fear  and  danger  of  his  life,  and  the  said  called 
the  and  the  tackle  and  apparel  of  the  said  of  the 
value  of  dollars,  together  with  [specify  articles  and  value  as 
in  third  count),  of  the  goods  and  chattels  of  R.  S.,  T.  V.,  etc., 
citizens  of   the  United  States  of  America  {here  specify  articles 
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as  in  fifth  coimt)^  all  of  which  said  goods,  wares,  and  merchandise 
were  then  and  there  in  and  on  hoard  of  said  vessel  {or  of  the 
goods  and  chattels  of  some  person  or  persons  to  the  jurors  afore- 
said as  yet  unknown),  and  then  and  there,  upon  the  high  seas 
aforesaid,  in  the  place  aforesaid,  and  within  the  jurisdiction 
aforesaid,  being  under  the  care  and  custody  and  in  the  posses- 
sion of  the  said  G.  H.,  being  then  and  there  the  master  and 
commander  of  said  schooner  as  aforesaid,  they  the  said  A.  B., 
C.  D.,  etc.,  with  force  and  arms,  from  the  care,  custody,  and 
possession  of  the  said  then  and  there,  to  wit,  upon  the 

high  seas  aforesaid,  in  the  place  aforesaid,  and  within  the  juris- 
diction aforesaid,  piraticallj',  feloniously,  and  against  the  will 
and  consent  of  the  said  G.  H.,  did  steal,  take,  and  run  away 
with,  against,  etc.,  and  against,  etc.  {Conclude  as  in  book  1, 
cha'pter  3.) 

(1074)  Seventh  count.     Against  jprincipal  qfender  for  running 
away  with  vessel.     [Rev.  Stat.  §  5383). 

That  A.  B.  {here  insert  the  name  of  principal  in  the  offence).,  late 
of,  etc.,  heretofore,  on,  etc.,  with  force  and  arms,  on  the  high 
seas,  out  of  the  jurisdiction  of  any  particular  state  of  the  tJnitcd 
States  of  America,  within  the  admiralty  and  maritime  juris- 
diction of  the  said  United  States,  and  within  tiie  jurisdiction 
of  this  court,  did  piratically  and  feloniously  run  away  with  a 
certain  other  vessel,  being  a  called  the  belonging 

and  appertaining  to  I.  K.,  a  citizen  (or  citizens)  of  the  United 
States  of  America,  he  the  said  A.  B.,  then  and  there  being  a 
mariner  of  said  vessel,  contrarj-,  etc.,  and  against,  etc.  {Con- 
clude as  in  book  1,  chapter  3.) 

(1075)  Eighth  count.     Against  others  as  accessaries. 

That  W.  B.,  late  of,  etc.,  mariner,  and  {or  if  more,  recite  sepa- 
rritely  as  before)  C.  K.,  late  of,  etc.,  mariner,  before  the  said  piracy 
and  felony  was  committed  in  form  aforesaid,  to  wit,  on,  etc.,  on 
the  high  seas,  out  of  the  jurisdiction  of  any  ]tarticular  state  of 
the  said  United  States  of  America,  and  within  the  jurisdiction 
of  this  court,  witli  force  atid  arms,  did  uidawfully  and  felo- 
niously, knowingly  Jind  wittingly  aid  and  assist,  ])rocnre,  com- 
mand, counsel  and  advise  the  said  A.  1>.,  the  }»ii'acy  and  felony 
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last  aforesaid,  in  manner  and  form  last  aforesaid,  to  do  and  com- 
mit, against,  etc.,  and   against,  etc.      {Conclude  as  in  hook  1, 
chaptei'  3.) 
{For  final  count,  see  17,  18,  181,  ??.,  239,  n.) 

(1076)  Breaking  and  hoarding  a  ship,  assaulting,  etc.,  the  crcio,  and 

stealing,  etc.,  the  cargo.{s) 

That  J.  P.  {and  others  ^naming  them),  of,  etc.,  on,  etc.,  upon  the 
high  seas,  out  of  the  jurisdiction  of  any  particular  state,  did 
piratically  and  feloniously  set  upon,  board,  break,  and  enter  a 
certain  ship  called  the  then  and  there  being  a  ship  belong- 

ing to  certain  persons  to  the  jurors  aforesaid  unknown,  and  then 
and  there  piratically  and  feloniously  did  make  an  assault  in  and 
upon  certain  persons  whose  names  are  to  the  jurors  aforesaid 
unknown,  being  mariners  in  the  same  ship,  and  then  and  there 
piratically  and  feloniously  did  put  the  aforesaid  persons,  mari- 
ners of  the  same  ship  as  aforesaid,  and  in  the  ship  aforesaid 
then  and  there  being,  in  personal  fear  and  danger  of  their  lives, 
then  and  there  in  the  ship  aforesaid,  upon  the  high  seas  afore- 
said, and  out  of  the  jurisdiction  of  any  particular  state  as 
aforesaid;  and  piratically  and  feloniously  did  then  and  there 
steal,  take,  and  carry  away  live  hundred  boxes  of  sugar,  of  the 
value  of  twenty  thousand  dollars  {here  set  forth  all  the  articles 
stolen,  with  the  value  of  each),  of  the  goods  and  chattels  of  certain 
persons  to  the  jurors  aforesaid  unknown,  then  and  there  upon 
the  high  seas  aforesaid,  out  of  the  jurisdiction  of  any  particu- 
lar state,  being  found  in  the  aforesaid  ship,  in  custod}'  and 
possession  of  the  said  mariners  of  the  said  ship,  from  the  said 
mariners  in  the  said  ship,  and  from  their  custody  and  posses- 
sion then  and  there  upon  the  high  seas  aforesaid,  out  of  the 
jurisdiction  of  any  particular  state  as  aforesaid  ;  against,  etc., 
and  contrary,  etc.     {Conclude  as  in  hook  1,  chapter  3.) 

{For  final  count,  see  17,  18,  181,  n.,  239,  n.) 

(1077)  Piratically  breaking  into,  taking,  and  carrying  away  a  ship 

and  certain  goods  on  hoard  the  same.{t) 

That  C.  D.,  late  of,  etc.,  mariner  {and  eight  others,  with  the  like 

(s)  Davis's  Prec.  227.     This  was  the  form  in  U.  S.  v.  Pahncr,  3  Wiioat.  611. 
{()  Lewis's  Cr.  Law,  C45. 
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additions),  on,  etc.,  with  force  and  arms,  upon  the  high  seas,  out 
of  the  jurisdiction  of  any  particular  state,  did  piratically  and 
feloniously  set  upon,  hoard,  break,  and  enter  a  certain  merchant 
ship  called  the  "  Governor  Strong,"  then  being  a  ship  belonging 
exclusively  to  citizens  of  the  United  States  to  the  said  jurors  as 
yet  unknown,  and  then  and  there  piratically  and  feloniously  did 
assault  certain  mariners  whose  names  to  the  said  jurors  are  also 
3-et  unknown,  in  the  same  ship  and  in  the  [)euce  of  the  said 
United  States  then  and  there  being;  and  did  tlien  and  there, 
upon  tlie  high  seas  aforesaid,  out  of  the  jurisdiction  of  any  par- 
ticular state,  piratically  and  feloniously  put  the  said  mariners  in 
great  fear  and  bodily  danger  of  their  lives ;  and  the  said  mer- 
chant ship,  and  the  apparel  and  tackle  of  the  same,  of  the  value 
of  three  thousand  dollars,  together  with  seventy  chests  of  opium, 
of  the  value  of  five  thousand  dollars,  then  being  in  and  on  board 
the  same  ship,  of  the  goods  and  chattels  of  certain  citizens  of 
the  United  States  to  the  said  jurors  yet  unknown  ;  and  then  and 
there,  u})0n  the  high  seas  aforesaid,  out  of  the  jurisdiction  of 
any  particular  state,  being  under  the  care  and  custody  and  in 
the  possession  of  the  mariners  aforesaid,  they  the  said  C.  1).  {and 
others,  naming  than),  from  the  care,  custody,  and  possession  of 
the  mariners  aforesaid,  then  and  there,  to  wit,  upon  the  high 
seas  aforesaid,  out  of  the  jurisdiction  of  any  particular  state, 
piratically,  feloniously,  and  by  force  and  violence  and  against 
the  will  of  the  mariners  aforesaid,  did  steal,  rob,  take,  and  run. 
away  with  ;  against,  etc.,  and  contrary,  etc.  {Conclude  as  in  book 
1,  clioi  ter  3.) 
{For final  count,  see  17,  18, 181,  n.,  239,  n.) 

(1078)  Against  a  seaman  for  l<njing  violent  hands  upon  his  com- 
mander, u'ith  intent  to  prevent  his  fighting  in  defence  of  his 
ship.{u) 

That   A.  !>.,  of,   etc.,  on,  etc.,  on    the   liigh   seas,  out  of  the 
jurisdiction  of  any  particular  state,  lie  the  said  A.  ]i.  then  and 
there  being  a  seaman  on  board  of  a  certain  ship  called  the 
belonging  exclusively    to  certain   citizens  of  the    said    United 
States  to  the  jurors  aforesaid  yet  unknown,  in  and  upon  the 

(»/)   Davis's  I'rcf.  225.     .Sec  for  xmWm  siqira,  10G7. 
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body  of  one  C.  D.,  lie  the  said  C.  D.  then  and  there  being  the  com- 
mander of  the  said  ship  called  the  on  the  high  seas  afore- 
said, out  of  the  jurisdiction  of  any  particular  state,  feloniously 
and  piratically  did  make  an  assault ;  and  that  the  said  A.  B., 
being  then  and  there  such  seaman  as  aforesaid,  in  and  on  board 
the  ship  aforesaid,  feloniously  and  piratically  did  lay  violent 
hands  upon  him  the  said  C.  D.,  commander  of  said  ship  as 
aforesaid,  and  the  commander  of  him  the  said  A.  B.  on  board 
the  same  ship,  with  intent  tliereby  piratically  and  feloniously 
to  hinder  and  prevent  him  the  said  C.  D.,  commander  of  said 
ship  as  aforesaid,  from  fighting  in  defence  of  his  said  ship,  and 
of  the  said  goods  and  chattels  then,  etc. 

(1070)  Attempting  to  corrupt  a  seaman  to  turn  ynarauder  and  to  run 
away  with  a  ship.{v) 

That  J.  P.,  late  of,  etc.,  mariner,  on,  etc.,  on  the  high  seas, 
out  of  the  jurisdiction  of  any  particular  state  of  the  said  United 
States,  and  within  the  jurisdiction  of  this  court,  being  then  and 
there  a  seaman  in  and  on  board  of  a  certain  schooner  called  the 
"Concord,"  then  and  there  belonging  and  appertaining  to  W. 
M.,  of  the  said  district,  mariner,  and  J.  C,  of  the  said  district, 
merchant,  both  citizens  of  the  said  United  States,  of  which 
schooner  the  said  W".  M.  was  also  then  and  there  master,  did 
then  and  there,  with  force  and  arms,  in  and  on  board  of  the  said 
schooner,  upon  the  high  seas,  out  of  the  jurisdiction  of  any  par- 
ticular state  of  the  said  United  States,  and  within  the  jurisdic- 
tion of  this  court,  wilfully  and  unlawfully  attempt  and  endeavor 
to  corrupt  a  certain  W.  S.,  then  and  there  being  a  mariner  in 
and  on  board  of  tlie  said  schooner  then  and  there  being,  to  turn 
pirate,  and  then  and  there  to  run  away  with  the  said  schooner 
and  certain  goods,  w^ires,  and  merchandises  then  and  there  on 
board  of  the  said  schooner  being,  to  wit,  oji  the  high  seas,  out 
of  the  jurisdiction  of  any  particular  state  of  the  said  United 
States,  and  within  the  jurisdiction  of  this  court,  contrary,  etc., 
and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

[v)  U.  S.  V.  Paschal.  Under  this  indiotnient,  -which  -was  prepared  by  Mr.  A. 
J.  Dallas  in  1810,  the  deleudant  was  convicted  and  sentenced. 
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Second  count — Revolt. 

That  he  the  said  J.  P.,  late  of,  etc.,  mariner,  on,  etc.,  on  the 
high  seas,  out  of  the  jurisdiction  of  any  particuhxr  state  of  the 
said  United  States,  and  within  the  jurisdiction  of  this  court, 
then  and  there  a  seaman  in  and  on  board  of  a  certain  schooner 
called  the  "Concord"  then  and  there  being,  which  schooner 
then  and  there  belonged  and  appertained  to  the  said  W.  M., 
late  of  the  said  district,  mariner,  and  J.  C.  aforesaid,  late  of  the 
said  district,  merchant,  both  citizens  of  the  said  United  States, 
and  of  which  schooner  the  said  W.  M.  was  also  then  and  there 
master,  did  then  and  there,  with  force  and  arras,  in  and  on 
board  of  the-said  schooner,  upon  the  high  seas,  out  of  the  juris- 
diction of  any  particular  state  of  the  said  United  States,  and 
within  the  jurisdiction  of  this  court,  wilfully  and  unlawfully 
endeavor  to  make  a  revolt  in  the  said  schooner,  contrary,  etc., 
and  against,  etc.     {Conclude  as  in  hook  1,  chapter  3.) 

{For  final  count,  see  17,  18,  181,  ?l,  239,  n.) 

(1080)  Against  an  accessary  to  a  -piracy  before  the  fact. 

{Set  forth  the  charge  against  the  principal  as  in  the  preceding 
jjrecedcnts,  as  the  case  may  be,  and  then  proceed  as  follows) :  that 
E.  F.,  of,  etc.,  before  the  piracy  and  felony  aforesaid  was  com- 
mitted in  manner  and  form  aforesaid,  to  wit,  on  the  said 
day  of  in  the  year  aforesaid,  on  the  high  seas,  out  of  the 

jurisdiction  of  an}'  particular  state,  and  within  the  jurisdiction 
of  this  court,  did  piratically  and  feloniously,  knowingly  and 
wittingly  aid  and  assist,  procure,  command,  counsel,  and  advise 
the  said  A.  B.  tl?e  piracy  and  felony  aforesaid  to  do  and  com- 
mit. And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  felony  and  piracy  aforesaid,  so  as  afore- 
said done  and  committed  by  the  said  A.  B.,  did  atiect  the  life 
of  him  the  said  A.  B. ;  and  that  the  said  A.  B.  did  do  and  com- 
mit the  piracy  and  felony  aforesaid,  in  manner  aforesaid,  upon 
the  high  seas,  without  the  jurisdiction  of  any  particular  state, 
and  within  the  jurisdiction  of  this  court,  upon  and  in  pursuance 
of  the  aid,  assistance,  procurement,  command,  counsel,  and 
advice  aforesaid,  of  the  said  E.  F.,  given  and  rendered  as  afore- 
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said  to  the  said  A.  B.  by  him  the  said  E.  F. ;  against,  etc.,  and 
contrary,  etc.     (Conclude  as  in  book  1,  chapter  3.) 
{For final  count,  sec  17, 18, 181,  ?i.,  239,  n.) 

(1081)  Against  an  accessary  to  a  piracy  after  thefact.{x) 

{Set  forth  the  charge  against  the  principal  as  in  the  preceding  'pre- 
cedents, as  the  case  may  be,  and  then  proceed  asfolloivs) :  That  E.  F., 
of,  etc.,  afterwards,  to  wit,  on,  etc.,  on  the  high  seas  {or  on  the 
land,  if  such  be  the  fact,  naming  the  place),  out  of  the  jurisdiction 
of  any  particular  state,  and  within  tlie  jurisdiction  of  this  court, 
well  knowing  that  the  said  A.  B.  had  done  and  committed  the 
felony  and  piracy  aforesaid,  did  knowingly  entertain  and  con- 
ceal the  said  A.  B.,  and  did  knowingly  receive  and  take  into 
the  custody  of  him  the  said  E.  F.  the  said  vessel,  goods,  and 
chattels,  which  had  been  by  the  said  A.  B.  piratically  and  felo- 
niously taken  as  aforesaid,  he  the  said  E.  F.  then  and  there  well 
knowing  the  same  to  have  been  piratically  and  feloniously  taken 
as  aforesaid,  against,  etc.,  and  contrary,  etc.  {Conclude  as  in  book 
1,  chapter  3.) 

{For  final  count,  see  17,  18,  181,  ?l,  239,  n.) 

(1082)  Fitting,  equipping,  and  prepaying  and  being  concerned  in 
fitting,  etc.,  vessels  for  the  slave-trade  in  ports  of  the  United 
States,  as  master  or  owner,  under  the  act  of  April  20th,  1818, 
§g  2,  3,  Bev.  Stat.  §  5378.(2/) 

That  C.  F.,  late  of,  etc.  (merchant,  laborer,  mariner,  or  other- 
wise), after  the  passing  of  the  act  of  congress  of  the  United 
States  of  America,  entitled  "An  act  in  addition  to  'An  act  to 
prohibit  the  introduction  of  slaves  into  any  port  or  place  within 
the  jurisdiction  of  the  United  States,  from  and  after  the  lirst 
day  of  January,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eight,'  and  to  repeal  certain  i)arts  of  the  same," 
that  is  to  say,  after  the  twentieth  day  of  April,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  eighteen,  to  wit,  on, 
etc.,  in  the  year  of  at  the  port  of  in  the  district 

(.r)  Tliis  and  the  prior  form  are  from  Davis's  Free.  p.  226. 
■   {y)  U.  S.  r.  Davis,  U.  S.  Circuit  Court,  New  York,  184(7.     The  defendants 
were  aocjuitted,  but  no  exception  was  taken  to  the  indictment.     See  Wh.  Cr.  L. 
8th  ed.  ib  1889.     Form  No.  1090  is  more  special. 
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of  within  the  jurisdiction  of  the  United  States,(e)  and 

within  the  jurisdiction  of  this  court,  did  for  himself  as  master 
(he  the  said  C  F.  then  and  there  being  a  citizen  of  the  said 
United  States)  fit  out,(a)  equip,  load,  and  prepare  a  certain  vessel, 
being  a  called  the  for  the  purpose  of  procuring,  and 

with  the  intent  to  employ(6)  said  in  the  trade  and  business 

of  procuring,  negroes,  mulattoes,  and  persons  of  color,  from  some 
foreign  kingdom,  place,  and  country  to  the  said  jurors  unknown, 
to  be  transported  to  some  port  and  place  to  the  said  jurors  un- 
known, to  be  held,  sold,  and  otherwise  disposed  of  as  slaves,  to 
be  held  to  service  and  labor,  against,  etc.,  and  against,  etc.  {Con- 
clude as  in  book  1,  chapter  3.) 

Second  count. 
{Same  as  first  count.,  substituting) :  "  from  a  foreign  country,  to 
w.it,  from  the  continent  of  Africa, "/or  "  from  some  foreign  king- 
dom, place,  and  country  to  the  said  jurors  unknown." 

Third  count. 
{Same  as  second  county  substituting) :  "  owner" /o?-  "  master." 

Fourth  count. 
{Same  as  second  county  substituting):  "  did  for  some  other  per- 
son or  persons  to  the  said  jurors  unknown,  as  master,"/oy  "did 
for  himself  as  master." 

(1083)  Fifth  count.  Same  as  first,  but  leaving  out  allegation  that 
ofi'ence  ivas  after  the  act,  and  averring  defendant  caused  the 
vessel  to  sail. 

That  the  said  C.  F.,  heretofore,  to  wit,  on,  etc.,  in  the  port  of 

a  port  or  place  within  the  jurisdiction  of  the  said  United 

States,  and  within  the  jurisdiction  of  this  court,  did  for  himself 

as  master  (lie  the  said  C.  F.  then  and   there  being  a  citizen  of 

the  said  United  States),  cause  a  certain  ship  and  vessel,  beiug  a 

called  tlic  to  sail  from  the  port  of  a  port  and 

{z)  This  is  necessary.  U.  S.  v.  Gooding,  12  "Wlieut.  IGO;  WIi.  Cr.  L.  8th 
cd.  5^  IHDO. 

(«)  'i'lie  piirticnhifs  of  the  fittinjr,  etc.,  need  not  be  specified.  U.  S.  v.  Good- 
ing, 12  Wheat.  4W. 

(//^  "With  intent  that  said  vessel  should  he  cmphned,"  is  defective.  Tlie 
words  in  the  text  must  be  used 
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place  within  the  jurisdiction  of  the  said  United  States,  for  the 
purpose  of  procurins^,  and  with  the  intent  to  employ  said 
t  in  the  trade  and  business  of  procuring,  negroes,  mulattoes,  and 
persons  of  color,  from  some  foreign  kingdom,  place,  and  country 
to  the  said  jurors  unknown,  to  be  transported  to  some  port  and 
place  to  the  said  jurors  also  unknown,  to  be  held,  sold,  and  other- 
wise disposed  of  as  slaves,  and  to  be  held  to  service  and  labor,  con- 
trary to  the  true  intent  and  meaning  of  the  act  of  congress  of 
the  United  States  of  America,  entitled  "An  act  in  addition  to 
'An  act  to  prohibit  the  introduction  of  slaves  into  any  port  or 
place  within  the  jurisdiction  of  the  United  States,  from  and 
after  the  first  day  of  January,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  eight,'  and  to  repeal  certain  parts  of  the 
same,"  approved  on  twentieth  of  April,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  eighteen. 

Sixth  count. 
{Same  as  fifth  county  substituting^  :  "  from  a  foreign  country,  to 
wit,  from  the  western  coast  of  the  continent  of  Africa,"  for 
"  from  some  foreign  kingdom,  place,  and  country  to  the  said 
jurors  unknown." 

Seventh  count. 
{Same  as  fifth  count.,  substituting) :  "  did  as  owner,"  for  "  did 
for  himself  as  master." 

Eighth  count. 
{Same  as  sixth  count,  substituting) :  "  did  as  owner,"  fo?^  "  did 
for  himself  as  master." 

Ninth  count. 
{Same  as  fifth  count,  substituting) :    "  did  as  master,  for  some 
other  person  or  persons  to  the  jurors  aforesaid  as  yet  unknown," 
/or  "did  for  himself  as  master." 

(1084)   2'enth  count.     Preparing  the  vessel,  etc. 

That  the  said  C.  F.,  heretofore,  to  wit,  on,  etc.,  in  the  port  of 

a  port  or  place  within  the  jurisdiction  of  the  said  United 

States,  and  within  the  jurisdiction  of  this  court,  did  for  himself 

as  master  of  a  certain  ship  or  vessel,  being  a  called  the 

(he  the  said  C.  F.  then  and  there  being  a  citizen  of  the 

629 


(1086)  OFFENCES    AGAINST   SOCIETY. 

eaid  United  States),  prepare  the  said  for  the  purpose  of  pro- 
curing;, and  with  the  intent  to  employ  the  said  in  the  trade 
and  business  of  procuring,  negroes,  mulattoes,  and  persons  of  color, 
from  a  foreign  country,  to  wit,  the  continent  of  Africa,  to  be 
transported  to  some  port  and  place  to  the  said  jurors  unknown,  to 
be  sold  as  slaves,  against,  etc.,  and  against,  etc.  {Conclude  as  in 
book  1,  chajjter  3.) 

Eleventh  count. 

{Same  as  tenth  count,  substituting):  "did  for  some  person  or 
persons  whose  names  are  to  the  said  jurors  unknown,  as  mas- 
ter," for  "  did  for  himself  as  master." 

Twelfth  count. 

{Same  as  tenth  count,  substituting) :  "  did  for  himself  as  owner," 
for  "  did  for  himself  as  master." 

(1085)  Thirteenth  count.     Aiding  and  abetting  in  2>reparing,  etc.{c) 

That  C.  F.,  late  of,  etc.,  mariner,  heretofore,  to  wit,  on,  etc., 
in  the  port  of  a  port  and  place  within  the  jurisdiction  of  the 

said  United  States,  and  within  the  jurisdiction  of  this  court,  did 
as  master  of  a  certain  ship  or  vessel,  being  a  called  the 

(he  the  said  C.  F.  then  and  there  being  a  citizen  of  the 
said  United  States),  aid  and  abet  in  fitting,  equipping,  loading, 
and  otherwise  preparing  the  said  for  the  purpose  of  employ- 
ing tlie  said  called  the  {proceed  and  conclude  as  in 
ffth.  count  from  f). 

Fourteenth  count. 

{Same  as  thiiieenth  comity  substituting):  "  owner" /or  "  master." 
{For  final  count,  see  17,  18,  181,  n.,  239,  n.) 

(108G)  Serving  on  board  of  a  vessel  engaged  in  the  slave-trade,  un/Ier 
act  of  IQth  May,  1800,  §§  2^  3,  Bev.  Stat.  §  5381.  First 
count,  the  vessel  being  American. 

That  A.  B.,  late  of,  etc.,  heretofore,  to  wit,  on,  etc.,  on  the  high 
seas,  out  of  the  jurisdiction  of  any  particular  state  of  the  said 

{(•)  It  would  oven  seem  utincecssary  umlcr  the  statute,  tliat  there  slionld  ap- 
pear on  till!  record  any  principal  ofleiider  to  whom  the  defendant  might  be  aiding 
or  aliettint,'.      U.  S.  r.  Gooflinjr,  12  Wheat.  4G0. 
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United  States,  on  waters  within  the  admiralty  and  maritime 
jurisdiction  of  the  said  United  States,  and  within  the  jurisdic- 
tion of  this  court,  did  voluntarily  serve  on  board  a  certain  vessel 
being  a  called  the  which  said  called  the 

w^as  then  and  there  a  vessel  of  the  United  States,  and  was  then 
and  there  employed  and  made  use  of  in  the  transportation  of 
slaves  from  some  fereii^n  country  or  place  to  the  said  jurors 
unknown,  he  the  said  A.  B.  then  and  there  being  a  citizen  of  the 
United  States  of  America,  against,  etc.,  and  against,  etc.  {Con- 
clude as  in  book  1,  chcq^ier  3.) 

(1087)  Second  count,  the  vessel  being  foreign. 

That  A.  B.,  late  of,  etc.,  heretofore,  to  wit,  on,  etc.,  on  the  high 
seas,  out  of  the  jurisdiction  of  any  particular  state  of  the  said 
United  States,  on  w\aters  wnthin  the  admiralty  and  maritime 
jurisdiction  of  the  said  United  States,  and  within  the  jurisdic- 
tion of  this  court,  did  voluntarily  serve  on  board  of  a  certain  ves- 
sel being  a  called  the  which  said  called  the 
was  then  and  there  a  foreign  vessel,  and  was  then  and  there 
employed  in  the  slave-trade,  he  the  said  A.  B.  being  then  and 
there  a  citizen  of  the  United  States  of  America,  against,  etc., 
and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(1088)   Third  count.     Same  as  first,  stated  more  specially. 

That  A.  B.,  late  of,  etc.,  heretofore,  to  wit,  from,  etc.,  to,  etc., 
and  during  all  the  time  between  the  said  days,  on  the  high  seas, 
out  of  the  jurisdiction  of  any  particular  state  of  the  said  United 
States,  on  waters  within  the  admiralty  and  maritime  jurisdic- 
tion of  the  said  United  States,  and  within  the  jurisdiction  of 
this  court,  did  voluntarily  serve  on  board  of  a  certain  vessel,  being 
a  called  the  which  said  called  the  was  then 

and  there  a  vessel  of  the  United  States,  and  was  then  and  there 
employed  and  made  use  of  in  the  transportation  of  slaves  from 
some  foreign  country  or  place  to  the  said  jurors  unknown,  to  some 
other  foreign  country  or  place  to  the  said  jurors  also  unknown, 
he  the  said  A.  B.  being,  during  all  the  time  aforesaid,  a  citizen 
of  the  United  States  of  America,  against,  etc.,  and  against,  etc. 
{Conclude  as  in  hook  1,  cliaptcr  3.) 
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Fourth  count. 

{Same  as  third  count  inserting) :  "  a  foreign  vessel,"  instead  of 
"a  vessel  of  the  United  States." 

{For  final  count.,  see  17,  18,  181, 7i.,  239,  n.) 

(1059)  Another  form  for  the  same.{d) 

That  on,  etc.,  a  certain  schooner  called  the  "  Matilda"  was  a 
vessel  of  the  said  United  States,  and  being  so  a  vessel  of  the 
said  United  States,  was  unlawfully  and  voluntarily  employed 
aiid  made  use  of  in  the  transportation  and  carrying  of  slaves 
from  one  foreign  place  to  another,  to  wit,  from  the  island  of 
Bravo,  in  Africa,  a  foreign  place,  to  the  islands  of  St.  Nicholas, 
Bonavista,  Mayo,  and  St.  Jago,  all  foreign  places,  in  Africa 
aforesaid  ;  and  that  J.  S.  IL,  late  of  the  district  aforesaid,  mar- 
iner, a  citizen  of  the  said  United  States,  then  and  there  mate  of 
the  said  schooner  "Matilda,"  did  then  and  there,  within  the 
jurisdiction  of  this  court,  voluntarily  and  unlawfully  serve  in  the 
capacity  and  station  of  mate  aforesaid  on  board  the  said  vessel, 
the  same  being  then  and  there  unlawfully  and  voluntarily  em- 
ployed and  made  use  of  in  the  transportation  and  carrying  of 
slaves  from  one  foreign  place  to  another  as  aforesaid,  against, 
etc.,  and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

{For final  count,  see  17, 18,  181,  n.,  239,  n.) 

(1090)  Fitting  out  slaver.,  etc. 

That  P.  H.,  after  the  twentieth  day  of  April,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  eighteen,  to  wit,  on, 
etc.,  and  on  divers  days  and  times  before  and  since  said  last 
mentioned  day,  and  after  the  said  twentieth  day  of  April,  in  the 
year  of, etc.,  with  force  and  arms,  upon  the  high  seas,  and  with- 
out the  jurisdiction  of  any  particular  state,  but  within  the  juris- 
diction of  the  United  States,  did  as  master  of  or  some 
other  person  whose  name  is  to  the  jurors  aforesaid  as  yet  un- 
known, cause  a  certain  vessel  called  the  "Spitfire"  to  sail  from 
a  port  within  the  jurisdiction  of  the  United  States,  to  wit,  the 

[il]  On  iK'itlicr  tliis  nor  tlic  last  intlirtmont  were  tlic  defendants  trii'il.  Tlic 
first  was  iircnarcil  in  New  York  ami  tin;  lattvr  in  riillailelpliia.  See  for  offence 
generally,  V\  h.  Cr.  L.  8tli  ed.  §  1K«!). 
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port  of  New  Orleans,  in  the  state  of  Louisiana,  for  tlie  purpose 
and  witli  the  intent  to  emph)y  said  vessel  in  the  trade  and  husi- 
ness  of  procuring  negroes  and  persons  of  color  from  a  foreign 
place  or  country,  to  wit,  from  that  place  and  country  called 
Africa,  to  be  transported  to  a  place  or  country  called  Cuba,  to 
be  held,  sold,  and  otherwise  disposed  of  as  slaves,  the  said  vessel 
called  the  "  Spitfire"  having,  before  her  being  caused  to  sail  from 
said  port  of  !N'ew  Orleans  as  aforesaid,  and  after  the  said  twen- 
tieth day  of  April,  in  the  year,  etc.,  to  wit,  on,  etc.,  aqd  on  sev- 
eral days  and  times  before  and  after  the  said  last  mentioned  day, 
been  fitted  and  equipped,  loaded,  and  otherwise  prepared  by  a 
person  or  persons,  as  owner  or  owners  thereof,  whose  name  or 
names  are  to  the  said  jurors  as  yet  unknown,  in  a  port  within 
the  jurisdiction  of  the  United  States,  to  wit,  the  said  port  of 
Kew  Orleans  in  the  said  state  of  Louisiana,  for  the  purpose 
of  procuring  negroes  or  persons  of  color  from  a  foreign  place  ov 
country,  to  wit,  from  that  place  or  country  called  Africa,  to  be 
transferred  to  a  port  in  the  place  and  country  called  the  island 
of  Cuba,  to  be  sold  and  disposed  of  as  slaves,  against,  etc. 
{Conclude  as  in  book  1,  chapter  3.) 

That  heretofore,  and  after  the  twentieth  day  of  April,  in  the 
year,  etc.,  a  certain  person  commonly  known  and  called  by  the 
name  of  D.  J.,  otherwise  called  D.  J.  M.,  did  for  himself  as 
owner,  fit,  equip,  and  otherwise  prepare  a  certain  vessel  called 
tlie  "Spitfire,"  in  a  port  within  the  jurisdiction  of  the  United 
States  to,  wit,  the  port  of  New  Orleans,  in  the  state  of  Louisiana, 
and  did  then  and  there  cause  the  said  vessel  to  sail  and  be  sent 
away  from  the  said  port  of  New  Orleans,  for  the  purpose  and 
with  the  intent  of  employing  the  said  vessel  in  the  trade  and 
business  of  procuring  negroes  and  persons  of  color  from  a  for- 
eign countr}-,  to  wit,  Africa,  to  be  transported  to  a  place  and 
country  called  Cuba,  to  be  held,  sold,  and  disposed  of  as  slaves, 
contrary  to  the  form  of  the  statute  of  the  United  States  in  such 
case  made  and  provided  ;  and  that  he  the  said  P.  H.,  with  force 
and  arms,  on  the  high  seas,  without  the  jurisdiction  of  any  par- 
ticular state,  and  within  the  jurisdiction  of  the  United  States, 
on,  etc.,  and  on  divers  days  and  times  after  the  day  last  men- 
tioned, was  aiding  and  abetting  therein,  and  in  causing  the  said 
vessel  to  sail   and    be  sent  away  from  the  said    port  of  New 
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Orleans,  with  intent  and  for  the  purpose  to  employ  said  vessel  in 
the  trade  and  business  of  procuring  negroes  and  persons  of  color 
from  a  foreign  country,  to  wit,  Africa,  to  be  transferred  to  said 
place  called  Cuba,  to  be  held,  sold,  and  disposed  of  as  slaves, 
against,  etc.,  and  contrary,  etc.  {Conclude  as  in  book  1,  chap- 
ter 3.) 

{For  final  count,  see  17, 18, 181,  w.,  239,  n.) 

(1091)  Forcibly  confining  and  detaining  negroes  taken  from  the  coast 
of  Africa  loith  intention  of  making  slaves  of  them,  under  act 
of  15th  May,  1820,  §  5,  Rev.  Stat.  §  5375. 

That  C.  F.  D.,  late  of,  etc.,  heretofore,  to  wit,  on,  etc.,  with 
force  and  arms,  in,  etc.,  on  the  coast  of  Africa,  out  of  the  juris- 
diction of  any  particular  state  of  the  United  States  of  America, 
on  waters  within  the  admiralty  and  maritime  jurisdiction  of  this 
court,  he  the  said  then  and  there  being  *  one  of  the  ship's 

company  of  a  certain  vessel  being  a  called  the  owned 

wholly  or  in  part  by  a  citizen  or  citizens  of  the  United  States  of 
America,  whose  names  are  to  the  said  jurors  unknown,  did  *  * 
piratically  and  feloniously,  forcibly  confine  and  detain 
negroes,  whose  names  are  to  the  said  jurors  also  unknown,  in 
and  on  board  of  the  said  vessel,  being  a  called  the 

witji  the  intent  of  liim  the  said  C.  F.  D.  to  make  slaves  of  the 
aforesaid  negroes,  they  the  said  negroes  not  having 

been  held  to  service  by  the  laws  of  either  of  the  states  or  terri- 
tories of  the  said  United  States  of  America,  against,  etc.,  and 
against,  etc.    {Conclude  as  in  book  1,  chapter  3.) 

Second  count. 

{Like  the  first  count,  except  instead  of) :  "  owned  wholly  or  in 
part  by  a  citizen  or  citizens  of  the  United  States,"  etc.,  insert, 
"  which  said  called  the  was  then  and  there  navi- 

gated for  and  in  behalf  of  a  citizen  or  citizens  of  the  United 
States,"  etc. 

Third  count. 

{Same  as  first  to  *,  and  proceed):  "a  citizen  of  the  United 
States  of  America,  and  he  the  said  then  and  there  being 

one  of  the  ship's  comj>any  of  a  certain  vessel,  being  a 
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callcil  the  which  said  vessel,  being  a  called  the 

was  then  and  there  a  foreign  vessel,  engaged  in  the  slave-trade, 

did,"  etc.  {hei^e  j^roceed  and  conclude  as  in  Jirst  county  from  **). 

(1092)  Fourth  count     Same  as  first  count ;  against  a  jxirt  of 
defendants  as  principals  and  the  others  as  accessaries. 

That  C.  F.  D.,  late  of,  etc.,  together  with  certain  other  persons 
to  the  jurors  aforesaid  as  yet  unknown,  heretofore,  to  wit,  on, 
etc.,  on  the  coast  of  Africa,  out  of  the  jurisdiction  of  any  par- 
ticular state  of  the  said  United  States  of  America,  on  waters 
within  the  admiralty  and  maritime  jurisdiction  of  the  said 
United  States,  and  within  the  jurisdiction  of  this  court,  they  the 
said  persons  to  the  jurors  aforesaid  as  yet  unknown,  being  of 
the  crew  and  ship's  company  of  a  certain  vessel,  being  a 
called  the  owned  wholly  or  in  part  by  a  citizen  or  citizens 

of  the  United  States  of  America,  whose  names  are  to  the  said 
jurors  also  unknown,  did  piratically  and  feloniously  confine  and 
detain  negroes,  whose  names  are  to  the  said  jurors  un- 

known, in  and  on  board  of  the  said  vessel,  being  a  called 

the  with  the  intent  to  make  slaves  of  the  aforesaid 

negroes,  they  the  said  negroes  not  having  been  held  to  ser- 

vice b}'  the  laws  of  either  of  the  states  or  territories  of  the  said 
United  States ;  and  that  the  said  C.  F.  D.  was  then  and  there 
piratically  and  feloniously  present,  aiding  and  abetting  the  said 
persons  to  the  jurors  aforesaid  as  yet  unknown,  in  forcibly  con- 
fining and  detaining  the  said  negroes  in  and  on  board  the 
said  vessel  aforesaid,  in  the  manner  and  at  the  time  and  place 
last  aforesaid,  against,  etc.,  and  against,  etc.  {Conclude  as  in  book 
1,  chapter  3.) 

Fifth  count. 

{Like  the  fourth  count.,  except  instead  of) :  "  was  then  and  there 
piratically  and  feloniously  present,  aiding  and  abetting,"  insert., 
"  did  then  and  there  piratically  and  feloniously  aid  and  abet  the 
said  persons  to  the  jurors  aforesaid  as  yet  unknown,  in  forcibly 
confining  and  detaining  in  and  on  board  said  vessel  the  aforesaid 
negroes." 
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Sixth  count. 

And  so  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  say, 
that  the  said  and  the  said  persons  to  the  jurors  aforesaid 

as  yet  unknown,  at  the  time  and  pUice  last  aforesaid,  beinsj  of 
the  crew  and  ship's  company  of  the  said  vessel,  being  a 
called  the  owned  wholly  or  in  part  by  a  citizen  or  citizens 

of  the  United  States  of  America,  whose  names  are  to  the  said 
jurors  unknown,  did  piratically  and  feloniously  confine  and  de- 
tain the  said  negroes,  whose  names  are  to  the  aforesaid 
jurors  unknown,  in  and  on  board  of  the  said  vessel,  being  a 

called  the  with  the  intent  of  them  the  said 

and  the  said  persons  to  the  jurors  aforesaid  as  yet  unknown,  to 
make  slaves  of  the  aforesaid  negroes,  they  the  said 

negroes  not  having  been  held  to  service  by  the  laws  of  either  of 
the  states  or  territories  of  the  said  United  States,  against,  etc., 
and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

{For  final  count,  see  17,  18,  181,  ??.,  289,  n.) 

(1093)  Taliing  on  hoard  and  receiving  from  Africa,  negroes,  etc., 
under  act  of  20th  April,  1818,  §  4,  Rev.  Stat.  §  5375.(e) 

That  B.  M.,  late  of,  etc.,  heretofore,  to  wit,  on,  etc.,  with  force 
and  arms  (in  the  harbor  of  on  the  coast  of  Africa),  on 

waters  within  the  admiralty  and  maritime  jurisdiction  of  the 
United  States,  out  of  the  jurisdiction  of  any  particular  state  of 
the  said  United  States,  and  within  the  jurisdiction  of  this  court, 
he  the  said  B.  M.  then  and  there  being  a  citizen  of  the  said 
United  States  of  America,  did  take  on  board  and  receive 
negroes,  whose  names  are  to  tlie  said  jurors  unknown,  in  and  on 
board  of  a  certain  vessel,  being  a  called  the  from 

(the  harbor  of  aforesaid,  on  the  coast  of  Africa  aforesaid), 

they  the  said  negroes  not  being  inhabitants  of  the  said 

United  States,  nor  held  to  service  by  the  laws  of  either  of  the 
states  or  territories  of  the  said  United  States  of  America,  against, 
etc  ,  and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(f)   United  Statos  v.  MaiisficM,  U.  S.  Circuit,  New  York,  ISl'j.     Tlic  dofcnd- 
aJit  forlVitcd  liis  recogiiizaiicc  and  was  never  tried. 
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Second  count. 

{Same  as  Jirst  county  except  inserting) :  "  they  the  said 
negroes  not  being  inhabitants  of  either  of  the  states  or  terri- 
tories of  the  said  United  States,  and  tliey  the  said  negroes 
not  having  been  hekl  to  service  by  the  laws  of  either  of  the 
said  states  or  territories  af  the  said  United  States,"  instead  of 
"tliey  the  said  negroes  not  being  inhabitants  of  the  said 
United  States." 

Third  count. 

{Same  as  second  county  inserting  instead  of):  "did  take  on 
board  and  receive,*"  etc.,  "did  aid  and  abet  in  taking  on  board 
and  receiving  negroes,  whose  names  are  to  the  said  jurors 

unknown,  in  and  on  board  of  a  certain  vessel,  being  a 
called  the  from  aforesaid,  to  wit,  from  the  coast  of 

Africa  aforesaid,  they  the  said  negroes  not  being  inhabit- 

ants of,  nor  held  to  service  by  the  laws  of  either  of  the  states 
or  territories  of  the  United  States." 

Fourth  count. 

{Same  as  third  count.,  except) :  "  was  then  and  there  present  aid- 
ing and  abetting  in  taking  on  board  and  receiving." 
{For  final  count,  see  17,  18,  181,  n.,  239,  n.) 

(1094)  Forcibly  bringing  and  carrying  away  negroes  from  the  coast 
of  Africa,  for  the  purpose  of  making  slaves  of  them,  under 
act  of  loth  May,  1820,  §  4,  Eev.  Stat.  §  5376. 

That  C.  F.  J).,  late  of,  etc.,  in  the  circuit  and  district  aforesaid, 
heretofore,  to  wit,  on,  etc.,  with  force  and  arms,  at  the  on 

the  coast  of  Africa,  being  a  port  or  place  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  of  America,  out 
of  the  jurisdiction  of  any  particular  state  of  the  said  United 
States  of  America,  nnd  within  the  jurisdiction  of  this  court,  he 
the  said  C.  F.  D.,  then  and  there  being  one  of  the  ship's  com- 
pany of  a  certain  vessel,  being  *  a  called  the  ownied 
in  whole  or  in  part  by  a  certain  person  or  persons  whose  names 

(/)  United  States  v.  Driscoll,  New  York,  1845.  The  defendant  was  not 
tried,  having  forfeited  his  recognizance. 
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are  to  the  said  jurors  unknown,  then  and  still  being  a  citizen  or 
citizens  of  the  United  States  of  America,  did  piratically  and 
felonious]}'  receive  negroes,  whose  names,  are  to  the  said 

jurors  also  unknown,  in  and  on  board  of  said  vessel,  being  a 
called  the  at  on  the  coast  of  Africa  aforesaid, 

with  the  intent  of  him  the  said  C.  F.  D.  to  make  slaves  of  the 
aforesaid  negroes,  they  the  said  liegroes  having  been 

on,  etc.,  seized  on  a  foreign  shore,  to  wit,  at  aforesaid,  on 

the  coast  of  Africa  aforesaid,  by  some  person  or  persons  whose 
names  are  to  the  said  jurors  unknown,  they  the  said  ne- 

groes not  having  been  held  to  service  or  labor  by  the  laws  of 
either  of  the  states  or  territories  of  the  United  States,  against, 
etc.,  and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

Second  count 

[Same  as  first  county  except):  "did  piratically  and  feloniously, 
forcibly  bring  and  carry  negroes,  whose  names  are  to  the 

said  jurors  also  unknown,  in  and  on  board  of  said  vessel,  being 
a  called  the  from  the  on  the  coast  of  Africa 

aforesaid,  with  the  intent,"  etc.,  instead  of  ''did  piratically  and 
feloniously  receive." 

Third  count. 

{Same  as  first  count  down  to*^  and  then  iwoceed):  a  citizen  of 
the  United  States  of  America,  and  he  the  said  C.  F.  D.,  being 
then  and  there  one  of  the  shi[)'s  company  of  a  certain  vessel, 
being  a  called  the  wliich  said  called  the 

was  then  and  there  a  foreign  vessel  engaged  in  the  slave-trade, 
did  piratically  and  feloniously  receive  negroes,  whose  names 

are  to  the  said  jurors  unknown,  in  and  on  hoard  of  said  foreign 
vessel,  being  a  called  the  at  the  on  the  coast 

of  Africa,  with  the  intent  of  him  the  said  C.  F.  D.  to  make  slaves 
of   the  aforesaid  negroes,  they  the   said  negroes 

having  been  on,  etc.,  seized  on  a  foreign  shore,  to  wnt,  at 
aforesaid,  on  the  coast  of  Africa  aforesaid,  by  some  person  or 
}»erHon8  whose  names  are  the  said  jurors  also  unknown,  they  the 
said  negroes  not  having  been  hcM  to  service  or  labor  by 

the  laws  of  cither  of   the  states  or  territories  of  the    United 
638 


ENGAGING   IN   SLAVE-TRADE,   ETC.  (1094) 

States,  against,  etc.,  and  against,  etc.      {Conclude  as  in  book  1, 

chapter  3.) 

Fourth  count, 

{Same  as  third  county  except):  "  did  piratically  and  feloniously, 
forcibly  bring  and  carry  negroes,  whose  names  are  to  the 

said  jurors  unknown,  in  and  on  board  of  said  foreign  vessel, 
being  a  called  flie  from    the  on  the  coast  ot 

Africa  aforesaid,  with  the  intent,"  etc.,  instead  of  "  did  piratically 
and  feloniously  receive,"  etc. 

{For  final  count,  see  17, 18, 181,  n.,  239,  n.) 

639 


OFFENCES    AGAINST   SOCIETY. 


CHAPTER  XIV. 

OFFENCES  AGAIXST  THE  POST-OFFICE  LAWS  AND 
REVENUE  LAWS. 

ROBBING    AXD    OBSTRUCTING    MAIL. 

1095)  iSIail-robbery  by  putting  the  driver's  life  in  jeopardy,  etc.,  with 
dangerous  weapons,  and  robbing  from  his  personal  custody  certain 
bank  bills,  letters,  and  packets,  to  the  jurors,  etc.,  unknown. 

109G)  Another  form  for  same.  First  count,  robbing  of  the  mail  and 
putting  in  jeopardy  with  pistols. 

1097)  Obstructing  the  mail. 

EMBEZZLING    AND    STKALING    LETTER. 

1098)  Taking  a  letter  out  of  the  United  States  mail. 

1099)  Stealing  from  the  mail  of  the  United  States. 

Fir.st  count.     Stealing  the  mail. 

1100)  Second    count.      Stealing  from    the    mail  certain    letters  and 

packets. 

1101)  Third  count.     Taking  letters  from  the  mail  and  opening  and 

embeziiling  them. 

1102)  Fourth  count.     Stealing  a  letter,  specifying  its  contents,  and 

by  whom  sent. 
IIO.*})  Fifth  count.     Same  without  averment  of  contents. 

110})   Another  form  for  same,  witii  counts  for  opening,  etc.     First  count, 

stealing  a  letter  and  packet. 
110.^)  Second  count.     Same,  stating  route  of  mail. 

IIOIJ)  Tliird  count.      Stating  direction  of  letter. 

1107)  Fourth    count.       Same,    stating    both    route    and    direction    of 

letter. 
11  OH)  Fiftli  count.     Embezzling  and  destroying  letter. 

1109)  Sixth,    seventh,   and    eiglitii   counts.       For    embezzling,   etc., 

varying   the   .statement  of  route  and  directicn  as  in  second, 
third,  ami  fourtli  counts. 

1110)  Ninth  count.      Against  person  employed  in  post-oflice  for  open- 

ing, etc. 

I  1  I  I )  Tenth   count.      Against  carrier  for  eml)ezzling  and  destroying 

letter. 

I I  1  ]n)   Sei  reting  and  cniliczzling  letters.      Anotlicr  form. 
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(1112)  Secreting  and  embezzling  from    tlie    United   States  mail   a  letter 

containing  money,    the   party  being  connected  with  a  post-office, 
and  tlie  letter  being  directed  to  certain  persons  under  the  name 
of  a  firm. 
(11 12a)   Against  assistant  postmaster  for  stealing,  etc. 

(1113)  Embezzling,  etc.,  averring  specially  the  character  and  route  of  letter, 

etc. 

(1114)  Procuring  and  advising  a  person  intrusted  with  the  mail  to  secrete  it. 

(1115)  Second  count.     Procuring  and   advising  a  person   intrusted 

with  the  mail  to  secrete  a  particular  letter. 
(11  lo«)   Against  officer  for  opening  or  delaying  letter  under  English  statute. 
(lllSi)    Against   officer  for  stealing  or  embezzling   letter  under  English 

statute. 
(1115c)   Retaining  letters  after  delivery  under  English  statute. 

(1116)  Smuggling,   under   §    19    of  act  of  August  30,    1842   (tariff  act). 

Peters's  Statutes  at  Large,  5G5. 

(1095)  Mail  robbery  by  'putting  the  (inverts  life  injeojMrdy,  etc.,  loiih 
dangerous  weapons,  and  robbing  from  his  ])ersonal  custody 
certain  bank  bills,  letters,  and  packets,  to  the  jurors,  etc.,  un- 
knowR.{a) 

That  J.  T.  H.,  kte  of,  etc.,  yeoman,  together  with  a  certain  L. 
H.  and  a  certain  J.  A.,  on,  etc.,  in  the  night  of  tlie  same  day,  in 
the  public  highway  at  H.  county,  at  the  district  aforesaid,  in 
and  upon  one  D.  B.,  then  and  there  being  the  carrier  of  the  mail 
of  the  said  United  States,  and  the  person  intrusted  therewith,  and 
in  the  peace  of  God  and  of  the  said  United  States  then  and  there 
being,  with  force  and  arms,  at  the  district  aforesaid,  feloniously 
did  make  an  assault,  and  him  the  said  D.  B.  in  bodily  fear  and 
danger  of  his  life,  in  the  highway  aforesaid,  then  and  there  did 
put,  and  with  the  use  of  certain  dangerous  w^eapons,  to  wit,  pis- 
tols and  dirks,  which  the  said  J.  T.  11.  then  and  there  in  his  hands 
held,  he,  the  said  J.  T.  II.,  did  put  in  jeopardy  the  life  of  said 
D.  B.,  he  the  said  D.  B.  then  and  there  being  intrusted  with  and 
having  the  custody  of  the  said  mail  *  of  the  said  United  States, 
and  the  mail  aforesaid,  so  intrusted  and  in  the  custody  as 
aforesaid  of  said  D.  B.,  containing  certain  bank  bills,  letters,  and 
packets  to  the  jurors  aforesaid  unknown,  belonging  to  certain 
persons  to  the  jurors  aforesaid  unknown,  from  the  personal  cus- 

(a)  U.  S.  V.  Hare,  before  Duval  and  Houston,  JJ.,  2  "Wheel.  C.  C.  283  ;  Rev. 
Stat.  §  5472.     See  Wh.  Cr.  L.  8th  ed.  §  1823. 
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tod}'  and  care  of  the  said  D.  B.,  and  against  his  will,  in  the  high- 
way aforesaid,  at  the  district  aforesaid,  then  and  there  felo- 
niously and  violently  did  rob,  steal,  take,  and  carry  away, 
against,  etc.,  and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

Second  count. 

(Same  as  fi^si  to  *,  then  proceed')  :  and  the  said  mail  of  the  said 
United  States  from  the  custody,  possession,  and  care  of  said 
D.  B.,  and  against  the  will  of  said  D.  B.,in  the  highway  afore- 
said, at  the  district  aforesaid,  did  then  and  there  feloniously  and 
violently  rob,  steal,  take,  and  carry  away,  against,  etc.,  and 
against,  etc.     {Conclude  as  in  hook  1,  chapter  3.) 

Third,  count. 

{Same  as  first,  omitting  the  qualification  of)  "  dangerous  weap- 
ons," {and  averring  the  robbery  to  be  of  the) :  "  said  mail  of  the 
United  States,  then  and  there  containing  sundry  letters,"  etc. 

(1096)  Another  form  for  same.     First  count,  robbing  of  the  mail 
and  putting  in  jeopardy  with  pistols.{b) 

That  J.  P.,  otherwise  called  J.  M.,  late  of,  etc.,  yeoman,  and 
G.  W.,  late  of,  etc.,  yeoman,  on,  etc.,  at,  etc.,  and  within  the  ju- 
risdiction of  this  court,  with  force  and  arms,  in  and  Ujion  one  S. 
M'C,  in  the  peace  of  God  and  of  the  said  United  States  of 
America  then  and  tliore  being,  then  and  there  being  the  carrier 
of  the  mail  of  the  said  United  States,  and  then  and  tliere  having 
the  custody  of  tlie  said  mail,  and  then  and  there  jtroceeding  with 
said  mail  from  the  city  of  P.  to  the  borough  of  R.,  feloniously 
did  make  an  assault,  and  him  the  said  carrier  did  then  and  there 
of  the  said  mail  feloniously  rob,  and  in  then  and  there  efiocting 
the  said  robbery  did  then  and  there,  by  the  use  of  dangerous 
weapons,  to  wit,  pistols,  \)\\t  in  jeo])ardy  the  life  of  the  said  S. 
M'C,  he  the  said  S.  M'C.  then  and  there  being  as  aforesaid  the 
carrier  of  the  said  mail  of  the  United  States,  and  having  then 
and  there  the  custody  thereof,  contrary,  etc.,  and  against,  etc. 
{Conclude  as  in  liook  1,  chapAer  3.) 

(/;)  TI.  S.  ?•.  AViIsf)ii,  I  I>;ilil.  7H.  The  (Iclcndiints  were  convicted,  am]  one  of 
thcDi  t-xi-(Uti(l.      .S<(r  ^\  li.  Cr.  i..  Mh  cil.  4j  lK'j;i. 
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Second  count. 

That  the  said  J.  P.,  otherwise  called  J.  M.,  and  the  said  G. 
"W.,  afterwards,  to  wit,  on,  etc.,  at,  etc.,  and  within  the  jurisdic- 
tion of  this  court,  with  force  and  arms,  in  and  upon  the  said  S. 
M'C.  (then  and  there  beino;  a  carrier  of  tiie  mail  of  the  United 
States),  then  and  there  havino;  the  custody  of  the  said  mail,- 
and  then  and  there  [iroceeding  with  the  sa!<l  mail  from  the  city 
of  P.  to  the  borouu;])  of  R.,  feloniously  did  make  an  assault, 
and  him  the  said  S.  M'C.  in  bodily  fear  and  danger  of  his  life 
tijen  and  there  feloniously  did  put,  and  tlie  said  mail  of  the 
United  States  from  him  the  said  S.  M'C,  then  and  there  as  afore- 
said being  a  carrier  of  the  mail  of  the  United  States,  then  and 
there  having  the  custody  thereof,  then  and  there  feloniousl}^, 
violently,  and  against  his  will,  did  steal,  take,  and  carry  away; 
and  in  then  and  there  effecting  the  robbery  so  as  aforesaid  de- 
scribed, did  then  and  there,  by  the  use  of  dangerous  weapons,  to 
wit,  pistols,  put  in  jeopardy  the  life  of  the  said  S.  M'C,  then 
and  there  being  the  carrier  of  the  mail  of  the  United  States,  and 
then  and  tliere  having  the  custody  thereof,  contrary,  etc.,  and 
against,  etc.     {Conclude  as  in  booh  1,  chapter  3.) 

Third,  count. 

{Same  as  first  doicn  to  *,  and  then  proceed) :  feloniously  did  make 
an  assault,  and  the  life  of  him  the  said  S.  M'C,  by  the  use  of 
dangerous  weajions,  did  then  and  there  put  in  jeopardy,  and 
the  said  mail  of  the  United  States  from  him  the  said  S.  M'C 
then  and  there  feloniously,  violently,  and  against  the  will  of 
him  the  said  S.  M'C,  did  steal,  take,  and  carry  away,  contrary, 
etc.,  and  against,  etc.     {Conclude  as  in  book  1,  chapter  "6.) 

(1097)  Obstructing  the  mail.{e) 

That  W.  M'C,  late  of,  etc.,  yeoman, on,  etc.,  at,  etc., and  within 
the  jurisdiction  of  this  court,  with  force  and  arms,  knowingly 

(f)  Till'  defendant  was  eonvieted  and  sentenced,  on  evidenee  showing  that  on 
the  arrival  of  the  cars  containing  the  mail  at  the  depot  in  IMiiladelphia,  he  drove 
his  cab  over  the  rails,  and  ])revented  the  progress  of  the  mail.  U.  8.  v.  M' Car- 
ran,  Phil.  1847.  The  indictment  was  prepared  l)y  Mr.  Pettit,  then  U.  S.  district 
attorney.  See  Rev.  Stat.  U.  S.  §  3995.  1  think  the  mode  of  obstructing  should 
be  averred. 

643 


(1099)  OFFENCES    AGAINST    SOCIETY. 

and  ^Yilfully  did  obstruct  and  retard  the  passage  of  the*  mail 
of  the  United  States,"^* contrary,  etc.,  and  against,  etc.  {Con- 
clude as  in  book  1,  chapter  3.) 

Second  count. 

{Same  as  first,  inserting  at  *  the  words)  "  driver  of  the,"  {and 
at  **  the  loords)  "  conveying  the  same." 

Third  count. 
{Same  as  second,  inserting)  "  carrier,"  in  place  of  "  driver." 

Fourth  count. 
{Same  as  first,  inserting  at  ^  the  words)  "carriage  carrying  the." 

(1098)   Taking  a  letter  out  of  the  United  States  mail.{d) 

That  heretofore,  to  wit,  on,  etc.,  at,  etc.,  and  within  tlie  juris- 
diction of  this  court,  G.  T.,  late  of,  etc.,  yeoman,  did  take  out  of 
the  post-office,  at,  etc.,  a  letter  directed  to  a  certain  C.  M.,  which 
had  been  in  the  said  post-office,  to  wit,  the  post-office  at  P.,  and 
before  the  said  letter  had  been  delivered  to  tlie  said  person  to 
whom  it  was  so  directed,  with  a  design  to  obstruct  the  corre- 
spondence and  to  pry  into  business  and  secrets  of  another,  con- 
trary, etc.,  and  against,  etc.     {Conclude  as  in  hook  1,  chapter  3.) 

Second  and  third  counts,  for  embezzling,  etc. 

(1099)  Stealing  from  the  mail  of  the  United  States.     First  count, 
stealing  the  mail.{e) 

That  A.  B.,  late  of,  etc.,  in,  etc.,  heretofore,  to  wit,  on,  etc., 
with  force  and  arms,  in,  etc.,  and  within  the  jurisdiction  of  this 
court,  did  then  and  there  feloniously  steal  the  mail  of  the 
United  States  of  America,  against,  etc.,  and  against,  etc.  {Con- 
clude as  in  book  1,  chapter  3.) 

(d)  Rev.  Stat.  §  .3S92.     See  AVli.  Cr.  L.  8th  cd.  §  1S27  et  seq. 

(e)  U.  S.  V.  Iloir.  Tlu'  tk-t't'iidant  was  convicte<i  and  scntonceil.  Sit  Wli. 
Cr.  L.  8tli  ed.  §  1H27  el  scj. 
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(1100)  Second  count.     Stealing  from  the  mail  certain  letters  and 

jMckets. 

That  A.  B.,  late  of,  etc.,  heretofore,  to  wit,  on,  etc.,  with  force 
and  arms,  at,  etc.,  and  within  the  jurisdiction  of  this  court,  did 
then  and  there  feloniously  steal  and  take  from  and  out  of  a  mail 
of  the  United  States  of  America,  certain  lettcrs(/)  and  packets 
(intended  to  be  conveyed  by  post),(^)  against,  etc.,  and  against, 
etc.     {Conclude  as  in  hook  1,  chapter  3.) 

(1101)  Third  count.     Taking  letters  from  the  mail  and  ojjening  and 

embezzling  them . 

That  A.  B.,  late  of,  etc.,  heretofore,  to  wit,  on,  etc.,  with  force 
and  arms,  at,  etc.,  in  the  southern  district  of  jSTew  York,  in  the 
second  circuit,  and  within  tiie  jurisdiction  of  this  court,  did 
then  and  there  feloniously  take  the  mail  of  the  United  States  of 
America,  and  certain  letters  and  packets  therefrom  (intended  to 
be  conveyed  by  post),  and  did  open,  embezzle,  and  destroy  such 
mail,  letters,  and  packets,  the  same  containing  articl'es  of  value, 
against,  etc.,  and  against,  etc.(A)    {Conclude  as  in  book  1,  chapter  o.) 

(1102)  Fourth  count.     Stealing  a  letter^  specifying  its  contents  and 

by  ivhom  sent. 

That  A.  B.,  late  of,  etc.,  on,  etc.,  at,  etc.,  and  within  the  juris- 
diction of  this  court,  a  certain  letter,  then  lately  before  put  into 
a  niail  of  the  United  States  of  America,  at  the  post-office  at,  etc., 
in,  etc.,  by  C,  D.,and  intended  to  be  conveyed  by  mail  from  said 
to  the  post-office  at,  etc.,  for  and  to  be  delivered  to  E.  F., 
at,  etc.,  which  said  letter  did  then  and  there  contain  an  article 
of  value,  to  wit  {liere  specify  the  article.,  and  value  of  the  same) 
(the  property  of  certain  persons  to  the  jurors  aforesaid  un- 
known),(?)  then  and  there,  to  wit,  at,  etc.,  and  witliin  the  juris- 
diction of  this  court,  with  force  and  arms,  feloniously  did  steal 
and  take  from  and  out  of  a  mail  of  the  said  United  States  of 

(/)  Tliis  is  full  onough,  no  parti(Hil;ir  (U'scription  of  the  letter  being  neces- 
sary ;  thoiiixh  if  the  letter  be  partienlarly  described,  it  must  be  proved  as  laid. 
U.  S.  V.  Llmcaster,  2  M'Lean,  4;il  ;    U.  S.  v.  Patterson,  G  M'Lean,  4GG. 

(//)   That  this  is  necessary,  see  U.  S.  v.  Okie,  5  Blatcli.  516. 

[h)  It  is  sufhcient  if  the  indictment  conform  to  the  statute.  U.  S.  v.  Martin, 
2  M'Lean,  25 G. 

(i)  As  to  this  averment,  see  U.  S.  v.  Poye,  1  Curtis's  C.  C.  369. 
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America,  against,  etc.,  and  against,  etc.  {Conclude  as  in  hook  1, 
chapter  3.) 

(1103)  Fifth  count.     Same  as  fourth,  without  averment  of  contents. 

That  A.  B.,  late  of,  etc.,  on,  etc.,  with  force  and  arms,  at,  etc., 
and  within  the  jurisdictions  of  this  court,  did  then  and  there 
fel(Miiously  take  from  and  out  of  a  mail  of  the  United  States  a 
certain  letter,  then  lately  before,  to  wit,  on,  etc.,  put  into  a  mail 
of  the  United  States  of  America,  at,  etc.,  and  within  the  juris- 
diction of  this  court,  which  said  letter  was  directed  to  E.  F.,  at, 
etc.  (and  was  intended  to  be  conveyed  by  post),  against,  etc., 
and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

Sixth  count. 

That  A.  B.,  late  of,  etc.,  on,  etc.,  with  force  and  arms,  at,  etc., 
and  within  tlie  jurisdiction  of  this  court,  did  then  and  there  felo- 
niously take  a  certain  letter  directed  to  E.  F.,  at,  etc.,  said  letter 
containing  an  article  of  value  (the  property  of  ),  from  and 

out  of  a  mail  of  the  United  States  of  Amei-ica,  and  did  oj)en  and 
embezzle  said  letter,  against,  etc.,  and  against,  etc.  {Conclude 
as  in  book  1,  chapter  3.) 

Seventh  count. 

That  A.  B.,  late  of,  etc.,  on,  etc.,  with  force  and  arms,  at,  etc., 
and  within  the  jurisdiction  of  this  court,  did  then  and  there 
feloniously  take  a  certain  letter  directed  to  E.  F.,  at,  etc.,  said 
letter  containing  an  article  of  value,  to  wit,  a  certain  for 

the  payment  of  and  of  the  value  of  (the  ])roperty  of 

)  from  and  out  of  the  inail  of  the  United  States  of  America, 
and  did  then  and  there  open  and  embezzle  said  letter,  containing 
said  article  of  value,  against,  etc.,  and  against,  etc.  {Conclude 
as  in  book  1,  chapter  3.) 

{For final  count,  see  17,  27,  7i.,  123,  n.) 

(1104)  Another  form  for  same,  with  counts  for  opening,  etc.     First 

count,  stealing  a  letter  and.  packet.{j) 

That  heretofore,  to  wit,  on,  etc.,  at,  etc.,  and  within  the  juris- 

(  /  )  1'.  S.  i\  l-iroincr,  IMiil.  iK.'iii.  'J'liis  iiiilictincnl  was  pn-piircil  liy  i\Ir.  II. 
1).  (iilpiii,  tlifii  district  :iftf)rin'y.  Tiui  (Iclriidaiit  was  convicted  and  sentenced. 
See  Wli.  Cr.  L.  8tli  e.l.  §  1827  tl  scq. 
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diction  of  this  eourt,W.  K.,  of,  etc.,  yeoman,  *  did  then  and  there 
steal  and  take  from  and  out  of  the  mail  of  the  United  States  a 
letter  and  packet  (the  property  of  C  S.,  intended  to  be  conveyed 
by  post),  contrary,  etc.,  and  against,  etc.  {Conclude  as  in  book  1, 
chapter  3.) 

(1105)  Second  count.     Same,  stating  route  of  mail. 

{Same  as  first  count  to  *,  and  then  jyroceed) :  "  did  then  and  there 
steal  and  take  from  and  out  of  a  mail,  to  wit,  the  mail  of  the 
United  States,  then  and  there  proceeding  from  H.,  in  the  state 
of  Pennsylvania,  to  wit,  at,  etc.,  towards  D.,  in  the  state  of  P., 
to  wit,  at,  etc.,  aforesaid,  a  letter  and  packet,  contrary,  etc.,  and 
against,"  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(1106)   Third  count.     Slating  direction  of  letter. 

{Same  as  first  count  to  *,  and  then  proceed) :  "  did  then  and  there 
steal  and  take  from  and  out  of  the  mail  of  the  United  States  a 
letter  addressed  to  contrary,  etc.,  and  against,"  etc,    {Con- 

clude as  in  book  1,  chapter  3.) 

(1107)  Fourth  count.     Same,  stating  both  route  and  direction  of 

letter. 

{Same  as  first  count  to  *,  a7id  then  proceed):  "  did  then  and  there 
steal  and  take  from  and  out  of  a  mail,  to  wit,  the  mail  of  the 
United  States,  then  and  there  proceeding  from  to  wit, 

at,  etc.,  towards  to  wit,  at,  etc.,  a  certain  other  letter,  to 

wit,  a  letter  from  J.  L.,  addressed  to  contrary,  etc.,  and 

against,"  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(1108)  Fifth  count.     Embezzling  and  destroying  letter. 

{Same  as  first  count  to  ^,  and  then  proceed) :  "  did  then  and  there 
embezzle  and  destroy  a  letter  and  packet,  which  had  been  in  a 
post-office,  before  it  was  delivered  to  the  person  and  persons  to 
whom  it  was  directed,  contrary,  etc.,  and  a^^ainst,"  etc.  {Con- 
clude as  in  book  1,  chapter  8.) 

(1109)  Sixth,  seventh,  and  eighth  counts.     For  embezzling,  etc.,  vary- 
ing the  statement  of  route  and  direction  as  in  second,  thirds 

and  fourth  counts. 
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(1110)  Ninth  count.     Against  person  employed  in  post-office  for 

opening^  etc. 

That  afterwards,  to  wit,  on,  etc.,  at,  etc.,  and  within,  etc.,  the 
said  W.  K.,  being  then  and  there  a  person  employed  in  a  depart- 
ment of  the  post-office  establishment,  did  then  and  there  nnlaw- 
fullj  open  a  letter  with  which  he  was  then  and  there  intrusted, 
and  which  had  come  to  his  possession,  and  which  was  intended 
to  be  conveyed  by  post,  contrary,  etc.,  and  against,  etc.  (6^o?i- 
clude  as  in  book  1,  chapter  3.) 

(1111)   Tenth  count.     Against  carrier  for  embezzling  and  destroying 

letter. 
That  afterwards,  to  wit,  on,  etc.,  at,  etc.,  and  within,  etc.,  the 
said  W.  K.,  being  then  and  there  a  person  employed  in  a  depart- 
ment of  the  post-office  establishment,(/t)  to  wit,  as  a  carrier(/)  of 
the  mail  of  the  United  States  from  the  post-office  at  H.  to  the 
post-office  at  D.,  to  wit,  at  the  district  aforesaid,  did  embezzle 
and  destroy  a  letter  with  which  he  was  then  and  there  intrusted, 
and  which  had  then  and  there  come  to  his  posses-ion,  and  was 
then  and  there  intended  to  be  conveyed  by  post,  then  and  there 
containing  a  bank  note,  to  wit  a  bank  note  of  the  bank  of  Penn- 
sylvania for  one  hundred  dollars,  marked  with  the  letter  S.  and 
numbered  No.  162  ;  contrary,  etc.,  and  against,  etc.  {Conclude  as 
in  booh  1,  chapter  3.) 

(llllrt)  Secreting  and  embezzling  letter.  Another  form. 
That  (the  defendant),  on,  etc.,  at,  etc.,  did  secrete  and  embezzle 
a  certain  letter,  then  and  there  directed  to  S.  E.  D.,  etc.,  in  the 
words  and  letters  following,  "Miss  Sarah  E.  Dalzell,  Ellsworth, 
Maine,"  with  which  he  was  then  and  there  intrusted,  and  which 
had  come  to  his  possession,  and  was  then  and  tlicro  intended  to 
be  conveyed  by  post,  containing  a  certain  bank  note  for  the  pay- 
ment of  two  dollars,  he  the  said  L.,  at  the  time,  etc.,  being  then 
and  there  en)j)loyed  in  one  of  the  departments  of  the  post-office 
establishment,  to  wit,  being  a  clerk,  etc.(m)  {Conclude  as  in  book 
1,  chapter  3.) 

{k)  U.  S.  V.  Piittfrson,  C,  M'TiCin,  C.  C.  K.  4GC. 
(/)   A  CJirricT  is  witliiii  tlu-  act.      T.  8.  /'.  IJcU'w,  J  Mrock.  2H0. 
(;/()   A  si't'oiid  crjiiiit  ilcscrilicd   tlic  l)!iiik  rioto,  and  iiUcjxcd  that  it  was  of  the 
value  of  two  dollars,  and  that  the  letter  eauie  into  the  i)0:isessioii  of  the  defendant 
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(1112)  Secreting  and  embezzling  from  the  United  States  mail  a  let- 
ter containing  moneg,  the  party  being  connected  with  a  post- 
office^  and  the  letter  being  directed  to  certain  persons  under  the 
name  of  afirm.{n) 

That  J.  W.,  late  of,  etc.,  on,  etc.,  was  a  person  employed  in 
one  of  the  departments  of  the  post-ofRce  establishment  of  the 
said  United  States,(o)  to  wit,  a  clerk  {or  otherwise)^  in  the  post- 
office  at(j>)  in  the  district  aforesaid,  and  that  on,  etc.,  in 
the  said  post-office  at,  etc.,  a  certain  letter,(5')  then  lately  before 
sent  by  one  C.  D.,  of,  etc.,  and  intended  to  be  conveyed  by  post 
to  certain  persons  using  trade  and  commerce  in  the  city  of 
in  said  southern  district  of  'New  York,  under  the  name,  style, 
and  firm  of  and  which  said  letter  contained  {state  the  con- 
tents of  said  letter^  and  the  valne),{r)  came  into  the  possession  of 
him  the  said  J.  W.,so  then  and  there  being  employed  as  a  clerk 
in  the  said  post-office  at  aforesaid,  and  that,  he  the  said  J. 
"W.  being  so  employed  in  the  said  post-office,  and  the  said  letter 
80  then  and  there  containins;  the  said  having  so  as  afore- 
said  come  into  the  possession  of  him  the  said  J.  W.,  he  the  said 
J.  W.  did  then  and  there,  with  force  and  arms,  on,  etc.,  at,  etc., 
feloniously  secrete  the  said  letter,  so  then  and  there  containing 

"  so  then  and  there  employed  as  a  clerk  In  the  said  post-office,"  and  that  the 
letter  with  tlie  said  article  of  vahie  having  so  come  into  his  possession,  he  did 
tlien  and  there  secrete  and  embezzle  the  letter  then  and  there  containing  the  said 
article  of  valne.  It  was  held  that  in  an  indictment  of  this  class  it  is  not  necessary 
to  allege  that  the  letter  or  note  was  the  property  of  any  one.  It  was  furtiier 
held  that  if  the  letter  was  inclosed  in  an  envelope,  and  the  envelope  was  directed 
to  A.  B.,  the  letter  is  well  described  as  directed  to  A.  B.  The  indictment,  it 
was  ruled,  need  not  allege  that  the  clerk  obtained  the  letter  by  virtue  of  his  em- 
ployment ;  it  is  enough  that,  being  a  clerk,  he  has  obtained  possession  of  the 
letter.  Nor  is  it  necessary  to  set  out  the  ])laces  from  and  to  which  the  letter  was 
to  be  carried  by  post.     U.  S.  v.  Laws,  2  Lowell,  115. 

(n)  U.  S.  V.  Wisner,  New  York,  1844.  The  defendant  was  convicted.  See, 
for  a  similar  form,  supra,  445,  and  see  Wh.  Cr.  L.  8th  ed.  §  1827  et  seq. 

(o)  This  is  enough.     U.  S.  v.  Patterson,  6  M'Lean,  C.  C.  R.  4G6. 

(p)  The  "employment"  must  be  distinctlv  alleged.  U.  S.  v.  Nott,  1  ^NI'Lean, 
499. 

(q)  Though  it  may  be  prudent  to  describe  the  letter  with  the  particularity  that 
follows,  yet  it  would  seem  to  be  enougli  to  aver  that  it  came  into  the  hands  of  the 
postmaster,  without  stating  where  it  was  mailed  or  by  wiiat  route  it  was  con- 
veyed.     U.  S.  V.  Lancaster,  2  M'Lean,  431  ;   U.  S.  v.  Alartin,  lb.  25H. 

(r)  Neither  the  letter  nor  the  notes  inclosed  in  it  need  be  specifically  de- 
scribed, though  if  they  are,  a  variance  may  be  fatal.  U.  S.  v.  Lancaster,  2 
M'Lean,  431. 
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the  said  contrary,  etc.,  and  against,  etc.     {Conclude  as  in 

book  1,  chapter  3.) 

Second  count. 

{Like  first  count.,  substituting) :  "  feloniously  embezzle  the  said 
letter,"  etc.,/o;'  "feloniously  secrete  the  said  letter." 

Third  count. 

{Like  first  county  substituting) :  "  feloniously  8ecrete(s)  and  em- 
bezzle the  said  letter," /or  "feloniously  secrete  the  said  letter." 

Fourth  count. 

{Like  first  count.,  except  instead  of):  "he  the  said  J.  W.  did 
then  and  there,  with  force  and  arms,  on,  etc.,  at,  etc.,  feloniously 
secrete  the  said  letter,  so  then  and  there  containing  the  said 
,"  insert,  "he  the  said  J.  W.  the  said  of  the  value 

aforesaid,  with  force  and  arms,  feloniously  did  steal  out  of  the 
aforesaid  letter." 

Fifth  count. 

{Like  fourth  count,  except  instead  of) :  "  feloniously  did  steal," 
etc.,  insert,  "  feloniously  did  take." 

Sixth  count. 

{Like  fifth  count,  except  instead  of) :  "  feloniously  did  take," 
insert,  "  feloniously  did  steal  and  take." 

(1112a)  Against  an  assistant  postmaster  for  stealing  money  which 
came  into  his  hands  as  assistant  postmaster. {t)  See  Gor- 
don's Digest,  art.  8611,  p.  701.     Jiev.  Stat.  §  5467. 

That  A.  M.,  etc.,  on,  etc.,  at,  etc.,  lie  the  said  A.  M.  being  then 
and  tbore  a  person  cmi)loyed  in  one  of  the  departments  of  the 
postal  service  of  the  United  States  of  America,  to  wit,  as  an 
assistant  of  the  deputy-postmaster  of  the  post-office,  legally 
established    and    ajipointed    by  the   postmaster-general   of  the 

C.<t)  This  is  corrcrt.      U.  S.  v.  Sander,  (J  M'Lfjin,  C.  C.  II.  598. 

(t)  'I'liis  iiKlictiiifiit,  witli  sonic  inodiliciitioiis,  is  taki'ii  from  one  pivcn  by  Mr. 
Davis  in  Jiis  I'lH'ct-dents,  |».  14!»,  as  ilrawn  hy  I'rot'cssor  Aslinmn  of"  the  Law 
School  in  Canibridjrc     The  case  was  twice  tried  witliout  obtaining  a  verdict. 
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United  States,  within  the  said  town  of  Granby,  feloniously  did 
steal,  take,  and  carry  away  sundry  bank  notes,  amounting  to- 
gether to  the  sum  of  two  hundred  and  seventy  dollars,  and  of 
the  value  of  two  hundred  and  seventy  dollars,  of  the  goods, 
chattels,  and  property  of  one  N.  P.  and  one  C.  D. ;  which  said 
bank  notes  were  then  and  there  feloniously  taken  and  stolen  as 
aforesaid  by  the  said  A.  M.  out  of  a  certain  letter,  which  came 
to  the  hands  and  possession  of  him  the  said  A.  M.  in  liis  said 
capacity  and  employment  as  such  assistant  postmaster  as  afore- 
said, against,  etc.,  and  contrary,  etc.  {Conclude  as  in  hook  1, 
chapter  3.) 

(1113)  Seventh  count.     For  embezzling,  etc.,  averring  specially  the 
character  and  route  of  letter.,  etc. 

That  on,  etc.,  one  A.  B.,  of,  etc.,  deposited  in  the  post-office  of 
the  said  United  States  at  aforesaid,  a  certain  letter  ad- 

dressed and  directed  to  C.  D  ,  at,  etc.,  by  the  name  and  descrip- 
tion of  {repeat  the  name  of  the  firm.,  if  such  is  the  case),  being  the 
name,  style,  and  firm  under  which  the  said  on,  etc.,  used 

trade  and  commerce  and  transacted  commercial  business  in  the 
said  cit3^  of  which  said  letter  then  and  there  contained 

{state  the  contents),  which  said  letter  so  as  aforesaid  containing 
the  said  was  intended  to  be  conveyed  by  post  to  the  city  of 

in  the  district  aforesaid,  to  the  said  C.  D.,  so  as  aforesaid 
using  trade  and  commerce  under  the  name,  style,  and  firm  of  C. 
D.  at  the  said  city  of 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further 
present,  that  afterwards,  to  wit,  on,  etc.,  the  said  letter,  so  con- 
taining the  said  and  so  intended  to  be  conveyed  by  post, 
came  into  the  possession  of  A.  M.,  of,  etc.,  the  said  A.  M.,  on, 
etc.,  at,  etc.,  being  a  [)erson  employed  in  one  of  the  depart- 
ments of  the  postal  service  of  the  said  United  States  of  Amer- 
ica, to  wit,  being  a  [)erson  employed  as  a  clerk  in  the  post- 
ofiice  of  the  said  United  States  at,  etc.,  and  that  he  the  said  A. 
M.,  being  then  and  tliere  so  employed  as  aforesaid,  and  the  said 
letter  containing  the  said  so  intended  to  be  conveyed  by 
post,  having  then  and  there  come  into  the  possession  of  him  the 
said  A.  M.,he  the  said  A.  M.  did  then  and  there,  \vith  force  and 
arms,  feloniously  embezzle  the  said  letter,  so  containing  the  said 
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against,  etc.,  and  against,  etc.     [Conclude  as  in  book  1, 
chapter  3.) 

Eighth  count. 

{Like  seventh  county  except  instead  of):  "  witli  force  and  arms, 

feloniously   embezzle   the    said    letter,  so  containing   the   said 

,"  insert^  "  with  force  and  arms,  feloniously  steal  and  take 

the  said  of  the  value  aforesaid,  out  of  the  aforesaid  letter." 

Ninth  count. 

{Like  eighth  county  except  instead  of) :  "  with  force  and  arms, 
feloniously  steal  and  take  the  said  of  the  value  aforesaid, 

out  of  the  aforesaid  letter,"  insert^  "  with  force  and  arms,  feloni- 
ously secrete  the  said  letter,  so  containing  the  said  of  the 
value  aforesaid." 

(1114)  Procuring  and  advising  a  person  intrusted  loith  the  mad  to 

secrete  it.{u) 

That  J.  B.  M.,  etc.,  did  at,  etc.,  on,  etc.,  procure,  advise,  and 
assist  J.  J.  S.  to  secrete,  embezzle,  and  destroy  a  mail  of  letters, 
with  which  the  said  J,  J.  S.  was  intrusted,  and  which  had  come 
to  his  possession,  and  was  intended  to  be  convej-ed  by  post  from 

in  the  district  aforesaid,  to  also  in  said  district,  con- 

taining bank  notes,  the  said  J.  J.  S.  being  at  the  time  of  such 
procuring,  advising,  and  assisting,  then  and  tliere  a  person  em- 
ployed in  one  of  the  departments  of  the  postal  service,  to  wit,  a 
carrier  of  the  mail  of  the  United  States  from  aforesaid,  to 

aforesaid,  contrary,  etc.    {Conclude  as  in  book  1,  chapter  3.) 

(1115)  Second  count.     Procuring  and  advising  a  person  intrusted 

with  the  mail  to  secrete  a  particular  letter. 

That  tlie  said  J.  B.  M.  did  procure,  advise,  and  assist  J.  J.  S. 
to  secrete,  embezzle,  and  destroy  a  letter  addressed  by  J.  S.  to  J. 
B  ,  with  which  the  said  d.  J.  S.  was  intrusted,  and  which  came 
to  his  possession,  and  was  intended  to  be  conveyed  by  }>ost  from 
in  the  district  aforesaid,  to  aforesaid,  containing 

sundry  bank  not's,  amounting  in  the  whole  to  sixty  dollars,  of 
a  denomination  to  the  jurors  al'oresaid  unknown,  and  of  the  issue 

((/)  I'liited  States  u.  Mills,  7  retcrs,  l.i.S.  Sec  Ri'V,  Stiit.  §  .O-Ki?,  to  which 
the  J'oiiii  in  the  trxt  shoiilil  !)(.!  adiipU'd. 
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of  a  bank  to  the  said  jurors  also  unknown,  the  said  J.  J.  S.  being 
at  the  time  of  such  procuring,  advising,  and  assisting,  then  and 
there  a  person  employed  in  one  of  the  departments  of  the  postal 
service,  to  wit,  a  carrier  of  the  mail  of  the  United  States  from 
aforesaid,  to  aforesaid,  contrary,  etc.     {Conclude  as 

in  hook  1,  chapter  3.) 

(lllort)  Against  officer  of  post-office  for  opening  or  delaying  letters, 
under  English  statute. 

That  J.  S.,  on,  etc.,  at,  etc.,  being  then  a  person  employed  by 
and  under  the  post-office  of  the  United  Kingdom,  did  unlaw- 
fully and  contrary  to  his  duty  open  {or  procure,  or  suiFer  to  be 
opened;  or  unlawfully  and  wilfully  detain)  a  post-letter,  the 
property  of  the  postmaster  general;  against,  etc.(v)  {Conclude 
as  in  hook  1,  chapter  3.) 

(11156)  Against  officer  of  the  post-office  for  stealing  or  emhezzling 
letters.,  under  English  statute. 

That  J.  S,,  etc.,  being  then  a  person  employed  by  and  under 
the  post-office  of  the  United  Kingdom,  at,  etc.,  feloniously  did 
steal,  take,  and  carry  away  {or  feloniously  did  embezzle,  or 
secrete,  or  destroy)  one  post-letter,  tlie  property  of  the  postmas- 
ter general,  containing  therein  one  bill  of  exchange  {descrihing 
security)  for  the  payment  of  ten  pounds,  the  property  of  the 
postmaster  general,  against,  etc.(?f)  {Conclude  as  in  hook  1,  chap- 
ter 3.) 

(1115c)  Retaining  letters  after  delivery.,  under  English  statute. 

{Commencement  as  in  prior  forms) — unlawfully  and  fraudulently 
did  retain  a  certain  post-letter,  the  property  of  the  postmaster 
general,  which  ought  to  have  been  delivered  to  a  certain  other 
person,  to  wit,  one  J.  I^.,  against,  etc.(a:)  {Conclude  as  in  book  1, 
chapter  3.) 

((•)  Arch,  C.  P.  19th  ed.  p.  416;  citinjr  R.  v.  Rees,  6  C.  &  P.  600;  R.  v. 
Reeson,  Dears.  226  ;   R.  v.  Glass,  2  C.  &  K.  395. 

{w)  Arch.  C.  P.  19th  ed.  p.  417.  Decoy  letters  are  within  the  statute.  R.  v. 
Young,  1  Den.  194;   2  C.  &  K.  466. 

(j)"Arch.  C.  P.  19th  ed.  p.  421.  This  is  under  a  statute  meant  to  cover  the 
ease  of  R.  v.  Mucklow,  1  Mood.  C.  C.  IGO. 
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(1116)  Sinuggling^  under  §  19  of  act  of  August  30,  1842 — {tariff 
act) — Peters's  Statutes  at  Large,  565. (y) 

That  B.  L.,  late  of,  etc.,  heretofore,  to  wit,  on,  etc.,  at,  etc.,  and 
within,  etc.  {or  otherwise),  knowingly  and  wilfully,  with  intent 
to  defraud  the  revenue  of  the  United  States  of  America,  did 
(sniusfgle  and)  clandestinely  introduce  into  the  United  States  of 
America,  to  wit,  into  the  port  and  district  of,  etc.,  in  the  circuit 
and  district  aforesaid,  and  within  the  jurisdiction  of  this  court,f 
certain  goods,  wares,  and  merchandise,  *  subject  to  duty  by  law, 
and  which  should  have  been  invoiced,  without  paying  or  ac- 
counting for  the  duty  due  and  payable  on  said  goods,  wares,  and 
merchandise,  against,  etc.,  and  against,  etc.  {Conclude  as  i)i  book 
1,  chajder  3.) 

Second  count. 

{Same  as  first  count  to  *,  and  then  proceed)',  to  wit  {specify  the 
articles,  marks,  and  quantities  j)articularly),  of  the  value  of 
dollars,  all  of  which  said  goods,  wares,  and  merchandise  were 
subject  to  duty  by  law,  and  which  should  have  been  invoiced, 
without  paying  or  accounting  for  the  duty  to  which  said  goods, 
wares,  and  merchandise  were  so  subject  as  aforesaid,  against, 
etc.,  and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

Third  count. 

{Like  second  cou7it,  except  instead  of):  "all  of  which  said  goods, 
wares,  and  merchandise  were  subject,"  etc.,  insert,  "which  said 
goods,  wares,  and  merchandise  so  smuggled  as  aforesaid,  were 
tlieii  and  there,  by  the  laws  of  the  United  States  of  America, 
subject  to  duty,  and  should  have  been  invoiced,  he  the  said  B. 
L.,  at  the  time  lie  so  smuggled  the  said  goods,  wares,  and  mer- 
chandise as  aforesaid,  not  having  [)aid  or  accounted  for  the  duty 
to  whicii  the  said  goods,  wares,  and  merchandise  were  subject 
as  aforesaid,"  against,  etc.,  and  against,  etc.  {Conclude  as  in  book 
1,  chapter  3.) 

Fourth  count.     JAkc  lite  first  count,  omitting  the  words  in  brackets. 

{>/)  United  States  I'.  Locwi,  New  York,  IHoO.  Tlic  (Icfciiilimt  was  ac(|iiitti'(l, 
luit  IK)  (|ii('sti<iii  was  raisccl  on  tliis  iiidictmciif.  Jt  would,  liowevt'r,  be  itiade«iuate 
luidrj-  Kev.  .Stat.  <S  .O-llo. 
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Fifth  count. 
That  B.  L  ,  late  of,  etc.,  heretofore,  to  wit,  on,  etc.,  at,  etc., 
knowingly  and  wilfullj^  with  intent  to  defraud  the  revenue  of 
the  United  States  of  America,  did  smuggle  and  clandestinely 
introduce  into  the  United  States,  to  wit,  into  the  city  of  New 
Tork,  in  the  southern  district  of  New  York,  and  within  the 
jurisdiction  of  this  court,  certain  goods,  wares, and  merchandise, 
to  wit  {as  is  specified  in  preceding  counts),  of  the  value  of 
dollars,  which  said  goods,  wares,  and  merchandise,  so  smuggled 
and  clandestinely  introduced  into  the  United  States  of  America 
as  aforesaid,  were  subject  to  duty  by  law  and  should  have  been 
invoiced,  he  the  said  B.  L.,  at  the  time  he  so  smuggled  and 
clandestinely  introduced  the  said  goods,  wares,  and  merchandise 
as  aforesaid,  well  knowing  that  the  duty  due  and  payable  upon 
said  goods,  wares,  and  merchandise  had  not  been  paid  or  ac- 
counted for,  and  he  the  said  B.  L.,  at  the  time  he  so  smuggled 
and  clandestinely  introduced  the  said  goods,  wares,  and  mer- 
chandise as  aforesaid,  well  knowing  that  the  said  goods,  wares, 
and  merchandise  had  not  been  invoiced,  against,  etc.,  and 
against,  etc,     {Conclude  as  in  book  1,  chapter  3.) 

Sixth  count. 

{Same  as  first  count  to  f,  and  then  proceed):  in  a  certain  ves- 
sel, being  a  called  the  certain  goods,  wares,  and 
merchandise,  to  wit  {here  specify  articles,  etc.,  as  in  second  count), 
of  the  value  of  which  said  goods,  wares,  and  merchandise, 
so  smuggled  and  clandestinely  introduced  into  the  United  States 
of  America  as  aforesaid,  were  unladen  from  said  called  the 
witliout  any  permit  from  the  collector  and  naval  ofKcer  of 
the  port  and  district  of  the  city  of  New  York  for  such  unlading, 
he  the  said  B.  L.,  at  the  time  he  so  smuggled  and  clandestinely 
introduced  said  goods,  wares,  and  merchandise  as  aforesaid,  and 
at  the  time  said  goods,  wares,  and  merchandise  were  unladen 
without  a  permit  as  aforesaid,  not  having  paid  or  accounted  for 
the  duty  to  which  said  goods,  wares,  and  merchandise  were  sub- 
ject as  aforesaid,  and  the  duty  to  which  said  goods,  wares,  and 
merchandise  were  subject  as  aforesaid  not  being  paid  or  ac- 
counted for  by  any  person  or  persons  whatsoever,  against,  etc., 
and  against,  etc.     {Coiuiude  as  in  book  1,  chapter^.) 

{For  final  count,  see  17,  18,  181,  n.,  239,  ?;.) 
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CHAPTER  XV. 


TREASON,  SEDITION,  AND  VIOLATION  OP  THE  NEUTRALITY 

LAWS,  (a) 


(1117)  Levying  war  against  the  United  States,  -with  overt  acts :  the  first 
charging  levying  Avar  generallj' ;  the  second,  resisting  the  exe- 
cution of  a  particular  law  by  preventing  the  marshal  from  serv- 
ing process ;  and  the  third,  resisting  the  same  by  rescuing 
prisoners  taken  by  the  marshal. 

1118)  Another  form  for  same. 

1119)  Traitorously  adhering  to,  and  giving  aid  and  comfort  to  the  ene- 

mies of  the  United  States. 

1120)  Aiding   and    comforting   the    enemy,    with    overt   acts   specially 

pleaded,  consisting  of  sending  provisions  in  a  vessel  to  one  of 
the  enemy's  vessels. 

1121)  Illegal  outfit  of  vessel,  etc.,  against  a  foreign  nation,  etc. 

1122)  Beginning,  setting  on  foot,  providing,  and  preparing  the  means  of 

a  military  enterprise  or  expedition,  against  the  territory  or  do- 
minions of  a  foi'cign  prince. 

1123)  Enlisting  soldiers  in  the  United  States,  in  the  service  of  a  foreign 

prince. 

1124)  Conspiracy  to  impede  the  operation  of  certain  acts  of  congress. 

First  count.     C'onsj)iracy  alone. 
112"))  Second  count.      Overt  act ;   rioting,  etc. 

1 1  20)  'i'liird  count.     Rescue  of  person  under  custody  of  marshal. 

1127)  Conspiracy  to  raise  an  insurrection  against  the  United  States. 

First  count,  by  advising  the  people  to  resist  the  execution  of 
the  excise  law. 

1128)  Second  count.      Setting  up  a  liberty  pole  for  the  purpose  of 

inciting  tlie  ])eople  to  setlition. 

112!j)   Conspiracy  to  assemble  a  seditious  meeting.     First  count. 

11. "iO)  Conspiracy  to  I'aise  an  insurrection  and  obstruct  the  laws.  First 
count. 

ll.'M)   Levying  war  against  the  State  of  Massaduisetts. 

11. "12)  Conspiring  to  excite  an  insurrection  against,  and  to  subvert  the 
government  of  tlie  State  of  Hliode  Ishind,  with  overt  act,  con- 
sisting ot'  all(iii|it  to  u-urp  the  place  of  mendier  of  tlie  legisla- 
ture, etc. 


(a)   ^^■h.  Cr.  J.,.  8lli  ed.  §§  1782  cl  seq. 
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(1133)  Treason  against  a  state   before  the  federal   constitution.     Overt 

act,  taking  a  eonunission  from  the  Britisli  govcrnnu'iit  in   1778. 

(1134)  Misdemeanor  in  going  into  the  city  of  riiiladc^lphia  wliile  in  pos- 

session of  the  British  army. 

(1135)  Enticing  United  States  sohiiers  to  desert. 
(113G)   Against  a  deserter  and  the  person  harboring  him. 
(1137)   Supplying  unwholesome  bread  to  prisoners  of  war. 

(1117)  Levying  war  against  the  United  States^  with  overt  acts :  the 
first  charging  levying  war  generally  ;  the  second  resisting  the 
execution  of  a  particular  law  by  preventing  the  marshal  from 
serving  process  ;  and  the  thirds  resisting  the  same  by  rescuing 
prisoners  taken  by  the  marshal.{b) 

That  J.  F.,(c)  late  of  the  county  of  Bucks,  in  the  state  and 
district  of  Pennsylvania,  yeoman,  etc.,  owing  allegiance(c/)  to 
the  United  States  of  America,  wickedly  devising  and  intending 
the  peace  and  tranquillity  of  tlie  said  United  States  to  disturb, 
and  to  prevent  the  execution  of  the  laws  thereof  within  the  san)e, 
to  wit,  a  law  of  the  said  United  States,  entitled  an  act,  etc.,  and 
also  a  law  of  the  said  United  States,  entitled  an  act,  etc.,  on,  etc., 
in  the  state  and  district  afore8aid,(e)  and  within  the  jurisdiction 
of  this  court,  wickedly  and  traitorous]y(/)  did(_^)  intend  to  levy 

(b)  The  indictment  against  John  Fries,  on  which  he  was  originally  tried  and 
convicted  before  Judge  Iredell  and  Judge  Peters,  in  1799,  contained  but  one 
overt  act,  viz.,  the  first  one  in  the  present  form.  See  Davis's  Free.  25G.  A 
new  trial  was  granted,  and  before  the  second  venire  issued,  Mr.  Rawle,  then  dis- 
trict attorney,  moved  to  (juash  the  first  indictment,  Avliich  being  done,  the  one  in 
the  text  was  substituted.  1  Wh.  St.  Tr.  G6G  ;  Wh.  Cr.  L.  8th  ed.  ^§  1796, 
1808,  1809. 

(f)  Under  the  constitutional  limitation  it  has  been  doubted  whether,  in  the 
United  States,  the  common  law  principle  that  all  are  principals  in  treason  is  ap- 
plicable (U.  S.  V.  Burr,  4  Cranch,  472,  501);  but  it  appears  that  the  common 
law  is  unaltered  as  regards  the  individual  states.  Davis's  Va.  Crim.  Law,  38  • 
Wh.  Cr.  L.  8th  ed.  §  1  792.  ' 

(f/)  "  If  any  {)erson  or  persons,  owing  allegiance  to  the  United  States  of  Ame- 
rica, shall  levy  war  against  them,"  etc.,  "he  shall,"  etc.  Act  of  April  30th, 
1790,  §  1.     Under  this  section  the  averment  in  the  text  is  essential. 

(e)  Though  the  venire  must  be  put  in  a  county  where  an  overt  act  can  be 
proved,  yet  the  proof  of  one  overt  act  will  entitle  the  prosecution  to  introduce 
additional  overt  acts  of  the  same  species  in  other  counties.  2  Chit.  C.  L.  G3  ;  1 
East,  P.  C.  125  ;   4  East,  R.  171  ;   Fost.  9. 

(/)  This  word  is  essential,  being  the  distinguishing  qualification  of  the 
offence.  2  Ld.  Raym.  870;  Comb.  259;  1  East,  F.  C.  115;  Wh.  Cr.  Fl.  & 
Pr.  §  257. 

((/)  The  usual  form  Is  "  did  compass,  imagine,  and  Intend"  (2  Ciilt.  C.  L.  68  ; 
see  form  No.  1118,  1119),  tliough  "intend"  is  enough. 
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■war(A)  against  the  said  United  States  within  the  same,  and  to 
iulfil  and  bring  to  effect  the  said  traitorous  intention  of  him  the 
said  J.  F.,  afterwards,  that  is  to  say,  on,  etc.,(i)  in  the  said  state, 
district,  and  county  aforesaid,  and  within  the  jurisdiction  of  this 
court,(J)  with  a  great  multitude  of  persons  whose  names  are  to 
the  said  grand  inquest  unknown,  to  a  great  number,  to  wit,  the 
number  of  one  hundred  persons  and  upwards,  armed  and  arrayed 
in  a  warlike  manner,  that  is  to  say,  with  guns,  swords,  and  other 
warlike  weapons,  as  well  offensive  as  defensive,  being  then  and 
there  unlawfully  and  traitorously  assembled,  did  traitorously 
assemble  and  combine  against  the  said  United  States,  and  then 
and  there,  witli  force  and  arms,  wickedly  and  traitorously,  and 
with  the  wicked  and  traitorous  intention  to  oppose  and  prevent, 
bj'  means  of  intimidation  and  violence,  the  execution  of  the  said 
laws  of  the  said  United  States  within  the  same,  did  array  and 
dispose  themselves  in  a  warlike  and  hostile  manner  against  the 
said  United  States,(/:)  and  then  and  there,  with  force  in  pursu- 
ance of  such  their  traitorous  intention,  he  the  said  J.  F.,  with 
the  said  persons  so  as  aforesaid  traitorously  assembled,  armed, 
and  arrayed  in  manner  aforesaid,  wickedly  and  traitorously  did 
levy  war(^  against  the  said  United  States. 

(7()  See  infra,  note  (/),  also  1118-9. 

(j)  The  Piime  laxity  is  allowed  in  pleading  time  to  an  overt  act,  as  in  pleading 
time  in  other  eases  [.supra,  notes  to  form  2,  ete.),  though  of  course  overt  acts 
should  lie  laid  as  committed  subsecpiently  to  the  intending  of  the  treason.  For- 
merly the  several  overt  acts  were  laid  at  distinct  times,  but  this,  it  seems,  is  un- 
necessary.    1  J:ast,  P.  C.  125  ;   Fost.  8,  9,  194  ;   1  Hale,  122  ;   2  Chit.  C.  L.  G6. 

(j)  Any  numher  of  overt  acts  may  be  introduced,  and  either  of  them,  like  the 
several  assi<znments  in  perjury  or  false  jiretences,  will  be  enough  by  itself  to  sup- 
port a  conviction.  1  East,  P.  C.  123  ;  2  Chit.  C.  L.  G6.  But  an  overt  act  must 
be  specially  laid.  Burr's  Trial,  400;  Mulcahy  v.  R.,  L.  P.  .')  II.  L.  3(>G.  An 
overt  act  whicli  is  defectively  laid  may  be  rejected  as  surplusage  when  another 
overt  act  is  suHiciently  pleaded.     ]\Iulcahy  v.  P.,  L.  P.  3  II.  L.  .SdO. 

(Jne  sjjecies  of  treason  may  be  laid  and  jirovcd  as  an  overt  act  of  another  (1 
East,  P.  C.  02,  117),  and  therefore  it  is  usual  to  insert  in  the  indictment  one 
cotmt  for  "levying  war,"  showing  the  overt  acts,  and  then  to  add  a  second  "  for 
adlifring  to  flic  enemies  of  tlie  I'nited  States,"  and  repeating  the  same  overt 
acts.  2  Chit.  C.  li.  (i4  ;  see  lb.  lor  precedents,  73  and  74.  But  it  seems  that 
no  overt  act  can  be  given  in  evidence  under  any  branch  of  treason,  unless  it  be 
expressly  laid  as  an  overt  act  of  such  treason,  although  it  bi'  laid  as  an  overt  act 
of  some  other  treason  in  the  same  indictnu'nt.      2  Fast,  P.  C.  117. 

Two  witnesses  of  an  overt  act  are  not  absolutely  necessai'y  to  authorize  the 
grand  jury  to  find  a  i)ill  (1  Burr's  Trial,  19(1),  tliough  the  contrary  opinion  was 
expressed  on  Fries's  trial.      II).  p.  14. 

(k)  This  manner  of  charging  tlie  hostile  assemblage  is  aj)proved  in  East,  P.  C. 
r)H,  IHJ;   2  East,  P.  11:1  Ihiie  ed.  by  Stokes  and  Ing.  1,V)  ;    2  Chit.  C.  E.  G4. 

(/)  To  say  naketlly  that  the  defemlant  "levied  war,"  is  not  enough  in  Eng- 
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(Ancl(?w)  further  to  fulfil  and  bring  to  effect  the  said  traitorous 
intention  of  him  the  said  J.  F.,  and  in  pursuance  and  in  execu- 
tion of  the  said  wicked  intention  and  traitorous  combination  to 
oppose,  resist,  and  prevent  the  said  laws  of  the  said  United 
States  from  being  carried  into  execution  in  the  state  and  district 
aforesaid,  he  the  said  J.  F.,  afterwards,  to  wit,  on,  etc.,  in  the 
state,  district,  and  county  aforesaid,  and  within  the  jurisdiction 
of  this  court,  with  the  said  persons,  whose  names  to  the  grand  in- 
quest aforesaid  are  unknown,  did  wickedly  and  traitorously  assem- 
ble against  the  said  United  States,  with  the  avowed  intention, 
by  force  of  arms  and  intimidation,  to  prevent  the  execution  of 
the  said  laws  of  the  said  United  States  within  the  same,  and  in 
pursuance  and  execution  of  such  their  wicked  and  traitorous 
combination  and  intention,  he  the  said  J.  F,,  then  and  there,  with 
force  and  arms,  with  the  said  persons,  to  a  great  number,  to  wit, 
the  number  of  one  hundred  persons  and  upwards,  armed  and 
arrayed  in  a  warlike  manner,  that  is  to  say,  with  guns,  swords, 
and  other  warlike  weapons,  as  well  offensive  as  defensive,  being 
then  and  there  unlawfully  and  traitorously  assembled),  did  wick- 
edly and  traitorously  resist  and  oppose  the  marshal  of  the  said 
United  States,  in  and  for  the  said  Pennsylvania  district,  in  the 
execution  of  the  duty  of  his  office  of  marshal  aforesaid,  and 
then  and  there,  with  force  and  arms,  with  the  said  great  multi- 
tude of  persons,  so  as  aforesaid  unlawfully  and  traitorously  as- 
sembled and  armed  and  arrayed  in  manner  aforesaid,  he  the  said 
J.  F.,  wickedly  and  traitorously, did  oppose  and  resistand  prevent 
the  said  marshal  of  the  said  United  States  from  executing  the 
lawful  process  to  him  directed  and  delivered  against  sundry  per- 
sons, inhabitants  of  the  county  aforesaid  and  district  aforesaid, 

land  (1  East,  P.  C.  llG-17  ;  Wh.  Cr.  L.  Stli  ed.  §  1806  ;  Carlisle's  case,  1  Dall. 
35),  nor  under  the  constitution  and  act  of  congress  is  it  probable  the  law  would 
be  considered  as  diflerent.  The  practice,  as  will  be  seen,  has  always  been  to  in- 
troduce overt  acts,  or  at  all  events  to  introduce  a  specification  ot"  wiiat  the  overt 
acts  consisted  in.  Still,  as  levying  Avar  is  an  overt  act  by  itself,  no  other  overt 
act  need  be  alleged,  where  it  is  charged  that  what  was  done  by  the  defendant  was 
done  in  a  warlike  manner.      2  Chit.  C.  L.  G5. 

The  substance  of  traitorous  writings  and  other  communications  is  all  that  need 
be  given.     AVh.  Cr.  L.  8th  ed.  §  180(J. 

{ill)  It  is  suflicient,  in  stating  several  overt  acts,  to  couple  them  together  bj- an 
"and"  without  repeating,  "  and  the  jury  further  present,"  etc.,  or  the  like,  but 
that  form  is  the  proper  one  in  laying  distinct  species  of  treason.  1  East,  P.  C. 
116.     See  Holt,  686-7;  4  Ilarg.'St.  Tr.  702. 
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and  charged  upon  oath,  before  the  judge  of  the  district  court  of 
the  said  United  States  for  the  said  district,  with  having  entered 
into  a  conspiracy  to  prevent  the  execution  of  the  said  law  of  tlie 
United  States,  entitled  an  act,  etc.,  which  process  duly  issued  by 
tlie  said  judge  of  the  said  district  court  of  the  district  aforesaid, 
the  said  marshal  of  the  said  United  States  then  and  there  had  in 
his  posr^ession,  and  was  then  and  there  proceeding  to  execute,  as 
by  law  he  was  bound  to  do  ;  and  so  the  said  grand  inquest,  upon 
their  respective  oaths  and  affirmations  aforesaid,  do  say,  that  the 
said  J.  F.,  in  manner  aforesaid,  as  much  as  in  him  lay,  wickedly 
and  traitorously, did  prevent,  by  means  of  force  and  intimidation, 
the  execution  of  the  said  law  of  the  said  United  States,  in  the 
said  state  and  district  of  Pennsylvania. 

[Repeat  jxissage  as  in  brackets^  and  then  proceed)',  did  traitor- 
ously, with  force  and  arms,  and  against  the  will  of  the  said  mar- 
shal of  the  said  United  States  in  and  for  the  district  aforesaid, 
liberate  and  take  out  of  his  custody  sundry  persons  by  him 
before  that  time  arrested,  and  in  his  lawful  custody  then  and 
there  being,  by  virtue  of  lawful  process  against  them  issued  by 
the  said  judge  of  the  district  court  of  the  said  United  States 
for  the  said  Pennsylvania  district,  on  a  charge  upon  oath  of  a 
conspiracy  to  prevent  the  execution  of  the  said  law  of  the  said 
United  States,  entitled  an  act,  etc. ;  and  so  the  grand  inquest 
aforesaid,  upon  their  respective  oaths  and  affirmations  aforesaid, 
do  say,  that  the  said  J.  F.,  as  much  as  in  him  lay,  did  then  and 
tliere,  in  pursuance  and  in  execution  of  the  said  wicked  and 
traitorous  combination  and  intention,  wickedly  and  traitorously, 
by  means  of  force  and  intimidation,  prevent  the  execution  of  the 
said  law  of  the  said  United  States,  entitled  an  act,  etc.,  and  the 
said  law  of  the  said  United  States,  entitled  an  act,  etc.,  in  the 
state  and  district  aforesaid,  contrary  to  the  duty  of  his  said  alle- 
giance,(?/)  against,  etc.,  and  also  against,  etc.  {Conclude  as  in 
book  1,  chapter  3.) 

{For  final  county  see  17,  18,  181,  n.,  239,  n.) 

[n)  'I'liis  foiicliisioii  li;i,s  liccii  held  iii(lisi)ciis!il)Ic.  1  East,  V.  C.  1 1  T)  ;  2  Clu't. 
C.  \j.  ^V^.  Uiulcr  lilt'  Act  of  April  ;((itli,  I7IHI,  i^  I,  as  lias  bcfu  ii()ticc(l,  there 
must  hi-  somcwluTf  in  tlic  iriilictiiuiit  flu-  express  allejratioii  tliat  the  derenilant 
owerl  alleffiaiice  to  the  riiited  States  of  America,  and  the  practice  is  not  only 
to  char^'c  such  alle^rianci.  jn  f),,.  hody  ,,)'  tiic  indictment,  but  to  avei'  the  defend- 
ant to  liave  ofl'endcd  against  it  in  the  conclusion. 
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(1118)  Another  form  for  same.{o) 

That  A.  B.,  late  of,  etc.,  attorney  at  law,  being  an  inliahitant 
of  and  resident  within  the  United  States,  and  nnder  the  pro- 
tection of  the  laws  of  the  United  States,  and  owing  allegiance 
and  fidelity  to  the  said  United  States,  not  weighing  the  duty  of 
his  said  allegiance,  but  wickedly  devising  and  intending    the 
peace  and  tranquillity  of  the  said  United  States  to  disturb,  and 
to  stir,  move,  and  excite  insurrection,  rebellion,  and  war  against 
the  said  United  States,  on,  etc.,  at,  etc.,  and  within  the  juris- 
diction of  this  court,  unlawfully,  falsely,  maliciously,  and  trai- 
torously did  compass,  imagine,  and  intend  to  raise  and  levy  war, 
insurrection,  and  rebellion  against  the  said  United  States;  and 
in  order  to  fulfil  and  bring  to  ett'ect  the  said  traitorous  corn- 
passings,  imaginations,  and  intentions  of  him  tbe  said  A.  B., 
afterwards,  to  wit,  on,  etc.,  at,  etc.,  and  within  the  jurisdiction 
of  this  court,  with  a  great  multitude  of  persons  (whose  names 
to  the  grand  inquest  aforesaid  are  at  present  unknown),  to  the 
number  of  thirty  persons  and  upwards,  armed  and  arrayed  in  a 
warlike  manner,  that  is  to  say,  with    guns,  swords,  dirks,  and 
other  warlike  weapons,  as  well  offensive  as  defensive,  being  then 
and    tliere  unlawfully,  maliciously,  and   traitorously  asseml)led 
and  gathered    together,  did    falsely  and    traitorously  join  and 
assemble  themselves  together  against  the  said    United    States, 
and  then  and  there,  with  force  and  arms,  did  falsely  and  trai- 
torously, and  in  a  hostile  and  warlike  manner,  array  and   dis- 
pose themselves  against  the  said  United  States;  and  then  and 
there,  on,  etc.,  at,  etc.,  and  within  the  jurisdiction  of  this  court, 
in  pursuance  of  such  their  traitorous  intentions  and  purposes 
aforesaid,  he  the  said  A.  B.,  with  the  said  persons  so  as  aforesaid 
traitorously  assembled,  armed,  and  arrayed  in  manner  aforesaid, 
most  wickedly,  maliciousl}',  and  traitorously  did  ordain,  prepare, 
and  levy  war  against  the  said  United   States,  contrary  to  the 
duty  of  the  allegiance  and  fidelity  of  the  said  A.  B.,  against, 
etc.     {Conclude  as  in  hook  1,  chapter  3.) 
{For  final  count  see  17, 18,  181,  w.,  239,  n.) 

(o)  Davis's  Prec.  251,  Tliis  is  the  indictment  in  Bm-r's  case,  and  is  taken  from 
the  proceedings  transmitted  to  congress.  The  supertiuous  matter,  copied  i'roin  the 
obsoK'te  English  forms,  is  here  omitted.  See  4  Cranch,  471-488,  for  an  exposi- 
tion of  the  hiw  of  treason  against  the  United  States. 
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(1119)   Traitorously  adhering  to,  and  giving  aid  and  comfort  to  the 
enemies  of  the  United  States. (p) 

That  on,  etc.,  and  long  before,  and  continually  from  thence 
hitherto,  an  open  and  public  war  was  and  yet  is  prosecuted  and 
carried  on  between  the  United  States  of  America  and  the  per- 
sons exercising  the  powers  of  government  in  France ;  and  that 
A.  B.,  late  of,  etc.,  a  citizen  of  the  said  United  States,  well  know- 
ing the  premises,  but  not  regarding  the  duty  of  his  allegiance, 
l)ut  as  a  traitor  against  the  said  United  States,  and  wholly  with- 
drawing the  allegiance,  fidelity,  and  obedience  which  every  citi- 
zen of  the  said  United  States  of  right  ought  to  bear  towards 
the  government  and  people  thereof,  and  conspiring,  contriving, 
and  intending  by  all  the  means  in  his  power,  to  aid  and  assist 
the  persons  exercising  the  powers  of  government  in  France,  and 
being  enemies  of  the  said  United  States,(ry)  in  the  prosecution 
of  the  said  war  against  the  said  United  States,  heretofore, 
and  during  the  said  war,  to  wit,  on,  etc.,  aforesaid,  and  on 
divers  other  days  and  times,  as  well  before  as  after  that  day, 
with  force  and  arms,  at,  etc.,  malicicnisly  and  traitorously  did 
adhere  to,  and  give  aid  and  comfort  to  the  said  persons  exer- 
cising the  said  powers  of  government  in  France,  then  being 
enemies  of  the  said  government  of  the  said  United  States ;  and 
that  in  the  prosecution,  performance,  and  execution  of  his  the 
said  A.  B.'s  treason  and  traitorous  adhering  aforesaid,  and  to 
fuUil,  perfect,  and  bring  the  same  to  effect,  he  the  said  A.  B.,  as 
such  traitor  as  aforesaid,  during  the  said  war,  to  wir,  on,  etc., 
aforesaid,  and  on  divers  other  days  and  times,  as  Avell  before  as 
after  tliat  day,  at,  etc.,  with  force  and  arms,  maliciously  and 
traitorously,  did(r)  conspire, consult,  consent,  and  agree  with  one 
J.  II.  J.,  one  W.  J.,  and  divers  other  false  traitors,  whose  names 
are  to  the  jurors  aforesaid  unknown,  to  aid  and  assist,  and  to 
seduce  and  procure  others,  citizens  of  the  said  United  States,  to 
aid  and  assist  the  said  persons  exercising  the  })owers  of  goveru- 

(;,)   Davis's  rrcc.  25n  ;   2  Cliit.  r,.S-73  ;    ]{(;v.  Stat.  *;§  1011  rl  srr). 

{(/)  h  must  appi^ar  on  tin-  larc  of  tlic  iinlictiiiciit  tli.il  tlic  persons  aiUu-riMl  to 
were  i'lK-rnii^s       Arch.  49(1. 

(;•)  An  allcj^Mtion  tliat  tlic  (Icfcinlaiit  sent  inlclliL'i'iH'c  to  the  fiu'iiiy,  lias  been 
held  sniliciciit,  without  setting  ("oitli  the  particular  letter  or  its  eontents.  Kesp. 
V.  Carlisle,   I   Dall.  :'.',. 
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ment  in  France,  and  being  enemies  to  the  United  States  as  afore- 
said, in  a  hostile  invasion  of  the  dominions  of  the  said  United 
States,  and  in  the  prosecution  of  the  said  war  against  the  said 
United  States;  against,  etc.,  and  contrary,  etc.  {Conclude  as  in 
book  1,  chapter  3.) 

{For  final  county  see  17,  18,  181,  /?.,  239,  n.) 

(1120)  Aiding  and  comforting  the  enemg,  unth  overt  ads  sinclally 
'pleaded^  consisting  of  sending  provisions  in  a  vessel  to  one  of 
the  enemy's  vessels.{s) 

That  on,  etc.,  an  act  of  the  congress  of  the  United  States  of 
America,  entitled  "An  act  declaring  war  between  the  united 
kingdom  of  Great  Britain  and  Ireland  and  the  dependencies 
thereof  and  the  United  States  of  America  and  their  territories," 
was  approved  by  the  president  of  the  United  States  of  America, 
and  that  continually  from  thence,  to  wit,  from  the  said,  etc., 
hitherto,  by  land  and  sea  an  open  and  public  war  was  and  yet 
is  prosecuted  and  carried  on  between  the  said  United  States  of 
America  and  their  territories  and  the  said  united  kingdom  of 
Great  Britain,  etc.,  that  is  to  say,  at  the  county  of  Philadelphia 
aforesaid,  in  the  district  of  Pennsylvania  aforesaid,  and  that  the 
king,  etc.,  and  his  subjects  continually  thence,  to  wit,  from  the 
said,  etc.,  hitherto,  and  yet  were  and  are  enemies  of  the  said 
United  States  of  America,  that  is  to  say,  at,  etc.,  and  that  W. 
P.,  late  of,  etc.,  mariner,  a  citizen  of  the  said  United  States  of 
America,  owing  allegiance  and  fidelity  to  the  said  United  States 
of  America,  well  knowing  the  premises,  but  not  regarding  the 
duty  of  his  allegiance,  not  having  the  fear  of  God  in  his  heart, 
but  being  moved  and  seduced  by  the  instigations  of  the  devil, 
as  a  false  traitor  against  the  said  United  States  of  America,  and 
wholly  withdrawing  the  allegiance  and  fidelity  which  every  true 
and  faithful  citizen  of  the  United  States  of  America  should  and 
ousrht  of  risrht  to  bear  towards  the  said  United  States  of  Amer- 
ica,  and  wickedly  contiiming,  and  with  all  his  strength  intend- 
ing, to  aid  and  assist  the  said  king,  etc.,  and  his  subjects,  then 

(s)  U.  S.  V.  VryoT,  .3  "Wash.  C.  C.  R.  234.  The  indictment  contained  five 
counts,  the  first  four  of  which  were  al)andone<l  by  the  district  attorney  for  want  of 
evidence,  and  on  the  hist  the  tletenchmt  was  accjuitted.  Tiie  bill  was  drawn  by 
Mr.  A.  J.  Dallas,  then  district  attorney.     Wh.  Cr.  L.  8th  ed.  §§  1802,  1803. 
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being  enemies  of  the  said  United  States  of  America,  in  the  prose- 
cution of  the  said  war  against  the  said  United  States  of  Amer- 
ica, heretofore  and  during  the  said  war,  to  wit,  on,  etc.,  and  on 
divers  other  days,  as  well  before  as  after  the  said  last  mentioned 
da}-,  with  force  and  arms,  at,  etc.,  maliciously  and  traitorously, 
did  adhere  to  the  said  king,  etc.,  and  his  subjects,  etc.,  then 
beino-,  etc.,  givino;  them  aid  and  comfort:  and  that  in  the* 
prosecution,  performance,  and  execution  of  his  treason  and  trait- 
orous adhering  aforesaid,  he  the  said  W.  P.,  as  such  false  traitor 
as  aforesaid,  during  the  said  war,  to  wit,  on,  etc.,  and  on  divers 
other  days,  as  well  before  as  after  the  last  mentioned  day,  *  at, 
etc.,  with  force  and  arms,  maliciously  and  traitorously,  did  con- 
spire, consult,  consent,  and  agree  with  divers  other  false  traitors, 
whose  names  are  to  the  said  grand  inquest  unknown,  to  aid  and 
assist  the  said  king,  etc.,  in  a  hostile  blockade  of  the  said  United 
States  of  America,  and  in  the  prosecution  of  the  said  war 
agaiust  the  said  United  States  of  America.  And  in  further 
{here  insert  paragraph  marked  above  between  *  and  *,  and.  con- 
tinue)'.  at,  etc.,  with  force  and  arms,  maliciously  and  traitor- 
ously, did  procure  and  prepare,  and  cause  to  be  procured  and 
prepared,  a  certain  schooner  called  the  P.,  and  certain  mariners 
whose  names  are  to  the  said  grand  inquest  unknown,  for  the 
unlawful  and  traitorous  purpose  of  conveyins:  and  transporting 
in  and  on  board  of  the  said  schooner  called  the  P.,  by  the  said 
W.  P.  traitorously  procured  and  prepared,  and  caused  to  be  pro- 
cured and  prepared  as  aforesaid,  certain  provisions  and  necessa- 
ries, that  is  to  say  [here  specify  aiiicles)^  from,  etc.,  unto  certain 
ships  and  vessels  of  war,  belonging  to  the  said  king  of,  etc.,  and 
officered  and  manned  i>y  his  8ul)jects,  f  the  said  king,  etc.,  and 
his  said  subjects,  the  said  officers  and  men  of  the  said  ships  and 
vessels  of  war,  then  and  yet  being  enemies  of  the  said  United 
States  of  America,  and  the  ships,  etc.,  then  being  in  and  near 
tlie  bay  and  river  D.,  hostilely  employed  in  blockading  the  ports 
and  harbors  of  the  said  river  D.  in  the  said  United  States  of 
America,!  to  the  intent  unhuvfully  and  traitorously  to  deliver, 
and  cause  to  be  delivered,  the  said  i»rovisions  and  necessaries,  to 
wit  {here  specify  the  (rrticlcs)^  ;}:  at,  to,  and  on  board  of  the  said 
ships,  etc.,  or  some  one  of  them,  for  the  aid  and  comfort,  suppl}', 
sustenance,  Jind  use  of  the  officers  and  crews  of  the  said  ships, 
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etc.,  being  subjects  of  tlie  said  king,  etc.,  as  aforesaid,  and  being 
tben  and  yet,  together  with  their  said  king,  enemies  of  the  said 
United  States  of  America,  in  the  prosecution  of  the  said  war 
against  the  said  United  States  of  America.  X 

And  in  further  {here  insert  part  between  *  *,  and  continue): 
at,  etc.,  with  force  and  arms,  did  take  and  receive,  and  cause 
to  be  taken  and  received,  in  and  on  board  of  the  said  schooner 
called  the  P.,  whereof  the  said  W.  P.  was  then  and  there 
owner  and  master,  certain  provisions,  for  the  unlawful  and 
traitorous  purpose  of  conveying  and  transporting  the  said  pro- 
visions, etc.,  in  and  on  board  of  the  said  schooner  called  the  P., 
from,  etc.,  into  certain  ships,  etc.,  belonging  to  the  said  king,  etc., 
and  officered  and  manned  by  his  subjects  {here  insert  part  between 
j-  -f  and  continue):  to  the  intent  unlawfully  and  traitorously  to 
deliver,  and  cause  to  be  delivered,  the  said  provisions,  etc.,  to  wit 
{specif t/iiig  them),  by  the  said  W.  P.  traitorously  taken  and 
received,  and  caused  to  be  taken  and  received,  in  and  on  board 
of  the  said  schooner  called  the  P.  as  aforesaid  {he?'e  insert  imrt 
between  X  X)- 

And  in  further  {here  insert  part  between  *  *,  and  continue):  at, 
etc.,  with  force  and  arms,  maliciously  and  traitorously,  into  a  cer- 
tain schooner  called  the  P.,  by  the  said  W.  P.  then  and  there 
maliciously  and  traitorously  procured  and  prepared,  and  caused  to 
be  procured  and  prepared  as  aforesaid,  for  his  traitorous  purposes 
aforesaid,  then  and  there  having  on  board  of  the  said  schooner 
called  the  P.  certain  provisions,  etc.  to  wit  {specifying  them),  by 
the  said  W.  P.  then  and  there  maliciouslj^  and  traitorously  taken 
and  received  on  board  thereof  as  aforesaid,  for  his  traitorous  pur- 
poses aforesaid,  then  and  there  did  enter  and  in  and  with  the 
said  schooner  P.  did  maliciously  and  traitorously  sail  and  depart 
from  etc.,  towards  certain  ships,  etc.,  belonging  to  the  said  king, 
etc.,  and  manned  by  his  subjects  {here  insert  jxirt  between  f  f),  to 
the  intent  the  said  provisions,  etc.,  to  wit  {specifying  them),  by 
the  said,  etc.,  traitorously  taken  and  received,  and  caused  to  be 
taken  and  received,  on  Ijoard  the  said  schooner  called  the  P.  as 
aforesaid,  unlawfully  and  traitorously  to  deliver,  and  cause  to 
be  delivered  {here  insert  part  between  %  X)- 

And  in  further  {here  insert  part  between  *  *),  at,  etc.,  with  force 
and  arms,  maliciously  and  traitorously,  did  convey  and  transport, 
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and  cause  to  be  conveyed  and  transported,  and  the  said  schooner 
called  the  P.,  whereof  the  said  W.  P.  was  then  and  there  owner 
and  master,  certain  provisions,  etc.,  toward  and  to  certain  ships, 
etc.,  belonging  to  the  said  king,  etc.,  and  officered  and  manned 
by  his  sul)ject8  {hei^e  insert  -part  between  f  f  and  continue):  to  the 
intent  unlawfully  and  traitorously  the  said  provisions  and  neces- 
saries to  deliver,  and  cause  to  be  delivered  (Jiere  insert  part 
between  X  +)• 

And  the  said  provisions  and  necessaries,  by  the  said  AY.  P.  so 
traitorously  conveyed  and  transported,  and  caused  to  be  conveyed 
and  transported,  in  the  said  schooner  called  the  P.,  from,  etc., 
toward  and  to  the  said  ships  of  war,  for  the  traitorous  purposes 
aforesaid,  the  said  W.  P.  maliciously  and  traitorously  delivered, 
and  caused  to  be  delivered  {here  insert  ^art  between  X  :{:),  to  wit, 
at,  etc. 

And  in  h\vt\\QY  {here  insert  part  between  *  *),  at,  etc.,  with  force 
and  arms,  maliciously  and  traitoroush%did  then  and  there  procure 
and  pre})are,  and  caused  to  be  procured  and  prepared,  a  certain 
schooner  called  the  P.,  with  certain  mariners  whose  names  are  to 
the  said  grand  inquest  unknown,  and  maliciously  and  traitor- 
ously did  then  and  there  take  and  receive,  and  cause  to  be  taken 
and  received,  in  and  on  board  of  the  said  schooner  called  the  P.? 
certain  provisions,  etc.,  to  wit  {specifying  them),  and  did  then  and 
there  maliciously  and  traitorously  enter  into  the  said  schooner 
called  the  P.,  and  did  then  and  there  maliciously  and  traitorously 
sail  and  dei)art  in  the  said  schooner  called  the  P.  with  the  said 
provisions,  etc.,  on  board  thereof  as  aforesaid,  from,  etc.,  downi  the 
river  and  bay  of  D.  toward  the  high  seas,  to  the  intent  the  said 
jirovisions  and  necessaries  by  the  said  W.  P.  traitorously  taken 
and  received,  and  caused  to  be  taken  and  received,  in  and  on  board 
of  the  said  schooner  cjilled  the  P.  as  aforesaid,  maliciousl}'  and 
traitorously  to  deliver,  and  cause  to  be  delivered,  on  the  high  seas 
aforesaid,  to  the  said  enemies  of  the  said  United  States  of 
America,  in  and  on  board  of  a  certain  vessel  of  war  (whose 
name  is  to  the  said  grand  inquest  unknown),  belonging  to  the 
said  king,  etc.,  then  and  yet  an  enemy  of  the  said  United  States 
of  America,  for  the  aid,  comfort,  supply,  sustenance,  and  use  of 
the  said  enemies  of  the  said  United  States  of  America  in  carry- 
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ing  on  and  prosecuting  the  said  war  against  the  said  United 
States  of  America.' 

And  in  further  {here  insert  part  hctioeen  *  *,  and  continue):  on 
the  high  seas,  out  of  the  jurisdiction  of  this  court,  to  wit,  at, 
etc.,  with  force  and  arms,  maliciously  and  traitorously,  did  then 
and  there  deliver,  and  cause  to  be  delivered,  from  and  out  of  a 
certain  schooner  called  the  P.  then  and  there  being,  whereof  the 
said  "VV.  P.  was  then  and  there  master,  unto  the  said  enemies  of 
the  said  United  States  of  America  then  and  there  being,  and  on 
board  of  a  certain  vessel  of  war  whose  name  is  to  the  said  grand 
inquest  unknown,  belonging  to  the  said  king,  etc.,  then  and  yet 
being  an  enemy  of  the  said  United  States  of  America,  certain  pro- 
visions, etc.,  for  the  aid,  comfort,  supply,  sustenance,  and  use 
of  the  said  enemies  of  the  said  United  States  of  America,  in 
the  prosecution  of  the  said  war  against  the  said  United  States 
of  America. 

§  And  in  further  {here  insert  ^Mr^  between  *  *,  and  jjroceed): 
being  in  and  on  board  of  a  certain  ship  of  war  whose  name  is 
to  the  said  grand  inquest  unknown,  belonging  to  the  said  king, 
etc.,  then  and  yet  an  enemy  of  the  said  United  States  of  Amer- 
ica, the  said  ship  of  war  lying  and  being  in  the  bay  of  D.,  to 
wit,  at,  etc.,  did  then  and  there,  maliciously  and  traitorously,  § 
undertake  to  i)rocure,  and.  caused  to  be  procured,  from  the  shore 
51  nd  territory  of  the  said  United  States  of  America  I  certain  pro- 
visions, necessaries,  and  articles  of  food,  to  wit,  to  the  intent  the 
said  provisions,  necessaries,  and  articles  of  food,  the  said  bullocks 
and  live  stock  by  the  said  W.  P.  traitorously  procured,  and  caused 
to  be  procured  as  aforesaid,  maliciously  and  traitorously  to  deliver, 
and  cause  to  be  delivered,  to  and  on  board  of  the  said  last  men- 
tioned ship  of  war,  for  the  aid,  comfort,  supply,  sustenance,  and 
use  of  the  officers  and  crews  thereof,  being  enemies  of  the  said 
United  States  of  America,  in  the  prosecution  of  the  said  war 
against  the  said  United  States  of  America.  | 

{Here  insert  part  between  §  §  and  jxrocced) :  depart  from  said 
ship  of  war  last  mentioned  in  a  boat,  and  did  maliciously  and 
traitorousl}'-  proceed  in  the  said  boat  towards  and  to  the  territory 
of  the  said  United  States  of  America,  for  the  traitorous  purpose 
of  procuring,  and  causing  to  be  procured  {here  insert  part  Ije- 
tween  \\    and  conclude) :  in  contempt  of  the   said  United  States 
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of  America,  their  constitution  and  laws,  to  the  evil  example  of 
all  others  in  like  case  oflending,  contrary  to  the  duty  of  allegi- 
ance of  him  the  said  W".  P.,  against,  etc.,  and  against,  etc. 
(Conclude  as  in  book  1,  chapter  3.) 

(For  final  count,  see  17, 18, 181,  n.,  239,  n.) 

(1121)  Illegal  outfit  of  vessel,  etc.,  against  a  foreign  nation,  etc.(t) 

That  J.  M.,  late  of,  etc.,  in  the  district  aforesaid,  mariner,  on, 
etc.,  within  the  port  of  Philadelphia,  being  a  port  of  the  United 
States,  to  wit,  in  the  said  district  of  Pennsylvania,  did  unlaw- 
fully *  fit  out  and  arm  a  certain  brig  or  vessel  called  "The 
Friends,"  then  lying  and  being  within  the  port  aforesaid,  with 
intent  that  the  said  brig  or  vessel  should  be  em[)loyed  in  the 
service  of  the  king  of  the  united  kingdom  of  Great  Britain  and 
Ireland,  being  a  foreign  prince  with  whom  the  said  United  States 
are  and  then  were  at  peace,  to  cruise  and  commit  hostilities  upon 
the  citizens  and  property  of  the  Batavian  Republic,  and  upon  the 
citizens  and  property  of  the  French  Ile[»ublic,  being  foreign 
states  with  whom  the  United  States  are  and  then  were  at  peace, 
and  upon  the  citizens  and  property  of  other  states,  being  foreign 
states  with  whom  the  said  United  States  are  and  then  were  at 
peace,  to  the  evil  example  of  others  in  the  like  case  offending, 
against,  etc.,  and  against,  etc.     (Conclude  as  in  book  1,  chapter  3.) 

Second  count. 

(Same  as  first,  inserting  at  *  the  words):  "  attempt  to." 
(Add  third  and  fourth  counts  averring  that  defendant  did  "  un- 
lawfully procure  to  be  fitted  out  and  armed,"  etc.,  and  that  he 
"was  unlawfully  concerned  in  furnishing,  fitting  out,  and  arm- 
ing," the  rest  being  as  in  first  count.) 
(For  final  count,  see  17,  18,  181,  n.,  239,  n.) 

[l]  V.  8.  V.  Motc.'ilfe.  Tliis  iiKlictiiiciit  was  drawn  l>v  Mr.  A.  J.  Dallas,  in 
1804.  Tlic  (li-fcndaiit  jjlcadcd  nolo  coiiteiidtre.  See  Wli.  Cr.  L.  8tli  ed.  i^ij 
1901  el  set].;  Rev.  Stat.  §  52»4. 
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(1122)  Beginning^  setting  on  foot^  providing  and  preparing  the 
means  of  a  military  enterprise  or  expedition  against  the  terri- 
tory or  dominions  of  a  foreign  j)rince.{u) 

That  W.  S.  S.,  late  of,  etc.,  did,  on,  etc.,  within  the  (territory(v) 
and)  jurisdiction  of  tlie  said  United  States,  to  wit,  at,  etc.,  begin 
a  certain  military  expedition  to  be  carried  on  from  thence  against 
the  dominions  of  a  foreign  prince,  to  wit,  the  dominions  of  the 
king  of  Spain,  the  said  United  States  then  and  there  being  at 
peace  with  the  said  king  of  Spain,  against,  etc.,  to  the  evil  ex- 
ample of  all  others  in  like  case  offending,  and  against,  etc. 
{Conclude  as  in  book  1,  chapter  3.) 

Second  count. 

That  the  said  W.  S.  S.,  afterwards,  to  wit,  on,  etc.,  within 
the  (territory  and)  jurisdiction  of  the  said  United  States,  to  wit, 
at,  etc.,  with  force  and  arms,  did  set  on  foot  a  certain  military 
enterprise,  to  be  carried  on  from  thence  against  the  territory  of  a 
foreign  prince,  to  wit,  the  territory  of  the  king  of  Spain,  the  said 
king  of  Spain  then  and  there  being  at  peace  with  the  said  United 
States,  against,  etc.,  to  the  evil  example,  etc.,  and  against,  etc. 
{Conclude  as  in  book  1,  chapter  3.) 

Third  count. 

{Same  as  second  count  down  to  "force  and  arms,"  and  then 
proceed  as  follows)-.  Set  on  foot  a  certain  other  military  enter- 
prise, to  be  carried  on  from  thence  against  the  territory  of  a  for- 
eign prince,  to  wit,  against  the  province  of  Caraccas,  in  South 
America,  the  said  province  of  Caraccas  then  and  tliere  being  the 

(«)  This  indictment  was  used  in  the  trial  of  Smith,  for  engaging  in  ^liranda's 
expedition  ;  and,  -with  a  verbal  alteration  in  the  fourth  and  iifth  count,  is  the 
same  as  tliat  used  on  the  trial  of  Ogden  for  the  same  oil'ence,  and  on  tlie  trial 
of  La  Croix,  for  setting  on  foot  an  expedition  against  JMexico,  in  1814.  It  is 
founded  on  the  fifth  section  of  the  act  of  June  f>th,  1794,  which  declares,  "that 
if  any  person  shall,  within  the  ten-itory  or  jurisdiction  of  the  Ujiited  States, 
begin,  or  set  on  foot,  or  provide,  or  prei>are  the  means  of  any  military  expedi- 
tion or  enterprise,  to  be  carried  on  from  thence  against  the  territory  or  dominions 
of  any  foreign  jirince  or  state,  with  whom  the  United  States  are  at  j)eace,  every 
such  person  so  ofiending,  sludl,  upon  conviction,  be  adjudged  guilty  of  a  misde- 
meanor." The  phraseology  is  slightly  changed  in  Rev.  Stat.  §  5285.  See  this 
case  noticed  in  Wh.  Cr.  L.  8tii  ed.  §  1908,  note. 

(r)  Tlie  Avords  in  brackets  were  inserted  by  Mr.  Dallas  in  the  indictment 
against  La  Croix. 
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territory  of  the  king  of  Spain,  and  the  said  king  of  Spain  then 
and  there  being  at  peace  with  tlie  said  United  States,  against, 
etc.,  to  the  evil  example,  etc.,  and  against,  etc.  {Conclude  as  in 
book  1,  chapter  3.) 

Fourth  count. 

{Same  as  second  count  down  to  "  force  and  arms,"  and  then  pro- 
ceed as  follows):  Provide  the  means,  to  wit  (thirty  men  and 
three  hundred  dollars  in  money),  for  a  certain  other  militar}'  en- 
terprise, to  be  carried  on  from  thence  against  the  dominions  of  a 
foreign  prince,  to  wit,  against  the  dominions  of  the  king  of  Spain 
in  South  America,  the  said  king  of  Spain  then  and  there  being 
at  peace  with  the  said  United  States,  against,  etc.,  to  the  evil 
example,  etc.,  and  against,  etc.  {Conclude  as  in  book  1,  chapter  3.) 

Fifth  count. 

{Same  as  second  count  down  to  "  force  and  arms,"  and  then  pro- 
ceed as  follows):  Prepare  the  means,  to  wit  (thirty  men  and 
three  hundred  dollars  in  money),  for  a  certain  other  military  ex- 
pedition, to  be  carried  on  from  thence  against  the  province  of 
Caraccas,  in  South  America,  the  said  province  of  Caraccas  then 
and  there  being  the  territory  of  a  foreign  prince,  to  wit,  the  ter- 
ritory of  the  king  of  Spain,  and  the  said  king  of  Spain  then  and 
there  being  at  peace  with  the  said  United  States,  against,  etc., 
to  the  evil  example,  etc.,  against,  etc.  {Conclude  as  in  book  1, 
chapter  3.) 

Sixth  count. 

{Same  as  second  count  down  to  "  force  and  arms,"  and  then  pro- 
ceed  as  follows):  Provide  the  means,  to  wit  (thirty  men,  whose 
names  are  to  the  jurors  aforesaid  yet  unknown,  and  three  hun- 
dred dollars  in  money),  for  a  certain  other  military  expedition, 
to  be  carried  on  from  thence  against  the  dominions  of  some  for- 
eign state,  to  the  jurors  aforesaid  unknown,  yet  with  whom  the 
said  United  States  wore  then  and  there  at  peace,  against,  etc., 
to  the  evil  examjile,  etc., and  against,  etc.  {Conclude  as  in  book  1, 
chapter  3  ) 

Seventh  count. 

{Same  as   second  count  down  to   "force   and  arms,"  and   then 
proceed  as  filloirs):  Set  on  foot  a  certain  other  military  enter- 
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prise,  to  be  carried  on  from  thence  against  the  dominions  of 
some  foreign  state,  to  the  jurors  aforesaid  yet  unknown,  with 
whom  the  United  States  were  then  and  there  at  peace,  against, 
etc.,  to  the  evil  example,  etc.,  and  against,  etc.  {Conclude  as  in 
book  1,  chapter  3.) 

{For  final  count  see  17,  18,  181,  n.,  239,  n) 

(1123)  Enlisting  soldiers  in  the  United  States  in  the  service  of  a 
foreign  prince. 

That  II.  II.,  late  of  the  district  aforesaid,  yeoman,  and  E.  C. 
P.,  late  of  the  district  aforesaid,  yeoman,  heretofore,  to  wit,  on, 
etc.,  in  the  district  aforesaid,  and  within  the  jurisdiction  of  this 
court,  with  force  and  arms,  did  hire  and  retain  one  W.  B.  to  en- 
list himself  as  a  soldier  in  the  service  of  a  foreign  prince,  state, 
colony,  district,  and  people,  contrary,  etc.,  and  against,  etc.  {Con- 
clude as  in  book  1,  chapter  3.) 

Second  count. 

That  H.  II.,  late  of  the  district  aforesaid,  yeoman,  and  E.  C. 
P.,  late  of  the  district  aforesaid,  j'eoman,  heretofore,  to  wit, 
on,  etc.,  at  the  district  aforesaid,  and  within  the  territory  and 
jurisdiction  of  the  United  States,  and  of  this  honorable  court 
with  force  and  arms,  *  did  hire  and  retain  W.  B.  to  enlist  and 
enter  himself  as  a  soldier  in  the  service  of  a  foreign  prince, 
state,  colony,  district,  and  people,  to  wit,  the  service  of  her  most 
gracious  majesty  the  queen  of  Great  Britain  and  Ireland,  con- 
trary, etc.,  and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

Third  count. 

{Same  as  second  to  *,  and  proceed):  "  did  hire  and  retain  W.  B. 
to  go  beyond  the  limits  and  jurisdiction  of  the  United  States, 
with  the  intent  of  him,  the  said  W.  B.,  to  be  enlisted  and  entered 
as  a  soldier  in  the  service  of  a  foreign  prince,  state,  colony,  dis- 
trict, and  people,  contrary  to  the  form,  etc.,  and  against  the 
peace,"  etc.     {Conclude  as  in  book  1,  chapter  3.) 

Fourth  count. 

{Same  as  second  to  ",  and  jjroceed):  "did  hire  and  retain  W. 
B.  to  go  beyond  the  limits  and  jurisdiction  of  the  United  States, 
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with  the  intent  of  him,  the  said  ^Y.  B.,  to  he  enlisted  and  entered 
as  a  soldier  in  the  service  of  a  foreign  prince,  state,  colony,  dis- 
trict, and  people,  to  wit,  the  service  of  her  most  gracious  majesty 
the  queen  of  Great  Britain  and  Ireland,  contrary,  etc.,  and 
against,"  etc.     {Conclude  as  in  book  1,  chapter  3.) 

Fifth  count. 

{Same  as  second  to  ^^and  proceed):  "did  hire  and  retain  "W. 
B.  to  go  beyond  the  limits  and  jurisdiction  of  the  United  States, 
with  the  intent  of  him,  the  said  W.  B.,  to  be  enlisted  and  en- 
tered as  a  soldier  in  the  service  of  a  foreign  prince,  state,  col- 
ony, district,  and  people ;  the  said  H.  II.  and  E.  C.  P.,  at  the 
time  they  so  hired  and  retained  the  said  W.  B,  to  go  beyond  the 
limits  and  jurisdiction  of  the  United  States,  with  the  intent  as 
aforesaid,  not  being  subjects  and  citizens  of  any  foreign  prince, 
state,  colony,  district,  and  people,  transiently  within  the  United 
States,  and  the  said  hiring  and  retaining  not  being  (m  board  any 
vessel  of  war,  letter  of  marque,  or  privateer,  which  at  the  time  of 
the  arrival  within  the  United  States  of  such  vessel  of  war,  letter 
of  marque,  or  privateer,  was  fitted  and  equipped  as  such,  and 
the  said  W.  B.  so  hired  and  retained,  not  being  a  subject  or  citi- 
zen of  ihe  same  foreign  prince,  state,  colony,  district,  and  people, 
transiently  within  the  United  States,  enlisting  and  entering  him- 
self to  serve  such  foreign  prince,  state,  colony,  district,  and  people, 
on  board  such  vessel  of  war,  letter  of  marque,  or  privateer,  the 
United  States  being  at  peace  with  such  foreign  prince,  state, 
colony,  district,  and  people,  etc.,  contrary,  etc.,  and  against,"  etc. 
{Conclude  as  in  hook  1,  chapter  3.) 

Sixth  count. 

{Some  as  second,  count  to  *,  and  j^^'occcd) :  "  did  hire  and  retain 
\V.  B.  to  go  beyond  the  limits  and  jurisdiction  of  the  United 
States,  with  intent  of  him,  the  said  \V.  B.,  to  be  enlisted  and 
entered  as  a  soldier  in  the  service  of  a  foreign  prince,  state,  col- 
ony, diKtrict,  and  people,  to  wit,  in  the  service  of  her  most  gra- 
cious majesty  the  cjueen  of  Great  Britain  and  Ireland  ;  the 
said  II.  II.  and  E.  C.  P.,  at  the  time  they  so  liired  and  retained 
the  f^iiid  \V.  B.  to  go  beyond  the  limits  and  jurisdiction  of  the 
United  States,  witli  the  intent  as  aforesaid,  not  being  subjects 
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and  citizens  of  the  said  queen  of  Great  Britain,  transiently  witliin 
the  United  States,  the  said  hiring  and  retaining  not  being  on 
board  any  vessel  of  war,  letter  of  nuirque,  or  privateer,  which  at 
the  time  of  its  arrival  within  the  United  States  was  fitted  and 
equipped  as  such,  and  the  said  W.  B.  so  hired  and  retained  not 
being  a  subject  or  citizen  of  her  most  gracious  niiijesty  the  queen 
of  Great  Britain  and  Ireland,  transiently  within  the  United  States, 
enlisting  and  entering  himself  to  serve  the  said  queen  of  Great 
Britain,  on  board  such  vessel  of  war,  letter  of  marque,  or  priva- 
teer, the  United  States  being  at  peace  with  the  said  her  most 
gracious  majesty  the  queen  of  Great  Britain  and  Ireland,  con- 
trary, etc.,  and  against,"  etc.(z/;)  {Conclude  as  in  book  1,  chapter 
3.) 

{For  final  counts^  see  17,  18,  181,  7l,  239,  n.) 

{w)  This  is  the  form  used  in  U.  S.  v.  Hertz  et  a!.,  U.  S.  circuit  court,  Phila. 
1855.  Wh.  Cr.  L.  8th  ed.  §  1904.  Tlie  defendants  were  convicted,  and  a  mo- 
tion Ibr  a  new  trial  was  overruled.  In  the  course  of  his  charge  to  the  jury,  Judge 
Kane  said  : — 

"The  act  of  congress  is  in  these  words — I  read  the  words  material  to  the 
question,  leaving  out  those  which  apply  to  a  different  state  of  circumstances  : 

"  '  If  any  person  shall,  witliin  the  territory  of  the  United  States,  hire  or  retain 
any  person  to  go  beyond  the  limits  of  the  United  States,  with  the  intent  to  be 
enlisted  in  the  service  of  a  foreign  prince,  he  shall  be  deemed  guilty  of  a  high 
misdemeanor.' 

"The  question  which  you  have  to  pass  upon  is,  Did  Henry  Hertz  hire  or 
retain  any  of  the  persons  named  in  these  bills  of  indictment  to  go  beyond  the 
limits  of  the  United  States,  with  the  intent  to  be  enlisted  or  entered  in  the 
service  of  a  foreign  state  ? 

"  Did  he  hire  or  retain  a  jierson  ?  AVhatever  he  did  was  within  the  territory 
of  the  United  States. 

"  The  hiring  or  retaining  does  not  necessarily  include  the  payment  of  money 
on  the  part  of  him  who  hires  or  retains  another.  He  may  hire  or  retain  a  jier- 
son,  with  an  agreement  that  he  shall  pay  wages  when  the  services  sliall  have 
been  pcrlbrmed.  The  hiring  or  retaining  a  servant  is  not  generally  by  the  pay- 
ment of  money,  in  the  first  instance,  but  by  the  promise  to  pay  money  when  the 
services  shall  liave  been  performed ;  and  so  a  person  may  be  hired  or  retained 
to  go  beyond  the  limits  of  the  United  States,  with  a  certain  intent,  though  he 
is  only  to  receive  his  pay  after  he  has  gone  beyond  the  limits  of  the  United 
States  with  that  intent. 

"Moreover,  it  is  not  necessary  that  the  consideration  of  the  hiring  shall  be 
money.  To  give  to  a  person  a  railroad  ticket,  that  cost  §4,  and  board  and  lodge 
him  for  a  week,  is  as  good  a  consideration  for  the  contract  of  hiring  as  to  pay 
him  the  money  with  which  he  could  buy  the  railroad  ticket  and  pay  for  his  board 
himself.  \i  there  be  an  engagement  on  tiie  one  side  to  do  the  particular  thing,  to 
go  beyond  the  limits  of  the  United  States  with  the  intent  to  enlist,  and  on  the 
other  side  an  engagement,  that  when  the  act  siiall  have  been  done,  a  consider;i- 
tion  shall  be  paid  to  the  jiarty  performing  the  services,  or  doing  the  work,  the 
hiring  and  retaining  are  comjjlete. 

"The  meaning  of  the  law  then  is  this:  that  if  any  person  shall  engage,  hire, 
retain,  or  employ  another  person  to  go  outside  of  the  United  States  to  do  that 
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(1124)  Conspiracy  to  impede  the  operation  of  certain  acts  of  con- 
gress.    First  count.,  conspiracy  alone.{x) 

That  H.  S.,  etc.,  on,  etc.,  at,  etc.,  within  the  jurisdiction  of 
this  court,  with  clivers  other  persons  to  the  said  grand  inquest 
unknown,  did  unlawfully  combine  and  conspire  together  with 
intent  to  impede  the  operation  of  a  law  of  the  United  States, 
entitled  "An  act  to  provide  for  the  valuation  of  lands  and 
dwelling-houses,  and  the  enumeration  of  slaves  within  the  Uni- 
ted States,"  and  also  a  law  of  the  said  United  States,  entitled 
"An  act  to  lay  and  collect  a  direct  tax  within  the  United  States," 
and  to  intimidate  and  prevent  the  assessors  and  other  persons 
appointed  to  carry  the  same  acts  into  execution  from  under- 
taking, performing,  and  fulfilling  their  trusts  and  duties,  *  to 
the  evil  example,  etc.,  against,  etc.,  and  against,  etc.  {Conclude 
as  in  book  1,  chapter  3.) 

(1125)  Second  count.     Overt  act;  rioting,  etc. 

{Same  loith  first  down  to  *,  and  proceed) :  and  that  the  said  II.  S. 
(and  theother8),with  the  unlawful  intent  aforesaid, afterwards,  to 
wit,  the  same  day  and  year,  at  the  district  aforesaid,  and  within 
the  jurisdiction  of  this  court,  did  counsel,  advise,  and  attempt 
to  procure  an  insurrection,  riot,  and  unlawful  assembly,  to  the 
evil  exami)le,  etc.,  against,  etc.,  and  against,  etc.  {Conclude  as 
in  book  1,  chapter  3.) 

(1126)  Third  count.     Rescue  of  persons  under  custody  of  marshal. 

That  whereas  R.  P.,  judge  of  the  district  court  of  the  United 
States  in  and  for  the  district  of  Pennsylvania,  on,  etc.,  at  P.,  in 
the  distriet  aforesaid,  did  make,  direct,  and  deliver  his  warrants 

which  he  cniilil  not  <lo  if  he  rciniiined  in  tlic  Unitod  States,  viz.  :  to  take  j)art  in 
a  forei<rii  (|iiiiiTei ;  if  he  liires  anotlier  to  <:o,  kiiowiiij;  (Imt  it  is  his  intent  to  enlist 
•wlien  lie  arrives  out ;  if  lie  en<ra<reH  him  to  go  hecause  he  lias  such  an  intent,  then 
the  ollence  is  eonijilete  within  the  section.  Every  resident  of  the  United  States 
has  the  riglit  to  jro  to  Halifax,  and  there  to  enlist  in  any  army  tiiat  he  ])leascs  ; 
but  it  is  not  lawful  for  a  |)erson  to  enjia-je  another  here  to  jjo  to  Halifax  for  that 
purjiose.  It  is  the  hirinfj;  of  the  jierson  to  fjo  beyond  the  United  States,  that 
ncrson  havinfr  the  intention  to  enlist  when  he  arrives  out,  and  that  intention 
known  to  the  party  hiriiifr  him,  and  that  intention  beinjr  a  ])ortion  of  the  con- 
sideration because  of  whicli  he  hires  him,  that  defines  the  odence." 

(x)  U\  S.  Cir.  Ct.  for  Pa.  1  7!)9.  This  form  was  used  against  the  Northampton 
insurgents. 
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or  precepts  in  writing  to  W.  N.,  Esq.,  he  the  said  "W.  N".  then 
and  there  being  marshal  of  tlie  said  district  of  Pennsylvania,  by 
which  said  warrants  he  the  said  W.  IST.,  the  marshal  aforesaid, 
was  commanded  to  take  the  bodies  of  D,  H.  {and  Jive  others^ 
naming  them),  with  sundry  other  persons,  late  of  the  county  of 
Northampton,  yeomen,  and  bring  them  before  him  the  said  R.  P. 
to  find  sufficient  sureties  for  their  appearance  at  the  next  stated 
session  of  the  circuit  court  of  the  United  States  for  the  middle 
circuit  and  district  of  Pennsylvania,  to  be  holden  at  Philadel- 
phia, on,  etc.,  to  answer  to  a  charge  of  being  concerned  in  an 
unlawful  conspiracy  and  combination  to  impede  the  operation  of 
a  law  of  the  United  States,  entitled  "An  act  to  lay  and  collect  a 
direct  tax  within  the  United  States,"  and  to  such  other  matters 
as  should  in  behalf  of  the  United  States  be  then  and  there  ob- 
jected against  them,  and  further  to  be  dealt  with  according  to 
law,  f  which  said  W.  N.,  the  marshal  aforesaid,  afterwards,  that 
is  to  say,  on,  etc.,  at  the  district  aforesaid,  by  virtue  of  the  said 
warrants,  did  take  and  arrest  them  the  said  D.  H.  {and  the  others, 
naming  them),  for  the  cause  aforesaid,  and  them  the  said  D.  H. 
{and  the  others,  naming  them),  in  his  custody  by  virtue  of  the  said 
warrant  then  and  there  had  ;  and  the  said  H.  S.  {and  the  other 
defendants,  naming  them),  well  knowing  the  said  D.  H.  {and  the 
others,  naming  them)  to  be  arrested  as  aforesaid,  afterwards,  to 
wit,  on,  etc.,  at,  etc.,  with  force  and  arms,  against  the  will  of 
the  said  W.  N.,  unlawfully  did  rescue  and  set  at  large  the  said 
D.  II.  {and  the  others,  naming  them),  to  go  where  they  would,  in 
contemjit  of  the  said  United  States  and  the  laws  thereof,  to  the 
great  damage  of  the  said  W.  N.,  to  the  evil  example,  etc.,  and 
against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

Fourth  count. 

{Same  as  third  down  to  f  and  then  jiroceed) :  and  the  said  H.  S., 
etc.,  well  knowing  the  premises,  afterwards,  to  wit,  on,  etc.,  at, 
etc.,  knowingly  and  wilfully  did  obstruct,  resist,  and  oppose  the 
said  W.  N.,  then  and  there  being  marshal  as  aforesaid,  in  execut- 
ing the  said  warrants,  so  that  the  said  W.  JS".,  the  said  marshal, 
by  reason  of  such  unlawful  obstruction,  resistance,  and  opposi- 
tion was  hindered  and  prevented  from  executing  the  said  war- 
rants, and  could  not  bring  the  said  D.  II.,  etc.,  before  the  said  R. 
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P.,  the  said  judge  of  the  district  aforesaid,  as  by  the  said  war- 
rants he  was  commanded,  against  the  form  of  the  act  of  con- 
gress aforesaid  in  such  case  made  and  provided,  in  contempt, 
etc.,  to  the  evil  example,  etc.,  and  against,  etc.  {Conclude  as  in 
book  t,  chapter  3.) 

{For  final  count,  see  17,  18,  181,  ?l,  239,  n.) 

(1127)  Conspiracy  to  raise  an  insurrection  against  the  United  States. 
First  count,  hy  advising  the  people  to  resist  the  execution  of 
the  excise  law.{y) 

That  "W".  B.,  late  of,  etc.,  yeoman,  being  an  evil  disposed,  per- 
nicious, and  seditious  person,  and  of  a  wicked  and  turbulent 
disposition,  falsely,  maliciouslj^  and  unlawfully  intending  and 
contriving  the  peace  and  tranquillity  of  the  United  States  of 
America  to  disquiet,  molest,  and  disturb,  and  as  much  as  in  him 
lay,  seditious  insurrection  and  rebellion  against  the  United 
States  to  incite,  move  and  procure,  and  to  bring  the  constitution 
and  laws  thereof  into  danger  and  contempt,  ajid  in  pursuance  of 
such  his  false,  wicked,  and  unlawful  designs,  he  the  said  TV.  B., 
on,  etc.,  at,  etc.,  and  with  force  and  arms,  unlawfully,  maliciously, 
and  seditiously  did  assemble,  unite,  conspire,  consult,  land  con- 
federate with  D.  M.  {and  others,  naming  them),  and  divers  other 
false  and  ill-disposed  persons  to  the  grand  inquest  as  aforesaid 
yet  unknown,  and  with  the  same  other  persons  he  the  said  W. 
B.  then  and  there  treated  at  and  about  carrying  into  eft'ect  his 
said  wicked  and  seditious  compassings,  imaginations,  and  inten- 
tions, and  then  and  there,  with  force  and  anus,  unlawfully',  wick- 
edly, and  seditiously  did  consult,  combine,  and  confederate  with 
the  persons  aforesaid,  to  raise  an  insurrection  within  the  said 
United  States,  and  to  levy  war  against  the  same,  to  wit,  in  the 
district  aforesaid,  and  to  meet  and  assemble  themselves  together, 
in,  etc.,  armed  in  a  warlike  manner,  against  the  said  United 
States,  and  to  array  and  dispose  themselves  in  a  traitorous  and 
liostile  manner  against  the  said  United  States,  and  in  opposition 
to  the  laws  thereof,  to  wit,  in  the  county  aforesaid,  in  the  district 
aforesaid  ;  and  he  the  said  W.  B.  did  then  and  there,  in  pursu- 

(//)  II.  S.  »-'.  Hoiiham,  17!)}.  Tliis  was  one  of  tlic  iiulictiiients  against  the 
wliiski'^  insuryi-ntH.     Tlie  case  was  never  tried. 
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ance  of  his  said  malicious  and  seditious  views  and  intentions, 
openly  and  publicly  advise  and  recommend  to  the  citizens  of  the 
said  United  States  then  and  there  met  and  assembled,  to  resist 
and  oppose  the  execution  and  operation  of  the  laws  of  the 
said  United  States  for  collectiiii^  a  revenue ;  against,  etc.,  and 
against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(1128)  Second  count.     Setting  up  a  liberty  pole  for  the  purpose  of 
inciting  the  j^eople  to  sedition.{z) 

That  the  said  W.  B,,  being  a  pernicious,  seditious,  and  ill-dis- 
posed person,  and  falsely,  maliciously,  and  unlawfully  contriving 
and  intending  the  peace  and  tranquillity  of  the  said  United 
States  to  disquiet,  molest,  and  disturb,  and  as  much  as  in  him 
lay,  seditious  insurrection  and  rebellion  against  the  said  states 
to  incite,  stir  up,  and  promote,  and  to  bring  the  constitution  and 
laws  thereof  into  danger  and  contempt,  on,  etc.,  at,  etc.,  in  the 
public  highway,  with  a  great  number  of  evil  disposed  persons, 
whose  names  to  the  grand  inquest  aforesaid  are  yet  unknown, 
unlawfully,  maliciously,  and  seditiously  did  erect  and  set  up  a 
certain  pole,  denominating  the  same  a  liberty  pole,  and  did  then 
and  there  maliciously  and  advisedly  affix  thereon  certain  inflam- 
matory and  seditious  words  and  sentences,  wickedly,  and  mali- 
ciously intending  thereby,  and  with  all  his  might  endeavoring 
to  encourage  and  incite  the  citizens  of  the  said  United  States 
within  the  district  aforesaid,  and  to  oppose  and  resist  the  laws 
and  authority  of  the  said  United  States,  and  insurrection  and 
war  against  the  same  United  States  to  raise  and  levy,  against, 
etc.,  and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

{For  final  count,  see  17,  18,  181,  n.,  239,  n.) 

(1129)  Conspiracy  to  assemble  a  seditious  meeting.     First  counL{a) 

That  H.  v.,  W.  E.,  J.  D.,  and  W.  A.  T.,  being  seditious  and 
evil  disposed  persons,  intending  to  disturb  the  public  peace,  and 
to  excite  discontent  and  disaffection,  and  to  excite  her  majesty's 

{z)  Judge  Addison  thouglit  that  to  set  up  a  liberty  pole  was  a  mark  of  sedition 
and  of  disrespect  to  the  governnu'ut,  whieh  niiixlit  be  punislied  by  the  state  courts 
as  a  nusdemeanor  at  connnou  law  (Penna.  v.  Alorrison,  Add.  R.  274).  But  this 
cannot  now  be  sustained.      See  Wli.  Cr.  L.  Stli  ed.  §§  17,  1550. 

{a)  R.  V.  Vincent,  9  C.  &  P.  01.  The  jury  Ibund  the  defendants  not  guilty 
of  conspiracy,  but  guilty  of  attending  seditious  meetings. 
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subjects  to  hatred  and  contempt  of  the  government  and  consti- 
tution of  this  realm,  heretofore,  to  wit,  on,  etc.,  at,  etc.,  did  con- 
spire, etc.,  together  with  divers  other  persons  unknown,  unhiw- 
fully,  maliciously,  and  seditiously  to  meet  and  assemble  themselves 
together,  and  to  cause  and  procure  a  great  number  of  other  per- 
sons unlawfully,  maliciously, and  seditiously  to  meet  and  assemble 
themselves  together,  with  the  said  H.  V.,  W.  E.,  J.  D.,  and  W. 
A.  T.,  and  the  other  conspirators,  at,  etc.,  for  the  purpose  of 
excitins:  discontent  and  disaffection  in  the  minds  of  the  liege 
subjects  of  our  said  lady  the  queen,  and  for  the  purpose  of 
moving  and  exciting  the  liege  subjects  of  our  said  lady  the 
queen  to  hatred  and  contempt  of  the  government  and  constitu- 
tion of  this  realm,  as  by  law  established. (i(/) 

(1130)  Conspiracy  to  raise  an  insurrection  and  obstruct  the  laws. 

First  count.{c) 

That  E..  S.,  on,  etc.,  and  on  divers  other  days  and  times,  at, 
etc.,  did  conspire,  confederate,  combine,  and  agree  together  with 
W.  J.,  and  divers  other  evil  disposed  persons  to  the  jurors  afore- 

{b)  The  second  count  was  similar,  but  stated  as  an  overt  act  of  the  conspiracy, 
that  the  conspirators  assembled  at,  etc.,  on,  etc.,  to  tlie  number  of  two  thousand 
and  more,  in  a  menacing  manner,  witii  olFensive  weapons,  and  did  cause  great 
terror  and  alarm  to  the  i)eaceful  and  well  disposed  subjects  of  lier  majesty. 

The  third  count  was  in  tlie  followinj;  form  :  Tliat  the  said  II.  V.,  W.  E.,  J.  D., 
and  W.  A.  T.,  being  such  persons  as  aforesaid,  and  unlawfully  and  maliciously 
and  seditiously  intending  and  devising  as  aforesaid,  heretofore,  to  wit,  on,  etc., 
witli  force  and  arms,  at,  etc.,  unlawfully,  maliciously,  and  seditiously,  and  in  a 
tuuudtuous  manner  did  meet  and  assemble  themselves  together  witli  divers  other 
ill-ilisposed  persons,  whose  names  are  to  the  jurors  aforesaid  unknown,  to  a 
large  numl)er,  to  wit,  to  the  number  of  two  thousand,  in  a  formidable  and  nu'u- 
aeing  manner,  in  a  certain  public  and  open  place  near  the  dwelling-houses  of 
divers  liege  sul)jects  of  our  said  lady  tiie  (jueen,  iidiabiting  therein,  for  tlie  pur- 

f)Ose  of  raising  and  exciting  discontent  and  disalfection  in  thi"  minds  of  the 
lege  subjects  of  our  said  lady  the  (iiu-en,  and  of  exciting  tlu'  said  subjects  to 
liatrt'd  and  contempt  of  the  goverinuent  and  constitution  of  this  realm  as  by  law 
establislicd,  and  of  moving  the  said  subjects  to  unlawful  and  seditious  op])osition 
and  resistance  to  th<^  said  goverinncnt  and  constitution  ;  and  being  so  met  and 
assembled  together  for  tiie  purpose  aforesaid,  diil  then  and  tliere  unlawfully  and 
tuiiiultut)u,^ly  contiuue  togetlier  with  the  said  other  ill-dis])osed  ])ersons  in  such 
f()rniidal)le  an<l  menacing  maimer,  for  a  long  s])ace  of  time,  to  wit,  for  the  space 
of  four  hours,  and  ilid  then  and  there,  diu-ing  all  such  tiuu',  by  loud  and  seditious 
Hjx'eches,  exclamations,  and  cries,  raise  and  excite  such  discontent  and  disaHec- 
tion  as  aforesaid,  and  did  tlierehy,  then  and  tiiere,  cause  great  terror  and  alarm 
to  divers  peaeeid)le  and  well  dispf)sed  sul)jects  of  our  said  iaily  the  (ju(!en,  in  con- 
temjit,  etc.,  and  .igainst,  etc.  See  VVh.  Cr.  L.  Kth  ed.  ijii  Ijfoli-G,  1535. 
(c)  11.  V.  Shellard,  9  C.  &  P.  277. 

678 


SEDITION,   ETC.  (.1131) 

said  unknown,  to  raise  and  make  insurrections,  riots,  routs,  and 
seditious  and  unlawful  assemblies  within  this  realm,  and  to  ob- 
struct the  laws  and  government  of  this  realm,  and  to  oppose  and 
prevent  their  due  execution,  and  to  procure  and  obtain  arms  for 
the  more  effectual  carrying  into  eifect  their  said  conspiracy,  con- 
federacy, etc. ;  and  in  furtherance  of  the  said  conspiracy,  confed- 
eracy, etc.,  the  said  W.  J.,  during  the  time  aforesaid,  to  wit,  on, 
etc.,  with  force  and  arms,  to  wit,  at,  etc.,  together  with  the  said 
W.  J.,  and  divers  other  jjcrsons  to  the  said  jurors  unknown,  to 
the  number  of  two  thousand  and  more,  unlawfully,  seditiously, 
riotously,  and  routously  did  assemble  and  meet  together,  armed 
with  guns,  etc.,  and  remained  and  continued  so  unlawfully  and 
seditiously  assembled  and  met  together,  armed  as  aforesaid,  for 
a  long  space  of  time,  to  wit,  for  the  space  of  forty-eight  hours 
then  next  following:  and  during  that  time  made  a  great  riot, 
rout,  and  unlawful  assembly,  and  during  the  time  last  aforesaid 
attacked  and  broke  open  divers  dwelling-houses  of  divers  liege 
subjects  of  our  said  lady  the  queen,  in  the  county  aforesaid,  and 
beat,  bruised,  wounded,  and  ill-treated  divers  of  the  liege  subjects 
of  our  said  lady  the  queen,  then  and  there  being  in  the  county 
aforesaid,  and  seized  and  took  from  the  said  last  mentioned  sub- 
jects, and  other  subjects  of  our  saiil  lady  the  queen,  then  and 
there  being  in  the  county  aforesaid,  divers  quantities  of  arms,  to 
wit,  one  hundred  guns,  etc.,  and  therewith  then  and  there  unlaw- 
fully and  seditiously  armed  themselves,  against,  etc.  {Conclude 
as  in  hook  1,  chapter  3.) 

(1131)  Levying  war  against  the  state  of  31assachusetts.{d) 

That  A.  B.,  of,  etc.,  yeoman,  on,  etc.,  at,  etc.,  in  the  county 
aforesaid,  he  the  said  A.  B.  being  a  person  then  and  there  abid- 
ing within  the  state  and  commonwealth  aforesaid,  and  deriving 
protection  from  the  laws  of  the  same,  and  then  and  there  owing 
allegiance  and  fidelity  to  the  said  state  and  commonwealth,  and 
being  then  and  there  a  member  thereof,  not  regarding  the  duty 
of  his  said  allegiance  and  fidelity,  but  wickedly  devising  and  in- 

{d)  Davis's  Proc.  252.  "  This  indictment  is  drawn  under  the  statute  of  1777. 
See  appendix  to  iNJassachusetts  Laws,  vol.  2,  p.  1046  ;  see  2  Chit.  83,  84,  for  an 
indictment  atjainst  Lord  George  Gordon,  for  exciting  riots  in  1780;  Cro.  C.  C. 
189  ;  1  Trein.  P.  C.  1." 
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tendinoj  the  peace  and  tranquillity  of  the  said  state  and  com- 
monwealth to  disturb  and  destroy,  on,  etc.,  at,  etc.,  did  then  and 
there  unlawfully,  maliciously,  and  traitorously  conspire  to  levy 
war  against  the  said  state  and  commonwealth  ;  and  to  fulfil 
and  brin^  to  effect  the  said  traitorous  compassings,  intentions, 
and  conspirings  of  him  the  said  A.  B.,  he  the  said  A.  B.  after- 
wards, that  is  to  say,  on,  etc.,  at,  etc.,  with  a  great  multitude  of 
other  persons,  whose  names  are  to  the  jurors  aforesaid  as  yet  un- 
known, to  the  number  of  one  hundred  and  upwards,  armed  and 
arrayed  in  a  warlike  manner,  that  is  to  say,  with  guns,  sw^ords, 
and  other  warlike  weapons,  as  well  offensive  as  defensive,  being 
then  and  there  unlawfully,  maliciously,  and  traitorously  assem- 
bled and  gathered  together,  did  falsely,  maliciously,  and  traitor- 
ously assemble,  combine,  conspire,  and  join  themselves  together 
against  the  said  state  and  commonwealth,  and  then  and  there, 
with  force  and  arms,  did  wickedly,  falsely,  maliciously,  and  trai- 
torously, and  in  a  warlike  and  hostile  manner,  array  and  dispose 
themselves  against  the  said  state  and  commonwealth,  and  then 
and  there,  in  pursuance  of  such  their  malicious  and  traitorous 
intentions,  conspirings,  and  purposes,  he  the  said  A.  B.  and  the 
said  other  persons  to  the  jurors  aforesaid  unknown,  so  as  afore- 
said traitorously  assembled,  armed,  and  arrayed  in  manner  afore- 
said, most  wickedly,  maliciously,  and  traitorously  did  ordain, 
prepare,  and  levy  war  against  the  said  state  and  commonwealth, 
contrary  to  the  duty  of  the  allegiance  of  the  said  A.  B.,  against, 
etc.,  and  contrary,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

(1132)  Conspiring  to  incite  an  insurrection  against^  and  to  subvert 
the  government  of  the  state  of  Rhode  Island^  with  overt  act, 
consisting  of  attempt  to  usurp  the  jjlace  of  member  of  the 
legislature,  etc.{e) 

That  A.  B.,  of,  etc.,  gentleman,  being  an  inhabitant  of  and 
residing  within  the  state  of  Rhode  Island  and  Providence  Plan- 
tations, and  under  the  protection  of  the  laws  of  said  state  of 
Rhode  Island  and  Providence  Plantations,  and  owing  allegiance 
and  lidolity  to  tlie  said  state,  not  weighing  the  duty  of  his  said 
allegiance,  but  wickedly  and  traitorously  devising  and  intending 

(c)  This  is  tlie  indictment  used  in  tin;  trials  arising  from  the  Dorr  inHurrection. 
See  Wh.  Cr.  L.  §§  1812  c«  seq. 
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the  peace  of  the  said  state  to  disturb,  and  to  stir  up,  move,  and 
excite  insurrection,  rebellion,  and  war  against  the  said  state,  and 
to  subvert  and  alter  the  legislative  rule  and  government  of  the 
said  state,  and  to  usurp  the  sovereign  power  thereof,  and  to  set 
up  and  establish  a  certain  usurped  and  pretended  government  in 
the  place  of  the  true  and  rightful  government  of  the  said  state, 
on,  etc.,  at,  etc.,  maliciously  and  traitorously,  with  force  and 
arms,  did,  with  divers  other  false  traitors,  whose  names  are  un- 
known to  the  said  jurors,  conspire,  compass,  imagine,  and  intend 
to  stir  up,  move,  and  excite  insurrection,  rebellion,  and  war 
asrainst  the  said  state,  and  to  subvert  and  alter  the  legislative 
rule  and  government  of  the  said  state,  and  to  usurp  the  sover- 
eign power  of  the  said  state,  and  to  set  up  and  establish  a  cer- 
tain usurped  and  pretended  government  in  the  place  and  stead 
of  the  true,  lawful,  and  rightful  government  of  the  said  state ; 
and  to  fulfil,  perfect,  and  bring  to  effect  his  most  evil  and  wicked 
treason,  and  treasonable  compassings  and  imaginations  afore- 
said, he  the  said  A.  B.,  did,  on,  etc.,  with  force  and  arms,  at,  etc., 
within  the  territorial  limits  of  the  said  state  of  Rhode  Island 
and  Providence  Plantations,  as  the  same  are  now  actually  held 
and  enjoyed,  not  being  duly  elected  thereto  according  to  the  laws 
of  said  state,  and  under  a  pretended  constitution  of  govern- 
ment for  said  state,  maliciously  and  traitorously  assume  to  ex- 
ercise the  legislative  functions  of  member  of  the  house  of  rep- 
resentatives from  the  said  city  of  Providence,  in  a  pretended 
general  assembly  of  said  state,  then  and  there  held,  contrary  to 
the  duty  of  his  said  allegiance  and  fidelity,  against,  etc.,  and 
against,  etc.     {Conclude  as  in  hook  1,  chapter  3.) 

Second  count. 

(Same  as  firsts  omitting  "force  and  arms,"  down  to  "constitu- 
tion of  government  for  said  state,"  and  then  insert):  And  being, 
with  divers  other  false  traitors  to  the  jurors  aforesaid  unknown, 
then  and  there  assembled  and  met  together,  as  a  pretended  gen- 
eral assembly  of  said  state,  did  maliciously  and  traitorously  as- 
sume to  exercise  the  legislative  functions  of  a  member  of  the 
house  of  representatives  from  the  said  city  of  Providence,  in 
the  said  pretended  general  assembly  of  said  state,  then  and  there 
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held,  contrary  to  the  duty  of  his  said  allegiance  and  fidelity, 
against,  etc.,  and  against,  etc.     {Conclude  as  in  book  1,  chapter  3.) 

Third  count. 

[Same  as  first  down  ^o  "constitution  of  government  for  said 
state,"  and  then  insert) :  And  being,  with  divers  other  false  traitors 
to  the  jurors  aforesaid  as  yet  unknown,  then  and  there  assembled 
and  met  together,  as  a  general  assembly  for  said  state,  did  then 
and  there,  maliciously  and  traitorously,  assume  to  exercise  the 
legislative  functions  of  a  member  of  the  house  of  representa- 
tives from  the  said  city  of  Providence,  in  the  said  pretended 
general  assembly  of  said  state,  and  as  such  member  did  then  and 
there  vote  for  the  passage  of  divers  pretended  acts  and  laws  for 
the  said  state,  contrary  to  the  duty  of  his  said  allegiance  and 
fidelity,  against,  etc.,  and  against,  etc.  {Conclude  as  in  hook  1, 
chapter  3.) 

(1133)  Treason  against  a  state  before  the  federal  constitutio7i. 
Overt  act,  taking  a  commission  from  the  British  government 
in  1778.(/) 

That  A.  C,  late  of,  etc.,  carpenter,  being  an  inhabitant  of  and 
belonging  to  and  residing  within  the  state  of  P.,  and  under  the 
protection  of  its  laws,  and  owing  allegiance  to  the  same  state, 
as  a  false  traitor  against  the  same,  not  having  the  fear  of  God 
before  his  eyes,  but  being  moved  and  seduced  by  the  instigation 
of  the  devil,  the  fidelity  which  to  the  same  state  he  owed  wholly 
withdrawing,  and  with  all  his  might  intending  the  peace  and 
tranquillity  of  this  commonwealth  of  P.  to  disturb,  and  war  and 
rebellion  against  the  same  to  raise  and  move,  and  the  govern- 
ment and  independency  thereof  as  by  law  established  to  subvert, 
and  to  raise  again  and  restore  the  government  and  tyranny  of 
the  king  of  Great  Britain  within  the  said  commonwealth,  on, 
etc.,  and  at  divers  days  and  times,  as  well  bctbre  as  after,  at, 
etc.,  with  force  and  arms,  did  falsely  and  traitorously  take  a 
comnii.ssion  or  commissions  from  the  king,  etc.,  and  then  and 

(/)  K.  V.  RolxTts  1  Dall.  .sr>.  AVh.  Cr.  I..  Kth  cd.  §  IHOf).  Tlic  <U>fendant 
■was  HcntfiKcd  uinh-r  tliis  indictinciit  aiU-r  a  stnij;j;lc  of  ^iroat  animation.  The 
form  of  the  iinliftnu-nt,  it  was  said  liy  the,  attorncy-frcncral  in  arjiinncnt,  was 
siniihir  to  that  against  Kneas  M'DonaUl,  Fost.  ."i.     See  Wli.  Cr.  L.  §§  isl'i  ctscq. 
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there,  with  force  aiul  arms,  did  falsely  and  treacherously  also  take 
a  commission  or  commissions  from  General  Sir  W.  II.,  then  and 
there  acting  under  the  said  king,  and  under  the  authority  of  the 
said  king  of  Great  Britain,  to  wit,  a  commission  to  watch  over 
and  guard  the  gates  of  the  city  of  P.,  by  the  said  Sir  "W.  H. 
erected  and  set  up  for  the  purpose  of  keeping  and  maintaining 
the  possession  of  the  said  city,  and  of  shutting  and  excluding 
the  faithful  and  liege  inhabitants  and  subjects  of  this  state  of 
the  United  States  from  the  said  city  ;  and  then  and  there,  also 
maliciously  and  traitorously,  with  a  great  multitude  of  traitors 
and  rebels  against  the  said  commonwealth  (whose  names  are  as 
yet  unknown  to  the  jurors),  being  armed  and  arrayed  in  a  hos- 
tile manner,  with  force  and  arms,  did  falsely  and  traitorously 
assemble  and  join  himself  against  this  commonwealth,  and  theu 
and  there,  with  force  and  arms,  did  falsely  and  traitorously,  and 
in  a  warlike  and  hostile  manner,  array  and  dispose  himself  against 
this  commonwealth,  and  then  and  there,  in  pursuance  and  exe- 
cution of  such  his  wicked  and  traitorous  intentions  and  purposes 
aforesaid,  did  falsely  and  traitorously  prepare,  order,  wage,  and 
levy  a  public  and  cruel  war  against  this  commonwealth,  then 
and  there  committing  and  perpetrating  a  miserable  and  cruel 
slaughter  of  and  amongst  the  faithful  and  liege  inhabitants 
thereof,  and  then  and  there  did,  with  force  and  arms,  falsely  and 
traitorously  aid  and  assist  the  king  of  Great  Britain,  being  an 
enemy  at  open  war  against  this  state,  by  joining  his  armies,  to 
wit,  his  army  under  the  command  of  General  Sir  W.  H.,  then 
actually  invading  this  state,  and  then  and  there  maliciously  and 
traitorously  (with  divers  other  traitors  to  the  jurors  aforesaid 
unknown),  with  force  and  arms,  did  combine,  plot,  and  conspire 
to  betray  this  state  and  the  United  States  of  America  into  the 
hands  and  power  of  the  king  of  Great  Britain,  being  a  foreign 
enemy  to  this  state  and  to  the  United  States  of  America,  at  open 
war  against  the  same,  and  then  and  there  did,  with  force  and 
arms,  maliciously  and  traitorously  give  and  send  intelligence  to 
the  said  enemies  for  that  purpose,  against  the  duty  of  his  alle- 
giance, against,  etc.,  and  against,  etc.  {Conclude  as  in  book  1, 
chapter  3.) 

683 


(1136)  OFFENCES   AGAINST   SOCIETY. 

(1134)  31isdemeanor  in  going  into  the  city  of  Philadelphia  while  in 
possession  of  the  British  army.{g) 

That  C.  M.  and  J.  M.,all  late  of,  etc.,  yeomen,  on,  etc.,  at,  etc., 
and  within  the  jurisdiction  of  this  court,  did,  and  each  of  them 
did,  go  and  pass  through  the  county  of  Philadelphia,  into  the 
city  of  Philadelphia,  while  in  possession  of  the  British  army, 
without  obtaining  leave  in  writing  for  that  purpese  from  con- 
gress, from  the  commander-in-chief  of  the  armies  of  the  United 
States  of  America,  or  of  the  executive  council  of  this  common- 
wealth, contrary,  etc.,  and  against,  etc.  {Conclude  as  in  book  1, 
chapter  3.) 

(1135)  Enticing  United  States  soldiers  to  desert. 

That  A.  B.,  late  of,  etc.,  in  the  district  and  circuit  aforesaid, 
heretofore-,  to  wit,  on,  etc.,  in,  etc.,  with  force  and  arms,  at,  etc., 
in  the  district  and  circuit  aforesaid,  and  within  the  jurisdiction 
of  this  court,  unlawfully,  knowingly,  and  advisedly  did  procure 
and  entice  C.  D.,  etc.  (he  the  said  C.  D.,  etc.,  then  and  there 
being  a  soldier  in  the  service  of  the  United  States  of  America 
aforesaid),  to  desert  from  his  service,  duty,  and  allegiance  to  the 
said  United  States,  he  the  said  A.B.,  at  the  time  he  so  procured 
and  enticed  the  said  C.  D.,  etc.,  to  desert  as  aforesaid,  well  know- 
ing that  the  said  C.  D.,  etc.,  was  then  and  there  a  soldier  in 
the  service  of  the  said  United  States,  against,  etc.,  and  against, 
etc.     {Conclude  as  in  book  1,  chapter  3.) 

(1136)  Against  a  deserter  and  the  person  harboring  him.{h) 

That  on,  etc.,  at,  etc.,  a  certain  J.  M.  was  a  soldier  enlisted  in 
the  regiment  commanded  by  the  Comte  du  Ponts,  in  the  ser- 
vice of  the  king  of  France,  the  illustrious  ally  of  these  United 
States,  and  then  cooperating  with  the  American  troops  against 
the  king  of  Groat  Britain,  at  open  war  against  these  said  States, 
and  so  being  enlisted,  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  at  tlie  (;f»uiity  aforesaid,  did  desert  from  the  regi- 
ment aforesaid;  and  tiie  jurors  aforesaid  do  further  present,  that 

(ff)   l?os.  V.  TlolMTts,  1  Diill.  35.      Sec  AVh.  Cr.  L.  8th  cd.  §§  107,  1800. 
(/()   'I'lii.s  iriflictmciit  was  )in|)iirc(l   by  Mr.   liriullord  in   rennsylvaniu  before 
the  adoj)ti()ii  of"  the  federal  constitution. 
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J.  C,  late  of,  etc.,  yeoman,  not  being  ignorant  of  the  premises, 
but  well  knowing  the  same  as  aforesaid,  to  wit,  on  the  day  and 
year  aforesaid,  at,  etc.,  unlawfully  and  for  wicked  gain  sake  did 
harbor,  receive,  comfort,  and  conceal  him  the  said  J.  M.,  then  and 
there  well  knowing  the  said  J.  M  ,  so  as  aforesaid  to  have  de- 
serted from  the  regiment  and  armies  aforesaid,  to  the  evil  exam- 
ple of  all  others  in  like  case  offending,  and  against,  etc.  {Coii- 
chide  as  in  book  1,  chapter  3.) 

(1137)  Supplying  unwholesome  bread  to  prisoners  ofwar.{i) 

That  A.  B.,  late  of,  etc.,  on,  etc.,  at,  etc.,  knowingly,  wilfully, 
deceitfully,  and  maliciously  did  provide,  furnish,  and  deliver  to 
and  for  eight  hundred  French  prisoners  of  war,  whose  names  to 
the  said  jurors  are  yet  unknown, and  there  being  under  the  pro- 
tection of  the  king,  confined  in  a  certain  hospital  called  Eastwood 
Hospital,  in  the  parish  and  county  aforesaid,  divers  large  quanti- 
ties, to  wit,  five  hundred  pounds  weight,  of  bread,  to  be  eaten  as 
food  by  the  said  French  prisoners  of  war,  such  bread  being  then  and 
there  made  and  baked  in  an  unwholesome  and  insufficient  man- 
ner, and  then  and  there  being  made  of  and  containing  dirt,  filth, 
and  other  pernicious  and  unwholesome  ingredients  not  fit  to  be 
eaten  by  man,  he  the  said  A.  B.  then  and  there  well  knowing 
the  said  bread  to  be  baked  in  an  unwholesome  and  insufficient 
manner,  and  to  be  made  of  and  to  contain  dirt,  filth,  and  other 
pernicious  and  unwholesome  materials  and  ingredients  not  fit  to 
be  eaten  as  aforesaid,  whereby  the  said  prisoners  of  war  did  then 
and  there  eat  of  the  said  bread,  and  thereby  then  and  there  became 
distempered  in  their  bodies,  and  injured  and  endangered  in  their 
healths,  to  the  great  damage  of  the  said  prisoners  of  war,  to  the 
great  discredit  of  our  said  lord  the  king,  to  the  evil  example, 
etc.,  and  against,  etc,     {Conclude  as  in  book  1,  chapter  3.) 

(0   Stark.  C.  P.  46G.      See  AVh.  Cr.  L.  8th  ed. 
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CHAPTER  I. 

PLEAS  AND  REPLICATION. 

(1138)  Not  guilty  in  case  of  treason  or  felony. 

(1139)  Not  guilty  in  misdemeanors,  etc.,  where  the  defendant  may  plead 

by  attorney. 

(1140)  Similiter  generally. 

(1141)  Plea  that  the  defendant  has  no  addition. 

(1142)  Plea  of  misnomer. 

(1143)  Replication  to  the  above  plea. 

(1144)  Plea  of  a  wrong  addition. 

(1145)  Plea  to  the  jurisdiction. 

(1146)  Replication  to  the  above  plea. 

(1147)  Special  pleas  generally. 

(1148)  Replication. 

(1149)  Rejoinder. 

(1150)  Plea  of  autrefois  acquit. 

(1151)  Autrefois  acquit,  another  form. 

(1152)  Replication  to  autrefois  acquit.     (To  be  made  ore  teniis.) 

(1153)  Plea  that  defendant  was  duly  charged,  examined,  and  tried  for  the 

murder  of  the  deceased  before  a  court  legally  constituted,  and  upon 
this  trial  and  examination  was  duly  and  legally  ac(juitted  of  the 
said  murder  and  felony  with  which  he  stood  charged,  and  was 
adjudged  by  the  court  not  guilty  thereof. 

(1154)  Autrefois  convict,  plea  of,  where  the  original  indictment  on  which 

the  defendant  was  convicted  was  one  for  arson,  and  the  second 
indictment  was  for  murder  in  burning  a  house  whereby  one  J.  II. 
was  killed,  etc. 

(1155)  Demurrer  to  said  plea. 
(115G)  Joinder  in  demurrer. 

(1157)  Plea  of  once  in  jeopardy. 

(1158)  Plea   tliat  six  of  tlie  grand  jurors  by  whom  the  bill  was  found  were 

not  didy  (pialilied. 


PLEAS,   ETC.  (1138) 

(1159)  Plea  that  goods  which  defendant  was  charged  with  rescuing  from  the 

sheriff,  who  had  seized  them  under  an  execution  against  a  third 
party,  were  in  fact,  at  tlie  time,  the  property  of,  and  in  the  pos- 
session of  the  defendant. 

(1160)  Replication. 

(1138)  Not  guilty  in  case  of  treason  or  felony. {a) 

And  bcii\^  immediately  asked  how  he  will  acquit  himself  of 
the  premises  {in  case  of  felony^  or  of  the  treasons,  in  case  of  trea- 

(a)  Stark.  C.  P. 472.  By  the  common  law  practice,  theclerk,  after  reading  the  in- 
dictment to  the  defendant,  asks,  "How  say  you,  A.  B.,  are  you  guilty  ornot  guilty  ?" 
2  Hale,  119;  R.  v.  Hensey,  1  Burr.  643;  Cro.  C.  C.  7;  infra,  §§  545,  698. 
Upon  tliis,  if  the  defendant  confess  to  the  charge,  the  confession  is  recorded,  and 
nothing  is  done  till  judgment.  4  Harg.  St.  Trials,  779;  Dalt.  c.  185;  infra, 
§§  545^  698.  But  if  he  (leny  it,  he  answers,  "  Not  guilty,"  upon  which  the  clerk 
replies  that  the  defendant  is  guilty,  and  tiiat  the  state  (or  commonwealth)  is 
ready  to  prove  the  accusation.  4  Bla.  Com.  339  ;  4  Harg.  St.  Trials,  779. 
After  issue  is  thus  joined,  the  clerk  usually  proceeds  to  ask  the  defendant,  "  How 
will  you  be  tried?"  to  which  the  defendant  replies,  "By  God  and  my  country;" 
to  which  the  clerk  rejoins,  "  (iod  send  you  a  good  deliverance."  2  Hale,  219  ; 
4  Bla.  Com.  341  ;   Cro.  C.  C.  7. 

The  right  of  arraignment  on  a  criminal  trial  may,  in  some  cases,  be  waived, 
but  a  plea  is  always  essential.  Tlie  court  cannot  supply  an  issue  after  verdict 
■where  there  has  been  no  plea,  notwithstanding  that  the  defendant  consented  to 
go  to  trial.  Hoskins  v.  State,  84  III.  87  ;  Gould  v.  People,  89  111.  216;  Doug- 
lass V.  State,  3  Wis.  820 ;   People  v.  Gaines,  52  Cal.  480. 

An  omission  to  insert  the  similiter,  in  joining  issue  in  criminal  cases,  may  be 
corrected  when  the  record  is  made  up.  Com.  v.  MeCormack,  126  Mass.  258; 
Berrian  v.  State,  2  Zabr.  9;  State  v.  Swepson,  81  N.  C.  571.  Going  to  trial 
without  a  joinder  of  issue  by  the  prosecution  to  a  plea  in  bar  waives  any  objection 
to  such  non-joinder.     Com.  o.  McCauley,  105  INIass.  69. 

The  del'endant,  in  felonies,  must  plead  in  person.  JMcQuillan  v.  State,  8  Sm. 
&  M.  587.  It  is  otherwise,  however,  in  misdemeanors.  U.  S.  u.  Mayo,  1  Curtis 
C.  C.  433. 

A  general  plea  of  not  guilty  by  all  the  defendants  is,  in  law,  a  several  plea. 
The  pleas  are  necessarily  several. 

At  common  law,  when  a  prisoner  stood  mute,  a  jury  was  called  to  inquire 
whether  he  did  so  from  dumbness  ex  visitatione  Dei,  or  from  malice  ;  and  unless 
the  former  was  the. case,  he  was  sentenced  as  on  conviction.  1  Ch.  C.  L.  425  ; 
Turner's  case,  5  Oh.  542  ;  Com.  v.  Moore,  9  i\Iass.  402.  In  England,  and  through- 
out tlie  United  States,  however,  statutes  now  exist  enabling  the  court,  where  the 
prisoner  stands  mute,  to  direct  a  plea  of  not  guilty  to  be  entered,  whereupon 
the  trial  proceeds  as  if  he  had  regularly  pleaded  not  guilty  in  person.  R.  v. 
Sciileter,  10  Cox  C.  C.  409;  Dyott  ;;.  Com.,  5  AVhart.  R.  67  ;  Brown  v.  Com., 
76  Penn.  St.  319  ;  where  it  was  held  that  such  course  waives  jury  defects.  That 
such  course  cures  other  defects,  see  Com.  v.  McKenna,  125  j\Iass.  397.  Such  a 
refusal  to  plead,  however,  does  not  admit  in  any  way  the  jurisdiction  of  the 
court.      People  v.  Gregory,  30  Mich.  371  ;   see  U.  S.  ik  Borger,  12  Rep.  134. 

The  entry  must  be  nuide  before  the  trial  opens.     Davis  v.  State,  38  Wis.  387. 

The  plea  of  nolo  contendere  has  the  same  effect  as  a  plea  of  guilty,  so  far  as 
regards  the  proceedings  on  the  indictment ;  and  a  defendant  who  is  sentenced 
upon  such  a  plea  to  pay  a  fine  is  convicted  of  the  oifence  for  which  he  is  indicted. 

The  advantage,  however,  which  may  attend  this  plea  is,  that,  when  accom- 
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son)  above  laid  to  his  charge,  says  that  he  is  not  guilty  thereof, 
and  thereof  for  good  and  for  ill  he  puts  himself  upon  the  coun- 
try.{b) 

(1139)  Not  guilty  in  misdemeanors^  etc.,  where  the  defendant  may 
'plead  by  attorney. 

And  the  said  J.  S.,  by  A.  B.  his  attornej^,  comes  into  court 
here,  and  having  heard  the  same  indictment  {or  information) 
read,  says  that  he  is  not  guilty  of  tlie  said  premises  in  the  said 
indictment  {or  information),  above  specified  and  charged  upon 
him ;  and  of  this  the  said  J.  S.  puts  himself  upon  the  country, 
etc. 

(1140)  Similiter  generally. 

And  J.  K.  K,,  Esq.,  attorney-general  of  the  said  state  {or  com- 
monwealth), who  prosecutes  for  the  said  state  {or  commonwealth) 
in  this  behalf,  does  the  like, 

PLEA  OF  MISXOMER.(c) 

(1141)  Flea  that  the  defendant  has  no  addition.{d) 

And  the  said  A.  B.  comes  in  his  proper  person,  and  having 
heard  the  said  indictment  read,  says,  that  he  at  the  time  of  the 

panied  by  a  protestation  of  the  defcnihint's  innocence,  it  will  not  conclude  liira 
in  a  civil  action  from  contostinsj  the  facts  charged  in  the  indictment.  U.  S.  v. 
Hartwell,  3  Cliff.  -221  ;  Com.  v.'llorton,  D  Pick.  206;  Cora.  v.  Tilton,  8  Met. 
Mas.s.  2.32.      See  Whai't.  Ev.  §  783. 

Jt  is  within  the  discretion  of  the  conrt  to  accept  such  a  plea,  or  to  reiiuire  a 
plea  of  guilt}-  or  not  .guilty.  Com.  v.  Tower,  8  Met.  Mass.  527.  In  Massa- 
chusetts, under  St.  I8.'j.7,  c.  215,  §  35,  a  defendant  in  a.  prosecution  on  that  statute 
cannot  be  adjudged  guilty  on  a  plea  of  nolo  cnuteudere,  unless  it  ap])eai>;  by  the 
record  that  tlie  i)lea  was  received  with  the  consent  of  the  prosecutor.  Com.  v. 
Adams,  (i  (Jray,  359. 

(}))  The  Knglisli  practice  is,  that  in  cases  of  treason  and  felony  no  issue  is 
joine<l  with  the  prisoner  on  behalf  of  the  crown.      Stark.  C.  V.  4  72. 

(c)  "NVhen  tlie  indictment  assigns  to  the  defendant  a  wrong  Christian  name  or 
surname,  he  can  only  take;  advantag<'  of  tlie  error  by  a  plea  in  ab;itement.  Scott 
/'.  Soans,  3  East,  111  ;  C^om.  ?;.  Dcdliam,  IG  Mass.  HC;  Turns  r.  Com.,  G  Met. 
(Mass.)  225;  Com.  r.  Fredericks,  11 1)  Mass.  HMi  ;  Lynes  v.  State,  5  Fort.  23G. 
Such  a  plea  should  be  verified  by  affidavit,  and  should  expose  the  defendant's 
propir  name.      Stark.  C.  F.  473;   O'Connell  v.  11.,  11  CI.  &  Fin.  155  ;  Com.  v. 


((I)  Stark.  C.  F.  474.  Mr.  Starkic  remarks  that  as  the  defect  is  apparent  on 
the  record,  tiie  objection  may  be  taken  on  a  motion  to  quash  ;  and  this,  which  is 
the  ol)vioiis  course,  was  taken  in  llie  Oy.  :iiid  Ter.  of  Fliil.  in  1848,  in  Com.  v. 
Vickers,  by  Kelley,  •!.      Sec  also  11.  c.  Thomas,  3  D.  &  U.  G21. 
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taking  of  the  said  indictment,  and  long  before,  was  and  yet  is 
a  yeoman;  and  that  the  said  indictment  does  not  contain  an 
addition  of  the  said  estate  of  the  said  A.  B.,  nor  of  any  estate, 
degree,  or  mystery  of  the  said  A.  13. ;  and  this  he  is  ready  to 
verify ;  wherefore,  for  want  of  the  addition  of  the  estate,  de- 
gjree,  or  mystery  of  the  said  A.  13.,  in  the  said  indictment,  he 
prays  judgment  of  the  said  indictment,  and  that  the  same  may 
be  quashed. 

(1142)  Plea  of  misnomer. {e) 

And  J.  L,,  who  is  indicted  by  the  name  of  G.  L.,  in  his  own 
proper  person  cometh  into  court  here,  and  having  heard  the 
said  indictment  read,  says,  that  he  was  baptized  by  the  name  of 

Sayres,  8  Leigh,  722;  R.  v.  Granger,  3  Burr.  1617;  Rev.  Sts.  Mass.  c.  136,  § 
31  ;  Gen.  Stat.  c.  171,  §  31  ;  State  v.  Farr,  12  Rich.  24.  Wiiat  particuhirity  is 
necessary  in  setting  forth  tlie  name  and  addition  of  the  defendant  has  been 
ah'eady  considered.  See  svpra,  notes  to  form  2.  Any  misnomer,  in  general,  is 
matter  for  abatement.  Ibid.  State  i\  Lorey,  2  Brev.  395  ;  Lynes  v.  State,  6 
Port.  236. 

Want  of  addition  is  at  common  law  ground  for  abatement,  though  the  proper 
course  is  motion  to  quash.  State  ik  Hughes,  2  Har.  &  McH.  479  ;  1  Chit.  C.  L. 
204.  See  State  v.  Newman,  2  Car.  Law  Rep.  74.  But  a  wrong  adilition  is 
only  to  be  met  by  plea  in  abatement.  Sujva,  notes  to  form  2.  State  v.  Bishop, 
15  Me.  122.  See  Com.  v.  Clark,  2  Va.  Cas.  401.  The  plea,  however,  must 
supply  the  true  addition.     R.  v.  Checkets,  6  M.  &  S.  88. 

If  a  plea  of  misnomer  be  put  in,  the  usual  course  is  to  reindict  the  defendant 
by  the  new  name,  without  pushing  the  old  bill  further.  2  Hale,  176,  238  ;  Burn, 
Indictment  ix.  ;  Williams,  J.,  Misnomer  and  Addition,  ii.  ;  Dick.  Quart.  Sess. 
167.  The  prosecutor  may,  however,  if  he  think  fit,  deny  the  plea,  or  reply  that 
the  defendant  is  known  as  well  by  one  Christian  name  or  surname  as  another, 
and,  if  he  succeed,  judgment  will  be  given  for  the  prosecution.  2  Leach,  476  ; 
2  Hale,  237,  238;  Cro.  C.  C.  21.  See  form,  2  Hale,  237;  State  c.  Dresser,  54 
Me.  669;  Lewis  v.  State,  1  Head,  329.  See,  as  to  practice  and  evidence.  Com. 
V.  Gale,  11  Gray,  320.  Or  the  prosecutor  may  demur  to  the  plea,  and  the  de- 
murrer and  joinder  may  be  ore  tenus.  Foster,  105  ;  1  Leach,  476.  If  an  issue 
of  fact  be  raised,  the  venire  may  be  returned,  and  the  trial  of  the  point  by  a  jury 
of  the  same  county  proceed  instanter.  2  Leach,  478  ;  2  Hale,  238;  22  Hen.  8, 
c.  14;  28  Hen.  8,  c.  1  ;  32  Hen.  8,  c.  3  ;  3  Inst.  27;  Starkie,  296.  If  judg- 
ment be  found  for  the  defendant,  on  the  issue  of  misnomer,  this  is  no  bar  to  an 
indictment  for  the  same  ofience  in  his  true  name.  Com.  v.  Farrell,  105  Mass. 
189  ;   State  v.  Robinson,  2  Lea,  114. 

It  is  not  a  good  replication  that  the  (h'fendant  is  the  same  person  mentioned  in 
the  indictment.     Com.  v.  Dockham,  Thach.  C.  C.  238. 

Two  ))leas  in  abatement,  when  not  repugnant,  may  be  pleaded  at  the  same 
time,  though  in  strict  practice  one  should  be  disposed  of  before  the  other  is  tried. 
Com.  ('.  Long,  2  Va.  Cases,  318. 

A  plea  in  abatement  is  a  dilatory  plea,  and  must  be  pleaded  with  strict  exact- 
ness. O'Connell  v.  R.,  11  CI.  &  Fin.  155;  9  Jurist,  25;  Dolan  v.  People,  64 
N.  Y.  485.     See  State  v.  Homer,  40  Me.  438  ;   State  v.  Brooks,  9  Ala.  10. 

(e)   Arch.  C.  P.  91  ;   Stark.  C.  P.  473. 
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J.,  to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
by  the  Christian  name  of  J.  has  always  since  his  baptism  hitherto 
been  called  or  known  ;  without  this,  that  he  the  said  J.  L.  now 
is  or  at  any  time  hitherto  hath  been  called  or  knoAvn  by  the 
Christian  name  of  G.,  as  by  the  said  indictment  is  supposed*; 
and  this  he  the  said  J.  L.  is  ready  to  verify  ;  wherefore  ]ie 
prays  judgment  of  the  said  indictment,  and  that  the  same  may 
be  quashed,  etc. 

(1143)  Replication  to  the  above  plea.{f) 

And  hereupon  J.  'N.,  Esq.,  attorney-general  in  the  said  state, 
who  prosecutes  for  the  said  state  in  this  behalf,  says,  that  the 
said  indictment,  by  reason  of  anything  by  the  said  J.  L.,  in  his 
said  plea  above  alleged,  ought  not  to  be  quashed  ;  because  he 
says  that  the  said  J.  L.,  long  before  and  at  the  time  of  the  pre- 
ferring of  the  said  indictment,  was  and  still  is  known  as  well  by 
the  name  of  G.  L.  as  by  the  name  of  J.  L,,  to  wit,  at  the  parish 
aforesaid,  in  the  county  aforesaid;  and  this  he,  the  said  J.  N., 
prays  may  be  inquired  of  by  the  country,  etc. 

(1144)  Plea  of  a  lorong  addiiion.{g) 

And  the  said  A.  B.,  who  in  and  by  the  said  indictment  is 
called  by  the  name  and  addition,  "  A.  B.,  late  of  the  parish  of 
K.,  in  the  county  of  M.,  yeoman,"  in  his  own  person  comes,  and 
having  heard  the  said  indictment  read,  says,  that  at  the  time  of 
the  taking  the  said  indictment,  and  long  before,  he  the  said  A,  B. 
was  and  ever  since  hath  been  and  still  is  inhabiting,  commorant, 
and  resident  in  the  parish  of  St.  James,  in  the  liberty  of  West- 
minster, in  the  said  county  of  M. ;  without  this,  that  he  the  said 
A.  B.  now  is  or  at  the  taking  of  the  said  indictment,  or  at  any 
time  before,  was  inhabiting,  resident,  or  commorant  at  the  ])arish 
of  ]v.,  in  the  said  county  of  M. ;  and  tliis  he  is  ready  to  verify  ; 
wherefore, and  because  he  the  said  A.  B.  is  not  called  in  tiio  said 
indictment  "  A.  B.,  late  of  the  parish  of  St.  ffanics,  in  the  liberty 
of  Westminster,"  he  the  said  A.  B.  prays  judgujcnt  of  the  said 
indictment,  and  that  the  same  may  be  quashed. 

(/)   Arch.  ('.  ]'.  100. 

{(j)  StMik  ('.  I'.  47.*].  A  yilca  of  misnomer  slionld  cnmnionrc  finis,  "  Wlicro.- 
upoii  roiiHtli  1'.  W.,  who  is  iiidictiMl  ])y  flic  iiimic  of  .1.  A\'.,"  jiikI  if  he  should 
say  "the  siiid  ,1.  W.,"  he  would  he  conVludid.      Sfiirk.  C-'.  1'.  17;!  ;    2  Hull-,   1  7.'') 

GOO 


SPECIAL    PLEAS   GENERALLY.  (1147) 

(1145)  Plea  to  the  jurisdiction.{h) 

And  the  said  J.  S.,  in  his  own  proper  person,  coraeth  into  court 
here,  and  having  hoard  the  said  indictment  read,  says,  that  the 
said  court  here  ought  not  to  take  cognizance  of  the  (trespass  and 
assault)  in  the  said  indictment  above  specified;  because,  pro- 
testing that  he  is  not  guilty  of  the  same,  nevertheless  the  said  J. 
S.  says,  that,  etc.  {so  proceeding  to  state  the  matter  of  the  plea. 
See  the  'precedents,  1  Went.  10-18;  4  Went.  63.  Conclude 
thus):  And  this  he  the  said  J.  S.  is  ready  to  verify;  wherefore 
ho  prays  judgment  if  the  said  court  now  here  will  or  ought  to 
take  cognizance  of  the  indictment  aforesaid  ;  and  that  by  the 
court  liere  he  may  be  dismissed  or  discharged,  etc. 

(1146)  Heplication  to  the  above  plea.{i) 

And  hereupon  J.  N.,  attorney-general,  etc.,  who  prosecutes  for 
the  said  state  in  this  behalf,  says,  that,  notwithstanding  anything 
by  the  said  J.  S.  above  in  pleading  alleged,  this  court  ought  not 
to  be  precluded  from  taking  cognizance  of  the  indictment  afore- 
said ;  because  he  says  that,  etc.  (stating  the  matter  of  the  replica- 
tion). And  this  he  the  said  J.  N.  prays  may  be  inquired  of  by 
the  country,  etc.  {Or  if  it  conclude  with  a  verification,  then 
thus):  And  this  he  the  said  J.  N.  is  readj^  to  verify  ;  wherefore 
he  prays  judgment,  and  that  the  said  J.  S.  may  answer  to  the 
said  indictment. 

(1147)  Special  pleas  generally.{j) 

And  the  said  J.  S.,  in  his  own  proper  person,  cometh  into  court 
here,  and  having  heard  the  said  indictment  {or  information)  read, 

(/<)  Arch.  C.  P.  98.  AVhere  an  indictment  is  taken  before  a  court  that  has  no 
cognizance  ol"  the  offence,  the  defendant  may  plead  to  the  jurisdiction,  without 
answering  at  all  to  the  crime  alleged.  2  Hale,  286.  As,  if  a  man  be  indicted 
for  treason  at  the  quarter  sessions,  or  for  rape  at  the  sheritl's  touiMi,  or  the  like. 
Ibid.  Or,  if  another  court  have  exclusivt^  jurisdiction  of  the  offence.  Such  j)leas 
are  not  common,  the  easier  and  simpler  course  being  writ  of  error  or  arrest  of 
judgment.  4  Bl.  Com.  383.  See  for  a  plea  of  this  class,  Adams  v.  People,  1 
Comst.  173;   1  Denio,  190. 

(0  Arch.  C.  P.  99. 

( /)  lb.  105.  Special  pleas,  with  the  exception  of  pleas  to  the  jurisdiction, 
pleas  of  abatement,  and  pleas  of  autrefois  acquit,  but  rarely  occur  in  practice,  as 
in  general  they  amoun  tin  character  to  the  general  issue.  Thus,  the  jjlea  of  non- 
identity,  which  is  pleaded  ore  tenus,  is  never  allowed,  except  in  cases  where  the 
prisoner  has  escaped  after  verdict  and  before  judgment,  or  after  judgment  and 

691 


(1148)  SPECIAL   PLEAS   GENERALLY. 

says,  that  the  said  state  ought  not  further  to  prosecute  the  said 
indictment  against  him  the  said  J,  S. ;  because  he  saj's  that,  etc. 
{so  2^^oceedmg  to  state  the  matter  of  the  plea,  and  concluding 
thus) :  And  this  he  the  said  J.  S.  is  ready  to  verify  ;  wherefore  he 
prays  judgment,  and  that  by  the  court  here  he  may  be  dismissed 
and  discharged  from  the  said  premises  in  the  said  indictment 
above  specified. 

(1148)  Replication.{k) 

And  hereupon  J.  N.,  attorney-general,  etc.,  who  prosecutes  for 
the  said  state  in  this  behalf,  says,  by  reason  of  anything  in  the 
said  plea  of  the  said  J.  S.  above  i)leaded  in  bar  alleged,  the  said 
state  ought  not  to  be  precluded  from  prosecuting  the  said  indict- 
ment against  the  said  J.  S. ;  because  he  says  that,  etc.  {so  pro- 

before  execution.  On  review,  to  render  the  plea  valid,  the  record  must  show  an 
escape.  Thomas  ?'.  State,  5  How.  Miss.  R.  20.  The  plea  of  insanity,  under 
statutes  presenting  a  particular  proceedure  in  such  cases  may  be  special.  Wh. 
Cr.  L.  8tli  ed.  §§  57-8. 

Special  pleas  as  to  constitution  of  grand  jury  must  be  good  on  their  face. 
Wh.  Cr.  PI.  &  Pr.  §§  .344,  350,  .352,  357,  4.30.  Tlius  where,  on  a  presentment 
for  gaming,  the  defendant  pleaded  in  abatement  that  the  clerk  de  facto,  who 
administered  the  oath  to  the  grand  jury  that  made  the  presentment,  was  not  clerk 
de  jure  at  the  time,  it  was  held  the  plea  was  bad.  Honl  r.  C-om.,  4  Leigh,  G4  7. 
(See  Wh.  Cr.  PI.  &  Pr.  §§  .344,  350,  352  et  seq.)     For  form  see  infra,  1158. 

Tiie  pendency  of  an  indictment  is  no  ground  for  a  plea  in  abatement  to  another 
indictment  in  the  same  court  for  the  same  cause.  Com.  v.  Drew,  3  Cush.  279  ; 
State  V.  Tisdale,  2  Dev.  &  Bat.  159. 

A  plea  in  abatement,  or  a  special  plea,  not  involving  a  statement  of  fact,  is 
exclusively  for  the  court.     Chase  v.  State,  4G  Miss.  G83. 

When  the  prosecution  is  sustained  in  an  objection  to  a  special  plea,  on  the  gi-ound 
that  it  is  defective,  this  is  in  substance  a  judgment  for  the  prosecution  as  if  on 
demurrer.      Com.  r.  l^anman,  13  Allen,  563. 

Plea  (if  pardon.  An  anniesty  or  statutory  act  of  grace  and  oblivion,  need  not 
be  specially  pleaded.      2  Hawk.  P.  C.  37,  s.  58. 

If  a  public  act,  the  courts,  under  such  circumstances,  are  bound  to  take  notice 
of  it.  See  State  v.  Keith,  G3  N.  C.  140;  State  v.  Blalock,  Phill.  N.  C.  242. 
But  it  is  more  prudent  specially  to  plead  an  act  of  amnesty,  since,  if  the  court 
should  refuse  to  receive  it  undi^r  the  general  issue,  tlic  error  might  be  too  late  to 
be  rci)aircd.    See  State  r.  Cook,  Piiill.  N.  C.  5.35;  State  r.  Slielton,  G5  N.  C.  294. 

An  exrrutive  i)ardon  should  hi',  specially  jileudcd,  ami  should  l)i'  produced  under 
the  great  seal.  It  is  said  that  it  may  be  orally  pleaded.  K.  v.  (iarside,  4  N.  & 
M.  33  ;  2  Ad.  &  Ki.  2GG.  But  it  is"  better  that  it  should  be  pleaih'd  fornially  in 
writing.  Unh-ss  si)eciallv  j)leaded,  it  will  not  be  noticed  bv  the  court.  U.  S. 
V.  Wilson,  7  Pet.  150;  Bald.  78;  State  v.  Blalock,  Phill.  N.  V.  242;  Com.  v. 
Shisler,  2  Phila.  25G.  And  it  may  be  pleaded  at  any  period  of  the  case,  wlien- 
cver  it  is  received.  II.  v.  Morris,  L.  C.  1  C.  C.  92.  Though  if  not  pleaded,  it 
■will  not,  as  has  been  seen,  hv.  noticed  in  arrest  of  judgment.  U.  S.  r.  Wilson, 
ul  supra  \  Clom.  v.  Lock  wood,  100  Miss.  339.  As  to  pardons,  sec  more  fully 
"Wh.  Cr.  PI.  &  Pr.  ?  i>2\  et  sea. 

{k)  lb. 
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ceeding  to  state  the  matter  of  the  replication^  and  conclude  thus) : 
And  this  he  the  said  J.  N.  prays  may  be  inquired  of  by  the 
country.  {Or  if  it  conclude  vnth  a  verification,  then  thus):  And 
this  he  the  said  J.  N.  is  ready  to  verity ;  wherefore  he  prays  judg- 
ment, and  that  the  said  J.  S.  may  be  convicted  of  the  premises 
in  the  said  indictment  above  specified. 

(1149)  Rejoinder.il) 
And  the  said  J.  S.,  as  to  the  said  replication  of  the  said  J.  N. 
to  the  said  plea  by  him  the  said  J.  S,  pleaded,  says,  that  the  said 
state,  by  reason  of  anj^thing  by  the  said  J.  N.  in  that  replication 
alleged,  ought  not  further  to  prosecute  the  said  indictment 
against  him  the  said  J.  S. ;  because  he  saith  that,  etc.  {so  pro- 
ceeding to  state  the  matter  of  the  rejoinder,  and  concluding  thus): 
And  of  this  he  the  said  S.  puts  himself  upon  the  country.  {Or 
if  it  be  necessajy  to  conclude  with  a  verification,  the  conclusion  may 
he  in  the  same  form  as  iii  a  plea.) 

AUTREFOIS  ACQUIT,  ETC.(m) 

(1150)  Flea  of  autrefois  acquit.{n) 

And  the  said  William  Sheen,  being  brought  to  the  bar  of  this 
court,  and  having  beard  the  said  indictment  read  and  the  matters 

[    (/),  Arch.  C.  P.  106. 

(//()  The  former  conviction  or  acquittal  must  be  specially  pleaded.  Cora.  v. 
Chesley,  107  Mass.  223;  State  v.  Washington,  28  La.  An.  129;  though  see 
Clem  V.  State,  42  Ind.  420.  That  it  is  not  matter  for  arrest  of  judgment,  see 
State  V.  Barnes,  32  IMe.  530;   State  v.  Salge,  2  Nev.  321. 

When  autrefois  acquit  and  not  c/uilti/  ani  pleaded  together,  the  former  must  be 
tried  first.  Com.  i\  Merrill,  8  Alien,  545  ;  Foster  v.  State,  39  Ala.  229  ;  Solli- 
day  V.  Com.,  28  Penn.  St.  13;  Clem  v.  State,  42  Ind.  421  ;  Davis  v.  State,  42 
Tex.  494.  But  see  Faulk  v.  State,  52  Ala.  415.  In  strict  practice,  the  two  pleas 
cannot  be  concurrently  pleaded.      R.  v.  Roche,  1  Leach  C.  C.  135. 

A  verdict  of  guilty  on  the  two  pleas  jointly  is  bad.  Mountain  v.  State,  40  Ala. 
344,  and  so,  when  tried  togetlier,  of  a  verdict  upon  one  plea  alone.  Solliday  v. 
Com.,  28  Penn.  St.  13;  Nonemaker  v.  State,  34  Ala.  211.  See,  as  to  waiver, 
Dominic  v.  State,  40  Ala.  G80. 

The  plea  must  consist  of  two  matters  :  first,  matter  of  record,  to  wit,  the 
former  indictment  and  ac(juittal,  or  conviction  ;  second,  of  matters  of  fact,  to  wit, 
the  ideutitv  of  the  person  accpiitted,  and  of  tlie  otfence  of  which  he  was  acquitted. 
2  Hale  P.'C.  241  ;  Hawk.  b.  2,  c.  35,  s.  3  ;  Burn,  J.,  Indictment,  xi.  ;  1  M.  & 
S.  188;  9  East,  438;  2  Leach,  712;  4  Co.  Rep.  44;  Com.  v.  Myers,  3  Wheel. 
C.  C.  550;  Smith  v.  State,  52  Ala.  407;  Rocco  v.  State,  37  Miss.  357  ;  Austin 
V.  State,  2  Mo.  393  ;  State  v.  Cheek,  63  I\Io.  364. 

In  Massachusetts,  by  Gen.  Stat.  1864,  c.  250,  §  4,  it  is  sufiicient  in  autrefois 
acquit  or  covvict  to  set  forth  simply  a  prior  lawful  acquittal  or  conviction. 

The  proceedings  on  the  first  trial  must  have  been  regular,  and  the  court  must 
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have  had  jurisdiction ;  and  this  must  appear  on  the  face  of  the  plea.  4  Black. 
Com.  335  ;  2  Hawk.  C.  35  ;  AVh.  Cr.  PI.  &  Pr.  §  480  ;  Com.  v.  Sutherland,  109 
Mass.  342.  To  sustain  the  issues  of  fact  involved  (e.  g.,  identity  of  offender  or 
of  offence),  the  defendant  has  the  burden  on  him  to  make  out  his  case  by  pre- 
ponderance of  proof.  Wh.  Cr.  Ev.  §  593.  Com.  v.  Daley,  4  Gray,  209;  Bain- 
bridge  V.  State,  30  Oh.  St.  264;  Cooper  v.  State,  47  Ind.  61  ;  State  v.  Small,  31 
Wo.  197  ;  State  v.  Moore,  66  Mo.  3  72  ;  though  see  State  v.  Smith,  22  Vt.  74  ; 
"\Yh.  Cr.  Ev.  §  593.  As  to  identity  of  defendant,  see  R.  v.  Crofts,  9  C.  &  P. 
219;  as  to  identity  of  off'ence,  AVh.'Cr.  PI.  &  Pr.  §  483. 

In  cases  of  dispute,  parol  testimony  is  admissible  to  prove  (what  the  record 
cannot  sufficiently  show)  that  the  offences  were  or  were  not  identical.  Wh.  Cr. 
Ev.  §  693  ;  2  Buss.  721,  r.  ;  R.  v.  Parry,  7  C.  &  P.  836  ;  R.  v.  Bird,  2  Den.  C. 
C.  94;  5  Cox  C.  C.  20;  Flitters  v.  Allfrey,  L.  R.  10  C.  P.  29  ;  Com.  v.  Daley, 
4  Gray,  209;  Com.  v.  Dillane,  11  Gray,  67;  People  v.  McGowen,  17  Wend, 
386  ;  Porter  v.  State,  17  Ind.  415  ;  Duncan  v.  Com.,  6  Dana,  295  ;  Page  v.  Com., 
27  Grat.  954  ;  State  v.  Andrews,  27  Mo.  267  ;  State  v.  Small,  31  Mo.  197;  State 
V.  Thornton,  37  Mo.  360;   Hozier  r.  State,  6  Tex.  App.  501. 

An  acquittal,  even  witliout  judgment,  is  a  bar,  and  may  be  pleaded  as  such. 
State  V.  Elden,  41  Me.  165;  West  v.  State,  2  Zab.  212;  R.  t-.  Reed,  1  Eng.  L. 
&  Eq.   R.  595.     See  2  Russ.  on  Cr.  4th  ed.  64,  note. 

A  conviction,  however  (unless  in  cases  where,  as  will  be  hereafter  seen,  the 
plea  of  once  in  jeopardy  applies),  is  not  necessarily  a  bar,  without  judgment.  U. 
S.  V.  Herbert,  5  Cranch  C.  C.  R.  87;  Coleman  v.'V.  S.,  97  U.  S.  530;  Com.  v, 
Fraher,  126  Mass.  265;  West  v.  State,  2  Zab.  212:  Penn.  v.  Huffman,  Addis. 
140;  State  v.  Mount,  14  Ohio,  295;  Brennan  v.  People,  15  111.  511  ;  State  v. 
Norvell,  2  Yerg.  24  ;  State  v.  Spear,  6  Mo.  644  ;  Lewis  v.  State,  1  Tex.  App. 
323  ;  tliough  see  Preston  v.  State,  25  Miss.  383  ;  Ratzky  v.  People,  29  N.  Y. 
124.      See  for  illustrations,  Wh.  Cr.  PI.  &  Pr.  §  435. 

But,  ordinarily,  in  cases  in  whicli  the  former  procedure  is  not  abandoned  and 
vacated  by  the  jirosecution,  a  verdict  of  guilty  will  sustain  the  plea.  State  v. 
Parish,  43  AVis.  395.  A  plea  of  guilty  may  be  by  itself  a  bar.  People  v.  Gold- 
stein, 32  Cal.  432. 

h'  the  plea  on  its  face  is  defective,  it  may  be  demurred  to  ;  or,  if  there  be  a  sec- 
ond variance,  advantage  may  be  taken  by  the  plea  nul  tiel  record.  R.  v.  Bow- 
man, 6  C.  &  P.  101,  337  ;  Ilite  v.  State,  9  Yerg.  357  ;  McQuoid  v.  People,  3  Gilm. 
76.      For  demurrer  see  »»/"/•«,  1165. 

Wherever  the  offences  charged  in  the  two  indictments  are  capable  of  being 
legally  identified  as  the  same  off'ence  by  averments,  it  is  a  cpiestion  of  fact  for  a 
jury  to  determine  whether  the  averments  be  supporteil  and  the  offences  be  the 
same.  In  such  cases  the  re])lication  ought  to  conclude  to  tlie  country.  But  wlien 
the  plea  o{'  autrefois  acf/uit  u\)on  its  face  shows  tliat  the  off'ences  are  legally  dis- 
tinct, and  incapable  of  identification  by  averments,  the  re])lication  of  mil  tie!  re- 
cord may  conclude  with  a  veriff<'ation.  In  the  latter  case  the  court,  without  the 
intervention  of  a  jury,  decides  the  issue.  Hite  v.  State,  9  Yerg.  357  ;  see  State 
V.  Haynt's,  36  Vt.  667  ;   Marthe  v.  State,  26  Ala.  72. 

A  replication  of  fraud,  well  pleaded,  is  good  on  demurrer.  Stater.  Little,  1 
N.  H.  257;  State  r.  Brown,  1()  Conn.  54  ;  State  r.  Reed,  26  Conn.  202;  Coui. 
V.  .Jackson,  2  Va.  Cas.  50 1  ;   State  v.  Clenny,  1  Head,  270. 

The  burden  of  replication  of  fraud  is  on  the  prosecution.  Wh.  Cr.  PI.  &  Pr. 
§  483.  When  there  is  no  replication,  a  similate  is  presumed.  Swei)son  i\  State, 
81   N.  C.  591. 

A  Jtnref  rtssif/nmerit  is  not  admissible  in  a  criminal  case,  and  the  pro])er  mode 
of  replyitig  to  a  plea  of  a  former  conviction  is  to  traverse  the  alleged  identity. 
Duncan  v.  Com.,  6  Dana,  295. 

To  an  indictment  for  lanieny  in  a  dwellinn-house,  the  defendant  pleaded  a 
former  cr)nvictioM  of  pilfering,  on  a  complaint  ix'forc  a  police  court,  averring  that 
tli(^  articles  and  tlie  stealing  mentioned  in  the  indictment  were  tin;  same  mentioned 
in  said  complaint,  an<l  fiiat  llic  jiolice  court  liad  jurisdiction  of  the  off'ence.     The 
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replication  averred  that  the  stcalinjr  oharj^cd  in  tlic  said  complaint  was  a  larceny 
in  the  dwellin<r-liousr,  which  was  a  high  and  aixixravated  crime,  and  that  the  police 
court  had  not  jurisiliction  thereof.  The  rejoinder  traversed  the  si^veral  aver- 
ments in  tlie  rejilication.  It  was  held,  on  spc-cial  demurrer,  that  the  rejoinder 
was  good,  being  neitiier  a  departure,  nor  double,  and  that  though  the  plea  was 
defective  in  form,  for  not  directly  traversing  tlie  (;harge  of  larceny  in  a  dwelling- 
house,  yet  that  the  defect  was  cured  by  the  pleading  over.  Com.  t'.  Curtis,  11 
Pick.  134.  The  ])roper  i)lea  would  have  been  former  conviction  of  the  larceny, 
and  not  guilt}'  of  the  residue  of  the  charge.     Ibid. 

When  tiie  plea  of  autrcfoix  acquit  or  coiiinct  is  determined  against  the  defend- 
ant, in  this  country,  in  most  cases  he  is  allowed  to  plead  over,  an<l  to  have  his 
trial  for  the  oifence  itself.  Com.  v.  Goddard,  13  Mass.  455;  Barge  u.  Com.,  3 
Penrose  &  Watts,  2G2  ;  Foster  v.  Com.,  8  Watts  &  S.  77  ;  Hirn  v.  State,  1  Oh. 
St.  11.  16  ;  Falkner  v.  State,  3  Heisk.  33.  As  to  English  practice,  see  Wh.  Cr. 
PL  &  Pr.  §  48G. 

(n)  For  the  form  in  the  text  see  R.  v.  Sheen,  2  C.  &  P.  G34.  In  this  case  the 
following  pj-oceedings  took  place: — 

"R.  N.  Cresswell,  for  the  prisoner,  then  said,  'And  the  said  William  Sheen 
the  younger  doth  the  like.' 

"The  prisoner's  counsel  asked  if  they  might  add  to  this  plea  that  the  prisoner 
was  also  acquitted  on  the  coroner's  inquisition,  in  which  the  deceased  was  de- 
scribed as  Charles  William  Sheen. 

"  Burrough,  J. — If  the  prisoner  by  his  plea  insists  on  two  records,  his  plea 
would  be  double  ;  but  if  in  the  course  of  the  case  it  shall  appear  that  he  ought 
to  have  pleaded  his  accpiittal  on  the  inipiisition,  I  will  take  care  tliat  he  sliall  not 
be  prejudiced.  Tiie  coiu-t  awarded  a  venire  returnable  iiistanter.  And  the 
sheriff  having  made  his  return  forthwith,  and  tlie  jury  having  been  sworn, — 

"  R.  N.  Cresswell,  for  the  prisoner,  opened  his  case  to  the  jury  in  support  of 
the  plea,  and  put  in  an  examined  copy  of  the  register  of  baptisms  of  the  ]iarish 
of  St.  George  the  Martyr,  Southwark,  in  which  the  baptism  of  the  deceased  was 
entered  '  Charles  William,  the  son  of  Lydia  Beadle,'  etc. 

"A  witness  was  called,  who  proved  the  Identity  of  the  child,  whose  mother 
was  an  unmarried  woman  named  Lydia  Beadle,  whom  the  prisoner  had  married 
after  the  birth  of  the  deceased.  The  witness  stated  that  the  deceased  infant  was 
always  calleil  William  or  Billy,  but  that  she  should  have  known  him  by  the  name 
of  Charles  William  iJcadle,  and  if  any  one  had  inquired  for  him  by  that  name, 
she  would  have  known  who  was  meant.  And  the  prisoner's  father  stated  that 
the  child's  name  was  Charles  William  Sheen,  but  that  he  had  never  heard  him 
called  so. 

"Andrews,  serjeant,  addressed  the  jury  on  the  part  of  the  prosecution.  Re- 
cited the  case  of  Rex  v.  Clarke,  and  called  two  witnesses,  one  ot  whom  had 
been  told  by  the  mother  of  the  deceased  that  his  name  was  William,  and  the 
other  had  never  heard  the  deceased  called  either,  or  spoken  of  by  any  name  at 
all. 

"  Clarkson,  for  the  prisoner,  replied.  Burrough,  J.  (in  summing  up):  The 
question  on  this  issue  is,  whether  the  deceased  was  as  well  known  by  the  name 
of  Charles  William  Beadle  as  by  any  of  the  names  and  descriptions  in  the  present 
indictment,  and  I  ought  to  say,  that  if  the  prisoner  could  have  been  convicted  on 
the  former  indictment,  he  must  be  accpiitted  now.  And  whether  at  the  former 
trial  the  proper  evidence  was  adduced  before  the  jury  or  not  is  immaterial,  for  if 
by  any  possible  evidence  that  could  have  been  produced  he  could  have  been  con- 
victed on  that  indictment,  he  is  now  entitled  to  be  acquitted. 

"  The  first  evidence  we  have  is  the  register,  and,  looking  at  that,  would  not 
every  one  have  called  the  child  Charles  AVilliam  Beadle  ?  and  it  is  proved  by 
one  of  th(;  witnesses  that  she  would  have  known  him  by  that  name.  It  cannot 
be  necessary  that  all  the  world  should  know  the  chdd  by  that  name,  because  chil- 
dren of  so  tender  an  age  are  hardly  known  at  all,  and  are  generally  calleil  by  a 
Christian  name  only.     W,  however,  you  should  think  that  the  name  of  the  de- 
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therein  contained,  says,  that  he  ought  not  to  be  put  to  answer  the 
said  indictment,  he  having  been  heretofore  in  due  manner  of  law 
acquitted  of  the  premises  in  and  by  the  said  indictment  above 
specified  and  charged  upon  him  ;  and  for  plea  to  the  said  indict- 
ment he  says,  that  heretofore,  to  wit,  at,  etc.  {here  set  forth  the 
caption  of  the  session  verbatim)^  he  the  said  William  Sheen  was 
duly  arraigned  upon  a  certain  indictment  which  charged  him  the 
said  William  Sheen  by  the  name  and  description  of  William 
Sheen,  late,  etc.,  in  the  county  of  laborer  ;  not  having  the 

fear,  etc.  {here  set  forth  the  former  indictment  ve7'batim\  to  which 
said  last  mentioned  indictment  he  did  then  and  there  plead  not 
guilty,  and  thereupon  a  jury  then  and  there  duly  summoned, 
empanelled,  and  sworn  to  try  the  said  issue  so  joined  between 
the  said  state  and  the  said  William  Sheen,  upon  their  oaths  did 
say,  that  the  said  William  Sheen  was  not  guilty  of  the  said  fel- 
ony and  murder  by  the  said  indictment  supposed  and  laid  to  his 
charge ;  whereupon  it  was  then  and  there  considered  by  the  said 
court  that  the  said  William  Sheen  should  go  thereof  acquitted, 
without  da}',  as  appears  by  the  records  of  the  said  proceedings 
now  remaining  here  in  court.  And  the  said  William  Sheen 
avers,  that  the  said  William  Sheen  mentioned  in  the  former 
indictment,  and  he  the  said  William  Sheen  who  is  charged  by 
this  present  indictment,  are  one  and  the  same  person  and  not 
divers  and  diiforent  persons,  and  that  the  said  infant  mentioned 
in  the  said  first  indictment,  and  the  male  child  in  this  present 
indictment  mentioned,  are  one  and  the  same  male  child  and  not 

ceased  was  Cliarlos  AVilliani  Sheen,  I  wish  you  would  inform  me  of  it  by  your 
verdict,  because  it  is  ajjreed  that  as  tliat  is  tlie  name  in  tlie  coroner's  in(jnisition, 
the  j)risoner  should  derive  the  same  advantaj.'e  from  the  course  he  has  taken,  as 
if  lie  had  j)leailed  his  aci|uittal  in  that  in([uisition ;  my  brother  Littledalc  sug- 
fjests  to  nu',  that  if  a  li'f,'acy  had  been  left  to  this  child  by  the  name  of  Charles 
William  IJeadle,  he  would  have  taken  it  upon  this  evidence,  and  if  this  evidence 
of  the  child's  name  had  been  given  at  the  former  trial,  I  think  the  prisoner 
should  have  been  convicted.  Tlie  case  of  Hex  v.  Clarke  has  been  cited,  but  in 
that  case  there  was  an  entire  absence  of  evidence  us  to  the  surname  of  the  de- 
ceased. If  you  think  that  in  the  present  case  the  name  of  the  deceascMl  was 
either  Charles  William  I'.eadle  or  Charles  William  Siieen,  or  if  you  think  that 
lie  was  known  at  all  by  those  names,  or  either  of  those  names,  you  ought  to  find 
a  verdict  for  the  jirisoner. 

"The  jury  found,  that  tlur  dc-ceased  was  as  well  known  by  the  name  of  Charles 
William  Headle  as  by  any  of  the  other  names. 

"  Hurrough,  J. — 'i'here  must  be  judgment  for  the  prisoner.  We  are  obliged 
to  Mr.  Cresswell  for  drawing  that  plea  ;   it  was  very  properly  done." 
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divers  and  different  children  ;  and  the  said  William  Sheen  further 
avers,  that  the  felony  and  murder  in  the  said  former  mentioned 
indictment  mentioned,  and  the  felony  and  murder  in  this  pres- 
ent indictment  mentioned,  are  one  and  the  same  felony  and 
murder  and  not  divers  and  different  felonies  and  murders. 
And  the  said  William  Sheen  further  avers,  that  the  said  male 
child  described  by  the  name  of  Charles  William  Beadle,  in  the 
said  former  indictment  mentioned,  was  as  well  known  by  the 
said  name  of  Charles  William  Beadle  as  by  any  of  the  several 
names  and  descriptions  of  Charles  William,  William,  Billy, 
Charles,  or  William  Sheen,  or  a  certain  male  child,  or  a  certain 
male  bastard  child,  as  he  is  in  and  by  the  present  indictment 
described  ;  and  this  he  is  ready  to  verify  ;  wherefore  he  the  said 
AVilliam  Sheen  praj^s  the  judgment  of  the  court  here,  if  he  ought 
to  be  put  further  to  answer  this  present  indictment ;  and  whether 
the  said  state  ought  further  to  prosecute  or  impeach  him  the  said 
William  Sheen  on  account  of  the  premises  in  this  present  indict- 
ment contained  ;  and  that  he  may  be  dismissed  the  court  and  go 
without  day.(o) 

(1151)  Autrefois  acquit^  another  form. {p) 

And  the  said  Robert  Courtice  Bird,  and  the  said  Sarah,  the 
said  wife  of  the  said  Robert  Courtice  Bird,  in  their  own  proper 
persons,  now  come  into  court  here,  and  having  heard  the  said 
indictment  read  and  the  matters  therein  contained,  say,  that  they 
ought  not  to  be  put  to  answer  the  said  indictment,  they  having 
been  heretofore,  in  due  maimer  of  law,  acquitted  of  the  premises 
in  and  by  the  said  indictment  above  specified  and  charged  upon 
them;  and  for  plea  to  the  said  indictment  they  say,  that  the 
said  ought  not  further  to  prosecute  the  said  indict- 

ment against  them,  because  they  say,  that  heretofore,  to  wit,  at 
the  {here  set  forth  the  caption  of  the  court,  verbatim),  the  said 
Robert  Courtice  Bird,  and  the  said  Sarah,  the  said  wife  of  the 
said  Robert  Courtice  Bird,  stood  indicted,  and  were  duly  ar- 
raigned upon  a  certain  indictment  which  charged  the  said  Robert 
Courtice  Bird,  and   the  said  Sarah,  the  said  wife  of  the  said 

(o)  For  replication,  sec  post  (1152). 

(;))  This  form  was  sustained  in  R.  v.  Bird  (5  Cox,  C.  C.  12  ;  2  Eng.  Law  and 
Eq.  Rep.  440;   1  Temple  &  Mew,  C.  C.  438,  note). 
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Robert  Courtice  Bird,  by  the  names  and  descriptions  of  Robert 
Courtice  Bird,  late  of  the  parish  of  Buckland  Brewer,  in  the 
county  of  Devon,  laborer,  and  Sarah,  the  wife  of  the  said  Robert 
Courtice  Bird,  late  of  the  same  parish,  for  that  the  said  Robert 
Courtice  Bird,  and  the  said  Sarah,  the  said  wife  of  the  said  Rob- 
ert Courtice  Bird,  etc.  {setting  out  the  indictment  in  full).     And 
the  said  Robert  Courtice  Bird,  and  the  said  Sarah,  the  said  wife 
of  the  said  Robert  Courtice  Bird,  further  say,  that  the  said  felony 
and  murder  so  charged  upon  them  in  the  said  last  mentioned 
indictment  as  aforesaid,  included  divers  assaults  therein  supposed 
and  alleged  to  have  been  made  and  committed  by  the  said  Rob- 
ert Courtice  Bird,  and  the  said  Sarah,  the  wife  of  the  said  Rob- 
ert Courtice  Bird,  against  the  person  of  the  said  Mary  Ann 
Parsons,  in  the  said  indictment  named.     And  the  said  Robert 
Courtice  Bird,  and  the  said  Sarah,  the  wife  of  the  said  Robert 
Courtice  Bird,  further  say,  that  they  did  then  and  there  respect- 
ively plead  not  guilty  to  the  said  last  mentioned  indictment,  and. 
that  they  were  thereupon  then  and  there,  in  due  form  of  law, 
respectively  tried  upon  the  said  last  mentioned  indictment  by  a 
jury  of  the  said  county,  then  and  there  in  due  form  of  law  sum- 
moned, empanelled,  and  sworn   to  speak  the  truth  of  and  con- 
cerning the  premises  in  the  said  last  mentioned  indictment  men- 
tioned, and  to  try  the  said  issues  so  joined  between  our  sovereign 
lady  the  queen  and  the  said  Robert  Courtice  Bird,  and  the  said 
Sarah,  the  said  wife  of  the  said  Robert  Courtice  Bird,  respec- 
tively as  aforesaid,  and  which  said  jury  upon  their  oaths  did  then 
and  there  say,  that  the  said  Robert  Courtice  Bird,  and  the  said 
Sarah,  the  said  wife  of  the  said  Robert  Courtice  Bird,  respectively 
were  not  guilty  of  the  premises  in  the  said  last  mentioned  indict- 
ment specified  and  charged  on  them  respectively  as  aforesaid,  as 
the  said  Roliert  Courtice  Bird,  and  the  said  Sarah,  the  said  wife 
of  the  said  Robert  Courtice  Bird,  by  their  pleas  to  the  said  last 
mentioned   indictment  respectively  alleged,  whereupon  it  was 
then  and  there  considered  by  the  said  last  mentioned  court  that 
the  said    llobert  Courtice  Bird,  and   the  said  Sarah,  the  said 
wife  of  the  Raid  Robert  Courtice  Bird,  of  the  |)rcmises  aforesaid, 
in  the  said  last  mentioned   indictment  specified  and  charged  on 
them  r('Sj)e(;tively  as  aforesaid,  should   be  discharged  and  go  ac- 
quitted thereof  without  day,  as  by  the  record  of  the  said  proceed- 
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ings  now  here  appears.  And  tlie  said  Robert  Courtice  Bird, 
and  the  said  Sarah,  the  said  wife  of  the  said  Robert  Courtice 
Bird,  further  say,  that  the  said  Robert  Courtice  Bird,  and  the 
said  Sarah,  the  said  wife  of  the  said  Robert  Courtice  Bird,  now- 
here pleading,  and  the  said  Robert  Courtice  Bird,  and  the  said 
Sarah,  the  said  wife  of  the  said  Robert  Courtice  Bird,  in  the 
indictment  aforesaid  named  and  thereof  acquitted  as  aforesaid, 
are  respectively  the  same  identical  persons  respectively,  and  not 
other  or  difterent  persons  respectively,  and  that  the  said  Mary 
Ann  Parsons,  in  the  said  last-mentioned  indictment  named,  is 
the  same  identical  Mary  Ann  Parsons  as  is  named  in  the  indict- 
ment to  which  the  said  Robert  Courtice  Bird,  and  the  said  Sarah, 
the  said  wife  of  the  said  Robert  Courtice  Bird,  are  now  here 
pleading ;  and  that  the  said  assaults  so  included  in  the  said  fel- 
ony and  murder  so  charged  upon  the  said  Robert  Courtice  Bird, 
and  the  said  Sarah,  the  said  wife  of  the  said  Robert  Courtice 
Bird,  in  the  said  indictment  in  this  plea  mentioned  in  this  be- 
half, and  therein  supposed  and  alleged  to  have  been  made  and 
committed  by  them  against  the  person  of  the  said  Mary  Ann 
Parsons  as  aforesaid,  are  the  same  identical  assaults,  beatings, 
illtreatings,  and  woundings  respectively  as  in  the  said  indict- 
ment to  which  the  said  Robert  Courtice  Bird,  and  the  said 
Sarah,  the  said  wife  of  the  said  Robert  Courtice  Bird,  now 
here  pleading,  are  respectively  supposed  and  alleged  to  have 
been  made,  done,  given,  and  committed  respectively  by  the  said 
Robert  Courtice  Bird,  and  the  said  Sarah,  tlie  said  wife  of  the 
said  Robert  Courtice  Bird,  respectively,  and  not  other  or  dif- 
ferent. Wherefore,  they  pray  judgment  of  the  court  here, 
whether  the  said  will   or    ought  further  to  prosecute, 

impeach,  or  charge  them,  on  account  of  the  premises  in  the  said 
indictment,  to  which  they  are  now  here  pleading,  contained  and 
specified, and  whether  they  ought  to  answer  thereto  respectively, 
and  that  they  may  be  dismissed  this  court  without  day. 

(1152)  Replication  to  autrefois  acqidt.{q)    {'lo  be  made  ore  tenus.) 
And  J.  K.,  Esq.,  who  for  the  said  prosecutes  on  this 

(7)  R.  V.  Sheen,  2  C.  &  P.  634;  ante  (1150).  "Where  on  the  record  the 
offence  set  forth  in  the  first  indictment  is  substantiiilly  the  same  as  that  set  forth 
in  the  second,  and  where  there  is  no  averment  of  identity  of  offence,  the  proper 
course  is  to  demur. 
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behalf,  says,  that  the  said  ought  not  to  be  barred  from 

further  prosecuting  the  said  indictment,  because  he  saith  that 
the  said  W.  S.  was  not  heretofore  acquitted  of  the  premises 
charged  in  and  upon  him  by  this  present  indictment ;  for  al- 
though true  it  is  that  the  said  W.  S.  was  acquitted  upon  the 
said  indictment  in  this  said  plea  mentioned,  and  although  true 
it  is  that  the  said  infant  in  the  said  former  indictment  men- 
tioned, and  the  male  child  in  this  present  indictment  mentioned, 
are  the  same  child  and  not  another  and  different  child,  yet  for 
replication  in  this  behalf  he  says,  that  the  said  male  child  was 
not  known  as  well  by  the  name  of  C.  W.  B.  as  by  any  or  either 
of  the  several  names  b}^  which  he  is  named  in  the  present  indict- 
ment ;  and  this  the  said  J.  K.,  Esq.,  on  behalf  of  the  said 
prays  may  be  inquired  of  by  the  country. 

(1153)  Plea  that  defendant  luas  duly  charged^  examined,  and.  tried 
for  the  murder  of  the  deceased  before  a  court  legally  consti- 
tided,  and  vjjon  this  trial  and  examination  urns  duly  and 
legally  acquitted  of  the  said  murder  and  felony  with  which 
he  stood  charged,  and  was  adjudged  by  the  court  not  guilty 
thereof{r) 

And  the  said  S.  AL  for  plea  (by  leave  of  the  court),  saith,  that 
he  ought  not  now  to  be  charged  with  the  murder  and  felony 
aforesaid,  charged  upon  him  in  the  indictment  aforesaid,  because 
he  saith  that  he  the  said  S.  M.,  by  the  name  and  doscrii)tion  of 
S.  ^r.,  heretofore,  to  wit,  at  a  court  of  aldermen  of  the  borough 
of  Norfolk,  summoned  according  to  law  for  the  examination  of 
the  said  S.  M.,  for  the  murder  and  felony  aforesaid,  and  held  on 
the  thirty-first  day  of  May,  in  tlie  year  of  our  Lord  one  thou- 
sand eight  hundred  and  eleven,  at  the  court-house  of  the  borough 
aforesaid,  before  W.  B.  L.,  mayor,  J.  N.,  recorder,  W.  V.,  L.  W., 
M.  K.,  J.  E.  II.,  R.  E.  L.,  and  M.  K.  Jr.,  aldermen  of  the  said 
borough,  was  duly  charged,  examined,  and  tried  for  having,  on 
the  twenty-fifth  day  of  May,  one  thousand  eight  hundred  and 
eleven,  between  the  hours  of  six  and  eight  o'clock  of  the  morn- 
ing of  that  da}',  in  the  stone-house  of  L.  B.,  in  the  said  borough 
of  Norfolk,  feloniously,  wilfully,  and  of  his  malice  aforethought, 

(r)  Tliis  j)I(':i  was  liold  good  in  Com.  v.  Myers,  1  Va.  Cases,  249. 
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killed  and  murdered  the  said  R.  B.,  who  was  then  and  there  in 
the  peace  of  God  and  of  the  commonwealth,  and  tliat  he  the 
said  S.  M.,  upon  tliis  trial  and  examination,  was  duly  and  legally 
acquitted  by  the  said  court  of  the  said  murder  and  felony  with 
which  he  was  then  and  there  so  charged,  and  was  adjudged  by 
the  said  court  not  to  be  guilty  thereof;  and  this  he  the  said  S. 
M.  is  ready  to  verify  and  prove  by  the  record  of  the  said  borough 
court  of  i^orfolk.  And  the  said  S.  M.  further  saith,  that  the 
said  R.B.. named  in  the  said  indictment,  and  the  said  R.  B. 
named  in  the  said  record  of  aquittal,  are  one  and  the  same,  and 
not  different  persons ;  that  he  the  said  S.  M.  named  in  the  said 
indictment,  and  the  said  S.  M.  named  in  tiie  said  record  and  ac- 
quittal as  aforesaid  by  the  said  court  of  the  felony  and 
murder  aforesaid,  are  one  and  the  same,  and  not  diti'erent  per- 
sons, and  that  the  felony  and  murder  charged  upon  him  the  said 
S.  M.  before  the  said  court,  and  'the  felony  and  murder 
charged  upon  liim  the  said  S.  M.  in  the  indictment  aforesaid, 
are  one  and  the  same,  and  not  different  felonies  ;  and  this  he  is 
ready  to  verify  ;  wherefore,  since  he  the  said  S.  M.  hath  already 
been  heretofore  acquitted  of  the  felony  and  murder  of  the  said 
R.  B.  aforesaid,  he  prays  the  judgment  of  the  court  here,  if  he 
the  said  S.  M.  should  be  charged  again  with  the  same  felony  and 
murder  of  which  he  hath  once  already  at  another  time  been 
acquitted. 

(1154)  Autrefois  convict^  plea  of,  where  the  original  indictment  on 
ivhich  the  defendant  was  convicted  was  one  for  arson,  and 
the  second  indictment  was  for  murder  in  burning  a  house 
whereby  one  J.  H.  was  killed,  etc.{s) 

And  the  said  S.  C,  in  his  own  proper  person,  cometh  into 
court  here,  and  having  heard  the  said  indictment  read,  saith,  that 

(s)  State  V.  Cooper,  1  Green,  375.  The  indictment  on  which  the  above  pro- 
ceeding took  phice  is  to  be  found  .supi-a,  1'2G.  "  The  det'enihint, "  said  the  court, 
"has  been  convicted  of  tlie  crime  of  arson.  He  luis  plead  tliat  conviction  in  bar 
of  the  indictment  for  murder.  What  eU'ect  shall  that  i)lea  have  upon  this  prose- 
cution ?  If  I  am  rijrht  in  supposing  tliat  the  defendant  cannot  be  convicted  and 
punished  for  two  distinct  felonies,  growing  out  of  the  same  identical  act,  and 
where  one  is  a  necessary  ingredient  in  the  other,  and  the  state  has  selected  and 
]  rosecuted  one  to  conviction,  it  appears  to  j)resent  a  proper  case  to  interpose  the 
1  enign  principle,  that  a  man  shall  not  be  twice  put  in  jeopardy  for  the  same  cause, 
in  favor  of  the  life  of  the  defendant. 

"Judge  Blackstone,  in  his  Commentaries,  says,  that  'a  conviction  of  man- 
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the  said  state  of  New  Jerse}'  ought  not  farther  to  prosecute  the 
said  indictment  against  him,  the  said  S.  C,  because,  he  saith, 
that  heretofore,  to  wit,  at  a  court  of  general  quarter  sessions 
of  the  peace,  holden  at  Morristown,  in  and  for  the  county  of 
Morris,  of  the  term  of  July,  A.  D.,  etc.,  it  M^as  by  the  jurors  of 
the  state  of  New  Jersey,  for  the  body  of  the  county  of  Morris, 
upon  their  oaths  presented,  "  tliat  {here  recite  indictment)^  then, 
there,  and  thereby  described  as  S.  C,  late  of  the  township  of 
Hanover,  in  the  county  of  Morris,  not  having  the  fear  of  God 
before  his  eyes,  but  being  moved  and  seduced  by  the  instiga- 
tion of  the  devil,  on  the  fifth  day  of  April,  A.  D.  one  thousand 
eight  hundred  and  thirty,  with  force  and  arms,  at  the  township 
aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of 
the  said  court  of  general  quarter  sessions  of  the  peace,  wil- 
fully and  maliciously  did  burn  a  certain  dwelling-house  of  one 
E,.  S.,  there  situate.  And  the  jurors  aforesaid,  upon  their  oaths 
aforesaid,  did  further  present,  that  C.  C.  and  J.  V.  G.,  late  of  the 

slaughter,  or  an  appeal  on  an  indictment,  is  a  bar  even  in  another  appeal,  and 
much  more  in  an  indictment  of  murder,  for  the  fact  prosecuted  is  the  same  in 
both,  though  tlie  oH'ences  difler  in  coloring  and  degree.'  Tliis  is  well  estab- 
lished. 4  Coke,  45,  4G  ;  2  Hale,  24G  ;  Arch.  52;  Fost.  Cr.  Law,  329;  Hawk, 
b.  2,  c.  .36,  s.  10.  And  in  the  case  of  Robert  INI.  Goodwin,  who  was  indicted  for 
manslaugliter,  and  subsequently  for  murder,  Colden  (mayor)  fully  ret^ognizes  the 
same  j)rincii)h',  where  he  says,  '  If  we  were  to  try  the  prisoner  on  tlie  indictment 
for  manslaughter,  uncjuestionably  we  should  ])ut  an  end  to  the  prosecution  for 
murder.' 

"  \i'  in  civil  cases  the  law  abhors  a  nndtiplieity  of  suits,  it  is  yet  more  watch- 
ful in  criminal  cases,  tliat  the  crown  sliall  not  oppress  tlie  subject,  or  the  govern- 
ment tlie  citizen,  by  unnecessary  prosecutions.  Under  the  numerous  British 
statutes  imposing  severe  ])eiialtics,  and  even  taking  away  tlie  benefit  of  clergy 
from  larcenies  jjcrpetrated  under  certain  sjiecified  eireuiiistances,  it  is  the  practice 
to  indict  the  crime  witli  all  its  aggravations  under  the  statute,  and  if  the  aggra- 
vating circumstances  are  not  proved,  to  convict  of  the  simple  larceny  only.  I 
have  met  with  no  instance  of  an  attempt  on  the  part  of  tlie  crown,  after  indicting 
for  a  simple  larceny  and  establishing  tliat,  to  proceed  by  anotlier  indictment,  to 
establish  the  higher  otlence.  Tlie  eases  of  R.  v.  Smith  (.i  C.  &  P.  412,  cited  in 
14  Kng.  C.  l>aw  Rep.  ;f74)  and  the  Com.  v.  Cunningliain  (l.'J  Mass.  245)  are 
authorities  against  such  a  practice.  And  1  am  satisfied  that  a  conviction  of  larceny 
would  be  a  good  bar  to  a  prosecution  for  burglary  and  stealing  the  same  goods-, 
whatever  might  be  its  ellect  ujion  an  indictment  for  burglary  with  intent  to  steal ; 
as  to  wliicli  see  7  S.  &  R.  491.  J  consider  the  present  case  as  not  affected  by 
those  where  the  first  in<lictment  was  insuflicient,  and  where  a  train  of  decisions 
has  establislie(l  tliat  tin-  criminal  was  never  legally  in  jeopardy  from  the  first  prose- 
cution. 4  Coke,  44,  45;  Hawk.  b.  2,  c.  3(),  s.  15;  1  .loliiis.  Re]).  77.  Tliere 
is  no  defect  in  the  first  iiidielment ;  it  is  a  case  where  the  state  has  tlioiight  pro])er 
to  prosecut(!  the  offeiire  in  its  mildest  form,  and  it  is  better  that  the  residue  of  the 
onen<'e  go  unpunished,  than  by  sustaining  a  second  indictineiit,  to  sanction  a  prac- 
tice which  might  be  rendered  an  instruiuent  of  oppression  to  the  citizens." 
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township  of  Hanover  aforesaid,  in  the  county  aforesaid,  before 
the  said  arson  was  committed  in  form  aforesaid,  to  wit,  on  the 
twelfth  day  of  February,  in  the  year  aforesaid,  with  force  and 
arms,  at  the  township  aforesaid,  in  the  county  and  within  the 
jurisdiction  aforesaid,  did  uidawfully,  wilfully,  and  maliciously 
aid,  counsel,  and  procure  the  said  S.  C.  to  commit  the  said  arson 
in  manner  and  form  aforesaid,  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  the 
said  state  of  New  Jersey,  the  government  and  dignity  of  the 
same." 

Which  said  indictment  is  indorsed  a  true  bill,  and  signed  by 
D.  J.  C,  Esq.,  as  foreman,  and  by  J.  W.  M.,  Esq.,  as  prosecutor 
of  the  pleas,  etc. 

And  the  said  S.  C,  in  his  own  proper  person,  further  saith, 
that  at  a  court  of  oyer  and  terminer  and  general  gaol  delivery, 
liolden  at  Morristown,  in  and  for  the  county  of  Morris,  of  the 
term  of  September,  A.  D.  one  thousand  eight  hundred  and  thirty, 
present  the  lion.  G.  K.  D.,  justice,  and  J.  U.,D.  T.,  J.  S.,and  S. 
C,  Esqrs.,  judges,  he,  the  said  S.  C,  together  Avith  C.  C.  and  J. 
V.  G.,  were  charged  on  the  above  recited  indictment  for  arson, 
and  their  plea  to  the  same  being  demanded,  they,  the  said  S.,  C, 
and  J.,  pleaded  thereto  not  guilty  ;  whereupon,  the  said  court 
remanded  them,  the  said  S.,  C,  and  J.,  to  prison.  And  the  said 
S.,  in  his  own  proper  person,  further  saith,  that  afterwards,  to 
wit,  on  Monday,  the  fourth  day  of  October,  A.  D.  one  thousand 
eight  hundred  and  thirty,  before  the  said  court  of  oyer  and  ter- 
miner and  general  gaol  delivery,  and  in  the  same  September 
term  of  said  court,  on  motion  of  J.  W.  M.,  Esq.,  prosecutor  of 
the  pleas  for  the  county  of  Morris,  the  said  court  ordered  on 
the  trial  of  the  said  S.,  C,  and  J.,  on  said  indictment  for  arson. 
Whereupon,  the  sheriff  having  returned  a  panel,  the  following 
persons  appeared  and  w^ere  sworn,  viz.,  A.  C,  etc.  After  hear- 
ing the  testimony,  and  a  charge  from  the  court,  the  jury  retired 
to  consider  of  their  verdict  with  constable  S.  F.,  sworn  to  attend 
them;  after  some  time  the  said  jury  returned  into  court  and 
said  they  had  agreed  on  the  verdict,  and  by  A.  C,  their  foreman, 
said  they  found  the  said  S.  C.  guilty  in  manner  and  form  as  he 
stood  c'liarged,  and  as  to  C.  0.  and  J.  V.  G.  not  guilty  in  man- 
ner and  form  as  they  stood  charged,  and  so  said  they  all,  as  by 
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the  record  thereof  more  fully  and  at  large  appears,  which  said 
judgment  still  remains  in  full  force  and  eifect,  and  not  in  the  least 
reversed  or  made  void.(^)  And  the  said  S.  C.  in  fact  saith,  that 
he  the  said  S.  C.  and  the  said  S.  C.  so  indicted  and  convicted  as 
last  aforesaid,  are  one  and  the  same  person,  and  not  other  and 
diflerent  persons,  and  that  the  wilful  and  malicious  burning  a 
certain  dwelling-house  of  one  R.  S.  (as  in  the  indictment  for 
arson  is  mentioned,  and  on  which  he  has  been  so  as  aforesaid 
convicted)  and  the  wilful  and  malicious  burning  a  certain  dwell- 
ing-house of  one  R.  S.,  whereby  one  J.  H.,  in  the  said  dwelling- 
house  then  and  there  being,  before,  at,  and  during  the  same 
burning,  was  then  and  there,  by  reason  and  means  of  the  said 
burning  so  committed  and  done  by  the  said  S.  C.  in  manner 
aforesaid,  mortally  burned  and  killed,  as  described  in  the  above 
indictment  for  murder  against  him  (in  the  first  count  thereof), 
are  one  and  the  same  wilful  and  malicious  burning  of  the  dwell- 
ing-house of  the  said  R.  S.,  and  not  other  and  different  burnings 
or  arsons. 

And  the  said  S.  C.  further  in  fact  saith,  that  the  wilful  and 
malicious  burning  a  dwelling-house  of  one  R.  S.,  of  which  he 
the  said  S.  C.  was  so  indicted  and  convicted  as  aforesaid,  and 
his  contriving  and  intending  one  J.  H.,  then  being  in  a  certain 
dwelling-house  of  one  R.  S.,  in  the  township  and  county  afore- 
said, feloniously,  wilfully,  and  of  his  malice  aforethought,  to 
burn,  kill,  and  murder,  and  his  wili'ully  and  maliciously  setting 
fire  to  and  burning  the  said  dwelling-house,  the  said  J.  II.  then 
and  there,  before,  at,  and  during  the  said  burning,  being  in  the 
said  dwelling-house, and  that  he,  the  said  S.  C,  in  so  setting  fire 
to  and  buniinor  the  said  dwellintr-house  as  aforesaid,  there  and 
then  feloniously,  wilfully,  and  of  his  malice  aforethought,  did 
mortally  burn  the  body  of  the  said  J.  II.,  by  means  of  which 
said  njortally  burning  of  the  body  of  the  said  J.  II.  as  aforesaid, 
he  the  said  J.  II.  did  die,  of  which  he  is  now  indicted,  as  alleged 
in  the  second  count  of  said  indictment,  are  one  and  the  same 
wilful  and  malicious  burning  of  the  dwelling-house  of  the  said 
R.  S.,  and  not  other  and  different  burnings  or  arsons. 

And  of  this  he  the  said  S.  C  is  ready  to  verify  ;   wherefore  he 

(/)  It  would  be  hettiT  to  add  licre  lliat  lliiis  toiivictioii  was  lawful.  State  v. 
balge,  2  N'ev.  321. 
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prays  judgment,  and  that  by  the  court  here  he  may  be  dismissed 
and  discharged  from  the  said  premises  in  the  present  indictment 
specified  {here  follows  plea  of  not  guilty). 

(1155)  Demurrer  to  said  j^lea. 

And  J.  "\y.  M.,  who  prosecutes  for  the  state  of  IsTevv  Jersey  in 
this  behalf,  as  to  the  said  plea  of  the  said  S.  C,  by  him  first 
above  pleaded,  saith,  that  the  same,  and  the  matters  tlierein  con- 
tained in  manner  and  form  as  the  same  are  above  pleaded  and 
set  forth,  are  not  sufficient  in  law  to  bar  or  preclude  the  said 
state  from  prosecuting  the  said  indictment  against  him  the  said 
S.  C,  and  that  the  said  state  is  not  bound  by  the  law  of  the 
court  to  answer  the  same,  and  this  he  the  said  J.  W.  M.,  who 
prosecutes  as  aforesaid,  is  ready  to  verify,  wherefore, — 

For  want  of  a  sufficient  plea  in  this  behalf,  he,  the  said  J.  W. 
M.,  for  the  state  of  New  Jersey,  prays  judgment,  and  that  the 
said  S.  C.  may  be  convicted  of  the  premises  in  the  said  indict- 
ment specified. 

(1156)  Joinder  in  demurrer. 

And  the  said  S.  C.  saith,  that  his  said  plea  by  him  above 
pleaded,  and  the  matters  therein  contained,  in  manner  and  form 
as  the  same  are  above  pleaded  and  set  forth,  are  sufficient  in  law 
to  bar  and  preclude  the  said  state  of  J^ew  Jersey  from  prose- 
cuting the  said  indictment  against  him  the  said  S.  C,  and  the 
said  S.  C.  is  ready  to  verify,  and  prove  the  same  as  the  said  court 
here  shall  direct  and  award  ;  wherefore,  inasmuch  as  the  said  J. 
W.  M.,  who  prosecutes  for  the  said  state  of  iSTew  Jersey,  hath 
not  answered  the  said  plea,  nor  hitherto  in  any  manner  denied 
the  same,  the  said  S.  C.  prays  judgment,  and  that  by  the  court 
here  lie  may  be  dismissed  and  discharged  from  the  said  premises 
in  the  said  indictment  specified. 

(1157)  Plea  of  once  in  jeopardy. {u) 

That  on  the  said  indictment  at  the  said  court  of  oyer  and 
terminer  and  general  gaol  delivery,  on  Thursday,  the  twelfth 

(u)  The  distinction  between  the  plea  of  autrefois  acquit,  and  that  of  once  in 
jeopardy  is,  that  the  former  presupposes  a  verdict,  the  hitter,  the  discharge  of  the 
jury  without  verdict,  and  is  in  the  nature  of  a  plea  puis  darrein  continuance. 
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of  April  aforesaid,  the  said  defendant  in  due  form  of  law  was 
arrai£::ned  and  pleaded  not  guilty  of  the  premises  contained  in  the 
said  indictment,  and  for  his  trial  put  himself  upon  God  and  his 
country,  and  was  by  the  said  commonwealth  in  due  form  of  law 
placed  on  his  trial  before  a  jury  of  the  said  country.  And  the 
said  J.  C.  further  says,  that  on  the  twenty-first,  twenty-second, 
and  twenty-third  days  of  April  aforesaid,  the  witnesses  were  ex- 
amined in  due  form  of  law  before  the  said  court  and  jury,  as  well 
on  behalf  of  the  said  commonwealth  as  him  the  said  defendant ; 
that  the  counsel  for  the  commonwealth  and  the  defendant  then 
addressed  the  court  and  jury  in  due  form  of  law  ;  that  on  the 
evening  of  the  twenty-third  of  April  aforesaid  the  court  charged 
the  jury  relative  to  the  premises  contained  in  the  said  indictment 
as  set  forth,  and  that  the  said  jury  then  according  to  law  retired 
to  deliberate  on  their  verdict ;  that  on  Monday  the  twenty-fifth 
day  of  April  aforesaid,  at  ten  o'clock  in  the  forenoon  of  that 
day,  the  said  jury  came  into  the  said  court  and  answered  to 
their  names,  and  declared  that  they  had  not  agreed  upon  their 
verdict,  and  that  they  did  not  think  they  were  likely  to  agree 
upon  their  verdict ;  that  two  of  the  jury,  viz.,  E.  F.  and  A.  H., 
then  and  there  stated  that  the}''  were  unwell,  and  one  of  the  jury, 
viz.,  E,  F.,  then  and  there  declared  that  if  he  were  much  longer 

The  cases  in  this  respect  may  be  placed  in  two  general  classes :  First.  "Where 
any  separation  of  the  jury,  except  in  case  of  such  overruling  necessity  as  may  be 
considered  the  act  of  God,  is  held  a  bar  to  all  subsequent  proceedings.  Secondly. 
Where  it  is  held  that  the  discharge  of  the  jury  is  u  matter  of  sound  discretion  for 
the  court,  and  that  when,  in  the  exercise  of  a  sound  discretion,  it  takes  place,  it 
presents  no  impediment  to  a  second  trial.  The  cases  illustrating  this  distinction 
will  be  found  in  Wh.  Cr.  PI.  &  Pr.  §§  490  et  seq. 

It  has  been  held  that  an  allegation  "that  the  said  defendant  had  once  before 
been  ])ut  in  jeopardy  of  his  life  for  said  offence,  upon  said  indictment,"  is  demur- 
rable, if  it  does  not  show  how  or  in  what  manner;  though  it  is  otherwise  if  the 
facts  constituting  the  jeopardy  are  alleged.  Atkins  v.  State,  IG  Ark.  568;  Wil- 
son V.  State,  IG  Ark.  GO. 

When  the  record  shows,  in  a  case  in  which  jeopardy  attaches,  that  the  jury 
was  discharged,  the  record  nuist  also  specially  state  the  ground  of  discharge,  so 
that  tiie  court  in  error  may  understand  the  ground  of  discharge.  See  Com.  v. 
Purchase,  2  Pick.  !^>2\  ;  Com.  v.  Townsend,  5  Allen,  21G;  People  ?".  Goodwin, 
18  .Johns.  187;  Dolilnns  r.  State,  14  Oh.  St.  40^^  ;  Poage  v.  State,  3  Oh.  St. 
2.'50;  Dobbins  r.  State,  14  Oh.  St.  4;»4  ;  Ilines  v.  State,  24  Oh.  St.  134;  State 
r.  Walker,  2G  Ind.  34  7;  State  v.  Nelson,  2G  Ind.  3GG  ;  State  v.  Bullock,  C3  N. 
C.  571  ;  State  v  Alinon,  C4  N.  C.  3C4  ;  State  v.  Jeilerson,  GG  N.  C.  309  ;  Avery 
V.  State,  2G  Ga.  233;  Powell  v.  State,  19  Ala.  57  7;  Barrett  v.  State,  35  Ala. 
40G  ;  McLaughlin,  ex  parte,  41  Cal.  211  ;  Cage,  ex  parte,  45  Cal.  248;  People 
V.  Cage,  48  Cal.  323;  People  v.  Lightfoot,  49  Cal.  22G  ;  Moseley  v.  State,  33 
Tex.  67. 
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confined  in  his  present  state  of  privation  his  life  would  be  endan- 
gered ;  that  one  of  the  jury,  E.  F.,  being  duly  sworn  before  the 
said  court,  declared  that  he  was  seventy-six  years  of  age,  tliat 
the  health  of  him  the  said  E.  F.  was  greatly  impaired  by  an 
attack  of  illness  from  which  he  the  said  E.  F.  had  only  been 
relieved  about  a  month,  that  he  the  said  E.  F.,  from  his  peculiar 
state  of  privation  and  suft'ering,  was  so  ill  and  feeble  that  he 
could  not  walk  into  court  without  assistance,  and  that  he  the 
said  E.  F.  firmly  believed,  that,  if  he  should  be  compelled  to  con- 
tinue on  the  said  jury  any  further  length  of  time  under  his  then 
state  of  privation  and  restriction,  the  life  of  him  the  said  E.  F. 
would  be  in  danger;  and  A.  IL,  another  of  the  said  jury,  being 
duly  afiirmed  according  to  law,  declared  that  he  was  then  quite 
ill,  that  he  had  been  confined  all  the  month  of  December  then 
next  preceding  with  bilious  fever ;  that  the  eflects  of  this  attack 
still  left  his  frame  debilitated,  and  that  he  firmly  believed  that 
his  health  would  be  in  danger  by  being  kept  longer  on  the  jury 
under  his  then  state  of  privation  and  restriction,  as  ordered  by 
the  court ;  that  the  jury  were  then  ordered  by  the  court  to  with- 
draw to  their  room  where  they  had  been  deliberating,  and  Dr. 
J.  K.,  a  physician  of  great  respectability,  was  then  and  there 
directed  by  the  court  to  visit  the  said  jurors  who  alleged  that 
they  were  sick  ;  that  the  said  Dr.  J.  K.  did  so  visit  the  jurors  in 
their  room,  in  the  absence  of  the  defendant  and  his  counsel, and 
without  their  consent,  and  returned  to  the  said  court, and  being 
then  for  the  first  time  sworn,  did  depose  that  he  bad  attended 
the  said  E.  F.  about  a  month  previous  to  the  said  time,  the  said 
E.  F.  having  then  a  disease  of  the  brain,  and  that  the  life  of  the 
said  E.  F.  would,  in  the  opinion  of  the  said  J.  K.,  be  endan- 
gered by  a  continuance  of  his  present  state  of  privation  and 
restriction,  as  it  might  produce  a  return  of  the  disease ;  and  the 
said  Dr.  J.  K.  then  and  there  further  deposed,  as  his  opinion  to 
the  said  court,  that  the  life  of  the  said  'A.  H.  was  not  in  imme- 
diate danger,  but  that  he  was  ill,  and  that  his  health  would  be 
endangered  if  he  continued  to  remain  in  his  present  state  of 
privation  and  restriction.  And  the  said  J.  C.  further  says,  that 
at  half-past  twelve  o'clock  in  the  afternoon  of  the  same  day,  the 
said  court  ordered  the  said  jury  to  be  brought  into  court,  and 
the  said  jury  being  then  and  there  asked  if  they  had  agreed  upon 
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their  verdict,  answered  that  thej^^  had  not.  And  the  said  court 
then  and  there,  without  and  against  the  consent  of  the  said  J.  C, 
ordered  the  said  jury  to  be  dismissed,  the  said  court  declaring, 
then  and  there,  their  opinion  that  a  case  of  necessity  for  the  dis- 
charge of  the  said  jury,  as  contemplated  by  the  supreme  court 
of  this  commonwealth,  in  'the  case  of  The  Commonwecdth  v. 
Cook,  had  been  made  to  appear.  And  the  said  J.  C.  further 
says,  that  during  all  this  time,  viz.,  from  Saturda}',  the  twenty- 
third  of  April,  from  half-past  ten  o'clock  in  the  evening  of  that 
day,  until  Monday,  the  twenty-fifth  day  of  April,  at  half-past 
twelve  o'clock  in  the  afternoon  of  that  day,  the  said  jury  were 
kept  by  order  of  the  said  court  without  meat  or  drink,  but  had 
the  use  of  fire  and  candles,  and  that  during  the  trial  the  said 
jury  were  allowed  to  eat  and  drink.  And  the  said  J.  C.  further 
says,  that  after  thesaid  jury  had  been  without  meat  or  drink  for 
the  space  of  twenty-four  hours,  the  said  court  then  and  there, 
after  asking  the  consent  of  the  commonwealth  and  the  defend- 
ant, authorized  the  said  jury  to  take  some  refreshment,  if  a 
majority  of  the  said  jury  would  agree  to  the  same  ;  but  that  a 
majority  of  the  jury  would  not  agree  to  the  taking  of  such  re- 
freshment at  that  time,  until  the  verdict  was  agreed  upon  ;  after 
which  declaration  the  court  refused  to  grant  permission  to  any 
one  of  the  said  jury  to  take  any  food  or  refreshment  whatever. 
And  the  said  J.  C.  further  says,  that  during  the  time  of  the  pri- 
vations and  restrictions  of  the  said  jury,  the  said  defendant 
prayed  the  said  court  that  the  said  jury  or  any  of  them  might 
take  food  and  refreshments;  and  after  the  declaration  of  thesaid 
jurors  that  they  were  sick,  the  said  defendant  then  prayed  that 
the  said  sick  jurors  might  be  allowed  food  and  refreshment.  All 
which  said  praying  of  the  said  defendant  thesaid  court  then  and 
there  refused.  And  the  said  J.  C.  further  says,  that  he  the  said 
J.  C.  now  here  pleading,  and  the  said  J.  C.  in  the  said  indictment 
last  mentioned,  is  tiie  same  identical  person,  etc.(?') 

(r)  'J'lic  autliurifits  I)eiiriiijf  on  this  sj)c,cies  of  plea  arc  colU'ctcd  in  Wli.  Cr.  PI. 
&  l*r.  §  4[)()  et  sKf.;  and  it  was  tlicro  sliown,  tliat,  while  the  iedoral  courts  and 
the  courts  of  Massachusetts,  New  York,  i\iississii)i)i,  and  Kentucky,  hold  that  the 
discharge  of  a  jury  in  a  previous  trial  for  a  capital  ollcnce  is  lio  bar  to  subsc- 
(piont  proceedings,  the  courts  of  rennsylvania,  North  Carolina,  Tennessee,  and 
perhaps  of  Alabama,  maintain  the  doctrine  that  where  a  prisoner  in  such  case  is 
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(1158)  Plea  that  six  of  the  grand  jurors^  by  whom  the  hill  was  found., 
were  not  duly  qualified.{w) 

Tliat  J.  K  C,  R.  M.  C.  S.,  H.  B.,  J.  F.,  T.  J.  H.,  and  J.  B., 
six  of  the  grand  jurors  by  whom  the  said  indictment  was  found 
and  returned  into  the  said  court  at  the  said  April  term  thereof, 
were  not  all  of  them  the  above  named  six  grand  jurors,  nor  any 
one  of  them,  at  the  time  they  so  acted  and  at  the  time  the  said 
indictment  was  found  and  returned,  duly  and  legally  qualified 
to  act  as  such  grand  jurors;  in  this,  they  the  said  six  grand 
jurors,  nor  any  one  of  them,  had  not  then  and  there  been  drawn 
by  the  clerk  and  sheriff  of  the  county  of  Warren  aforesaid, 
either  at  a  regular  term  of  the  said  circuit  court  (next  preceding 
the  said  April  term  of  the  said  circuit  court),  there  in  open 
court,  or  by  the  said  clerk  and  sheriff  and  in  the  presence  of  the 
judge  of  probate  of  the  county  of  Warren  aforesaid,  sixty  days 
next  before  the  said  April  term  of  the  said  circuit  court  of  the 
county  of  Warren  aforesaid,  as  jurors  liable  to  serve  out  for  the 
first  week  of  the  aforesaid  circuit  court,  at  the  said  April  terra 
thereof,  then  and  there  from  a  list  of  the  names  of  all  the  free- 
holders (being  citizens  of  the  United  States),  and  householders 
of  the  county  of  Warren  aforesaid,  as  liable  to  serve  as  jurors 
in  the  circuit  court  of  the  county  of  Warren  aforesaid,  as  re- 
turned either  in  term  time  of  the  said  circuit  court  or  to  the 
clerk  thereof  at  his  ofiice  in  vacation,  by  the  assessor  of  taxes 
of  the  county  of  Warren  aforesaid  ;  nor  were  all  of  them  the 
above  named  six  grand  jurors,  nor  was  any  one  of  them,  then 
and  there  summoned  as  persons  liable  to  serve  as  jurors  for 
the  first  week  of  the  said  April  term  of  the  said  circuit  court 
of  Warren  county  aforesaid,  then  and  there  by  virtue  of  a 
special  writ  of  venire  facias  then  and  there  awarded  by  the  said 
circuit  court  at  the  said  April  term  thereof,  directing  the  said 
sherift'  of  the  said  county  of  Warren  to  summon  persons  there 

once  on  trial  he  is  in  jeopardy  witliin  the  meaning  of  the  constitution,  and  can 
not  be  retried. 

The  arguments  in  favor  of  the  position  assumed  in  the  hitter  cases,  are  power- 
fully expressed  by  Gibson,  C.  J.,  in  Com.  v.  Clue,  3  llawle,  498,  the  case  from 
■which  the  plea  in  the  text  is  taken. 

(w)  State  V.  Rawlins,  8  Sm.  &  M.  GOO  ;  Wh.  Cr.  PI.  &  Pr.  §§  34-1  et  seq.,  350, 
406. 
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liable  to  serve  as  jurors  at  the  said  April  term  of  the  said  cir- 
cuit court,  for  the  lirst  week  thereof;  nor  were  all  or  any  of  the 
above  named  six  grand  jurors  then  and  there  summoned  as  tales 
jurors  by  the  said  sheriif,  as  liable  to  serve  as  such  jurors  for 
the  first  week  of  the  said  term  of  said  court,  then  and  there 
by  virtue  of  an  order  of  said  court;  nor  had  all  and  every  one 
of  the  jurors  of  the  regular  panel  of  the  jurors  summoned  and 
in  attendance  at  the  said  term  of  the  said  court  for  the  first 
week  thereof,  afi\iiled  in  their  attendance  at  the  said  April  term 
of  said  court  for  the  first  week  thereof;  nor  had  the  regular 
panel  of  the  jurors  summoned  and  in  attendance  upon  the  said 
court  at  the  said  term  thereof,  as  liable  to  serve  as  jurors  for 
the  first  week,  been  gone  through  with,  then  and  there  to  con- 
stitute a  grand  jury  to  serve  at  the  said  term  of  said  court,  by 
lot,  when  the  names  of  the  said  six  grand  jurors  above  men- 
tioned were  drawn,  by  lot,  to  serve  as  grand  jurors  for  the  said 
term  of  said  circuit  court ;  nor  were  all  the  above  named  six 
grand  jurors,  nor  any  one  of  them,  summoned  by  the  sheriff  of 
said  county  from  the  bystanders,  then  and  there  to  serve  as  jurors 
for  the  first  week  of  this  said  term  of  said  court.  {Conclude 
as  ante,  etc.) 

(1159)  Plea  that  goods  xohich  defendant  was  charged  with  rescuing 
from  the  sheriff,  ivho  had  seized  them  under  an  execution 
against  a  third  -party^  were  in  fact,  at  the  time,  the  property 
of  arid,  in  the  possession  of  the  defendant.{x) 

And  now  said  A.  Iv.,  protesting  that  he  is  not  guilty  of  the 
premises  charged  in  said  indictment,  and  reserving  a  right  to 

(x)  Tliis  i)lca  was  sustained  by  the  supreme  court  of  Massachusetts  in  Com. 
V.  Kcnnanls,  8  Pick.  133,  as  a  bar  to  an  indii-tment  wliioli  is  trivcu  supra,  STf), 
charpiug  tlie  defendant  with  rescuing  ffoods  from  tlie  slicriifs  custody.  "  TliC 
(luestion,"  said  l*ari<er,  C.  .J.,  "is  rechieed  to  tlils,  wliethiT  the  owner  of  <roods 
•whirl)  are  in  liis  actual  possession  may  not  lawfully  defi'ud  liis  jiossession  of  tliem 
against  a  seizure  or  an  attachment  by  an  ollicer,  who  comes  to  take  them  on  a 
precept  against  another  person  who  lias  no  right  or  interest  in  the  goods. 

"  Certaiidy  the  ollicer  in  such  case  wouhl  be  a  tres])asser,  i'or  he  does  not  act 
under  any  jirecept  against  such  owners,  nor  is  he  coniuuinded  to  take  their  goods. 
Actions  of  trespass  against  ollicers  thus  transgressing  are  among  the  most  com- 
mon actions  in  our  courts,  and  they  depend  upon  the  same  principle  as  actions 
of  assault  ami  battery,  or  false  imprisomnent,  by  one  who  is  ;irrested  on  a  writ  or 
warrant  against  another  person,  hi  such  case  there  is  no  authority  for  the  arrest, 
anrl  the  person  making  it,  whether  by  mistake  or  design,  is  a  mere  tresjiasser. 
And  the  same  facts  which  would  sustain   an  action  of  trespass  by  the  person  ar- 
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waive  this  [)lea  and  plead  anew  at  the  court  above,  demands 
judgment  of  said  indictment,  and  all  and  every  part  thereof,  and 

rested,  -will  justify  resistiincc  which  may  be  necessary  to  defend  his  personal 
liberty,  short  of  injurious  violence  to  the  ofiicer. 

"  AV'e  cannot  distinguish  betwec^n  an  ofBcer  who  assumes  to  act  under  a  void 
precept,  and  a  stranger  who  should  do  the  same  act  without  any  precept ;  for  a 
command  to  an-est  the  person  or  seize  the  goods  of  B.  is  no  authority  against 
the  person  or  goods  of  A.  And  an  officer  without  a  precept  is  no  officer  in  the 
particular  case  in  which  he  so  undertakes  to  act.  The  officer  must  judge  at  his 
peril  in  regard  to  the  person  against  whom  he  is  commanded  to  act.  This  is 
said  to  be  hard,  but  it  is  a  hardship  resulting  from  the  voluntary  assumption  of 
a  hazardous  oflice,  and  considering  that  in  all  cases  of  doubt  the  officer  may 
require  indemnity  before  he  executes  his  precept,  the  hardship  is  imaginary. 
Marshall  r.  Hosmer,  4  Mass.  R.  G3  ;   Bond  v.  Ward,  7  Mass.  R.  123. 

"  It  is  said  that  the  owner  of  goods  seized  or  attached  on  a  precept  against 
another,  has  legal  remedies  by  action  of  replevin,  trover,  or  trespass,  and  there- 
fore ought  not  to  be  allowed  to  protect  his  goods  with  a  strong  hand,  for  this 
power  may  be  abused  so  as  to  recover  the  property  of  the  debtor,  and  so  the 
creditor  may  be  disabled  from  obtaining  satisfaction.  Such  a  mischief  may 
happen  :  but  it  is  not  a  fair  argument  against  the  existence  of  a  ri^ht,  that  it 
may  be  abused.  If  the  right  did  not  exist,  great  abuses  might  come  from  the 
power  in  officers  to  take  any  person's  property  upon  suspicion  or  suggestion  that 
it  belongs  to  the  debtor,  and  the  owner  might  be  driven  to  a  replevin,  in  which 
he  must  give  bond  Avitli  surety,  or  to  his  action  for  damages,  in  which  the  ex- 
pense may  consume  the  value  of  the  property. 

"  But  it  is  again  said,  that  the  rule  sought  to  be  established  by  the  defence 
will  deprive  creditors  of  the  power  of  trying  the  question  of  property  in  cases 
where  there  may  be  grounds  to  believe  that  it  is  covered  by  the  person  in  pos- 
session claiming  to  be  the  owner.  But  the  creditor  is  not  without  a  legal  remedy. 
He  may  have  an  action  on  the  case  for  interrupting  unlawfully  his  attachment. 
The  officer  may  have  an  action  of  trespass  if  the  goods  are  taken  out  of  his  pos- 
session. And  the  trustee  process  will  compel  the  possessor  to  make  full  disclo- 
sure of  his  right  to  hold.  And  besides  all  this,  the  party  is  liable  to  indictment, 
and  if  he  fails  in  making  out  his  right  strictly,  will  incur  a  severe  penalty. 

"  It  will  be  recollected  that  this  is  a  criminal  prosecution  against  persons  who 
were  in  actual  i>ossession  of  the  goods,  being  the  acknowledged  owners,  or  their 
servants  to  whose  care  they  were  committed ;  that  they  did  nothing  more  than 
defend  with  no  more  than  necessary  force  their  possession.  This  decision,  there- 
fore, will  form  no  precedent  for  cases  which  may  be  differently  circumstanced. 
Mooney  i\  Leach,  1  W.  Bl.  655;  Ackworth  v.  Kemp,  1  Dougl.  40;  Sanderson 
V.  Baker,  2  W.  Bl.  832. 

"We  have  had  no  authorities  cited  on  the  part  of  the  commonwealth  which 
have  any  tendency  to  show  that  the  owner  and  possessor  of  goods  may  not 
defend  them  against  an  ofhcer  who  comes  to  seize  them  as  another  person's. 
That  a  man  may  defend  his  person,  his  lands,  or  goods,  against  the  intrusion  or 
invasion  of  those  who  have  no  lawful  authority  over  them,  would  seem  entirely 
unquestionable.  If  the  ofiicer  believes  the  possession  is  only  colorable,  and  the 
claim  of  projierty  fraudulent,  if  backed  by  the  creditor's  orders,  or  secured  by 
bond  of  indemnity,  he  will  take  care  to  be  so  attended  as  to  be  protected  against 
insult  in  the  execution  of  his  precept. 

"There  are  cases  which  show,  that,  if  an  officer  having  a  precept  against  a 
person  privileged  from  arrest,  shall  arrest  him,  he  will  not  be  a  trespasser.  But 
in  such  case  he  is  commanded  to  arrest  the  particular  person,  and  is  supposed  to 
know  nothing  of  the  privilege ;  the  party  therefore  shall  be  held  to  apply  for 
his  discharge  to  the  court  having  jurisdiction  of  the  matter." 
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for  plea  says,  as  to  the  force  and  arms  and  whatever  is  against 
the  peace  in  said  first  and  second  counts  in  said  indictment  men- 
tioned, and  the  wounding  therein  supposed  to  be  done,  he  is  not 
guilty  thereof  in  manner  and  form  as  he  is  charged  therewith 
in  said  indictment,  and  of  this  he  puts  himself  upon  the  countr}'. 
And  as  to  the  residue  of  the  offences  charged  in  said  indictment, 
and  as  to  the  assaulting,  beating,  bruising,  evil  treating,  and 
forcibly  and  with  a  strong  hand  depriving  of  the  care,  custody, 
and  keeping  and  possession  of  goods  and  chattels,  the  said  K. 
says  that  said  commonwealth  ought  not  to  prosecute  and  charge 
him  therefor,  because  he  says  that  said  D.  D.  B.,  in  said  indict- 
ment mentioned,  and  one  S.  F.  C,  hefore  and  on  the  said  second 
day  of  October  last,  and  at  the  time  when  said  offence  is  sup- 
posed to  have  been  committed,  were  lawfully  possessed  of  a  cer- 
tain shop  in  Congress  Street,  in  said  Boston,  and  of  certain 
goods  and  chattels  then  and  there  in  said  shop,  being  the  same 
goods  and  chattels  in  said  second  count  in  said  indictment  men- 
tioned, which  said  goods  and  chattels  were  then  and  there  the 
proper  goods  and  chattels  of  said  B.  and  C,  and  being  so  pos- 
sessed and  seised  thereof,  the  said  T.  I.  S.,  just  before  the  said 
time,  when,  etc.,  to  wit,  on  said  second  day  of  October,  was  un- 
lawfully in  said  shop,  and  with  force  and  arms  making  a  great 
noise  and  disturbance,  and  at  said  time,  when,  etc.,  stayed 
and  continued  therein  making  such  noise  and  disturbance,  with- 
out leave  or  license,  and  against  the  will  of  said  B.  and  C,  and 
then  and  there,  with  force  and  arms,  and  with  a  strong  hand, 
kept  said  B.  and  C.  out  of  possession  of  said  shop  and  of  said 
goods  and  chattels,  and  then  and  there,  and  during  a  long  time, 
disturbed  said  ]>.  and  C.  in  the  use  and  enjoyment  of  said  shop 
and  of  said  goods  and  chattels,  and  greatly  annoyed  said  B.  and 
C.  in  the  peaceable  possession  and  enjoyment  of  said  shop  and 
of  said  goods  and  chattels,  and  thereupon  the  said  B.  then  and 
there  requested  said  S.  to  cease  from  making  his  said  noise  and 
disturbance,  and  to  go  and  depart  from  said  shop,  and  to  give  up 
and  relinquish  said  goods  and  cliattcls  to  said  B.  and  C,  the 
lawful  owners  thereof,  which  S.  then  and  there  refused  to  do. 
Whereupon  tlic  said  B.  did  specially  pra}'  and  request  said  K. 
to  aid  and  assist  him  the  said  B.  in  the  defence  of  the  possession 
of  said  shop  and  of  said  goods  and  chattels;  and  thereupon  said 
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B.  and  K.,  in  defence  of  said  possession  of  said  shop  and  of  said 
goods  and  chattels,  gently  laid  their  hands  upon  said  S.  in  order 
to  remove  him  from  said  shop,  and  did  then  and  there  remove 
said  S.  from  said  shop  and  from  said  goods  and  chattels,  as  they 
lawfully  might  do  for  the  cause  aforesaid,  doing  the  said  S.  no 
unnecessary  harm  or  injury;  all  which  are  the  same  assaulting, 
beating,  bruising,  and  evil  treating,  and  with  force  and  a  strong 
hand  depriving  said  S.  of  the  care,  custody,  and  possession  of 
said  goods  and  chattels  in  said  first  and  second  counts  mentioned, 
and  therein  supposed  to  be  done;  and  this  said  K.  is  ready  to 
verify;  wherefore  he  prays  judgment  of  said  indictment,  whether 
said  commonwealth  ought  or  can  prosecute  him  for  the  prem- 
ises, and  that  he  may  be  discharged  thereof  without  day. 

A.  K. 

(1160)  Replication. 

And  now  J.  T.  A.,  the  attorney  of  said  commonwealth,  here 
in  court  agrees  to  the  above  reservation  as  to  so  much  of  said 
plea  as  that  whereof  the  said  A,  puts  himself  on  the  country, 
for  the  commonwealth  doth  the  like.  And  as  to  the  rest  and 
residue  of  said  plea,  he  says,  that  the  said  commonwealth  ought 
not,  by  reason  of  anything  therein  contained,  to  be  precluded 
from  prosecuting  the  said  A.  for  the  several  matters  and  things 
in  said  indictment  charged  upon  him  ;  because  he  says  that  at 
the  time  in  said  indictment  alleged,  he  the  said  A.  committed 
the  several  assaults,  batteries,  and  trespasses  in  said  indictment 
set  forth,  of  his  own  wrong,  and  without  any  such  cause  as  he 
hath  in  pleading  alleged;  and  this  he  prays  may  be  inquired  of 
by  the  country.  J,  T.  A.,  Attorney,  etc. 

And  the  said  K.  doth  the  like.  A.  Iv. 
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CHAPTER  II. 

DEMURRERS,  (a) 

(1161)  Demurrer  to  an  indictment  or  information. 

(1162)  Joinder  to  same. 

(1163)  Demurrer  to  a  plea  in  bar. 

(1164)  Joinder  to  same. 

(1165)  Demurrer  to  plea  of  autrefois  acquit. 

(1166)  Joinder  in  demurrer  to  same. 

(1161)  Demurrer  to  an  indictment  or  information. {b) 

And  the  said  J.  S.,  in  his  own  proper  person,  cometh  into 
court  here,  and  having  heard  the  said  indictment  {or  information) 
read,  says,  that  the  said  indictment  {or  information)  and  the  mat- 
ters therein  contained,  in  manner  and  form  as  the  same  are  above 
stated  and  set  forth,  are  not  sufficient  in  law,  and  that  he  the 
said  J.  S.  is  not  bound  by  the  law  of  the  land  to  answer  the 
same;  and  this  he  is  ready  to  verify  ;  wherefore,  for  want  of  a 
sufficient  indictment  {or  information)  in  this  behalf,  the  said  J. 
S.  prays  judgment,  and  that  by  the  court  he  may  be  dismissed 
and  discharged  from  the  said  premises  in  the  said  indictment 
{or  information)  specified. 

(1162)  Joinder  to  samc.{c) 

And  J.  N.,  who  prosecutes  for  the  said  state  in  this  behalf, 
says,  that  the  said  indictment,  and  the  matters  therein  con- 
tained, in  manner  and  form  as  the  same  are  above  stated  and  set 
forth,  are  sufficient  in  law  to  compel  the  said  J.  S.  to  answer 
the  same;  and  the  said  J.  N.,  who  prosecutes  as  aforesaid, 
is  ready  to  verify  and  prove  the  same,  as  the  court  here  shall 
direct  and  awanl ;  wherefore,  inasmuch  as  the  said  J.  S.  hath 
not  answered  to  the  said  indictment,  nor  hitherto  in  any  man- 

(a)   Sec  Wh.  Cr.  PI.  &  Tr.  §  400. 

(h)  Arch.  (;.  V.  102.     See  Wh.  Cr.  PI.  &  Pr.  §  400. 

(c)   Arch.  C.  P.  103. 
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ner  denied  the  same,  the  said  J.  N.,  who  prosecutes  as  aforesaid, 
prays  judojment,  and  that  the  said  J.  S.  may  be  convicted  of  the 
premises  in  the  said  indictment  specified. 

( The  like  form^  mutatis  mutandis,  may  be  adopted  in  the  case  of 
informations.) 

(1163)  Demurrer  to  a  jjlea  in  bar.{d) 

And  J.  ]Sr.,  who  prosecutes  for  the  said  state  in  this  behalf,  as 
to  the  said  plea  of  the  said  J.  S.,  by  him  above  pleaded,  says  that 
the  same,  and  the  matters  therein  contained,  in  manner  and  form 
as  the  same  are  above  pleaded  and  set  forth,  are  not  sufficient 
in  law  to  bar  or  preclude  the  said  state  from  prosecuting  the 
said  indictment  against  him  the  said  J.  S. ;  and  that  the  said 
state  is  not  bound  by  the  law  of  the  land  to  answer  the  same ; 
and  this  he  the  said  J.  N.,  who  prosecutes  as  aforesaid,  is  ready 
to  verify  ;  wherefore,  for  want  of  a  sufficient  plea  in  this  behalf, 
he  the  said  J.  N.  for  the  said  state  prays  judgment,  and  that 
the  said  J.  S.  may  be  convicted  of  the  premises  in  the  said 
indictment  specified. 

(1164)  Joinder  to  same.{e) 

And  the  said  J.  S.  says,  that  his  said  plea  by  him  above 
pleaded,  and  the  matters  therein  contained,  in  manner  and  form 
as  the  same  are  above  pleaded  and  set  forth,  are  sufficient  in  law 
to  bar  and  preclude  the  said  state  from  prosecuting  the  said 
indictment  against  him  the  said  J.  S. ;  and  the  said  J.  S.  is 
ready  to  verify  and  prove  the  same,  as  the  said  court  here  shall 
direct  and  award ;  wherefore,  inasmuch  as  the  said  J.  IST.,  for  the 
said  state,  hath  not  answered  the  said  plea,  nor  hitherto  in  any 
manner  denied  the  same,  the  said  J.  S.  prays  judgment,  and  that 
by  the  court  here  he  may  be  dismissed  and  discharged  from  the 
said  premises  in  the  said  indictment  specified. 

(d)  Arch.  C.  P.  103.     See  Wli.  Cr.  Tl.  &  Pr.  §  400  et  seq. 

A  demurrer  to  n  plea  in  abatement  is  in  the  same  form,  e.xcept  that  it  eonchules 
■witli  praying  "judgment,  and  that  the  said  indictment  may  be  adjudged  good, 
and  that  tlie  said  J.  S.  may  further  answer  tliereto,"  etc. 

(e)  Arch.  C.  P.  103. 

The  joinder  is  the  same  if  the  demurrer  be  to  a  plea  in  abatement,  except  that 
it  concludes  with  praying  "judgment,  and  that  the  said  indictment  may  be 
(luashed,"  etc. 
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(1165)  Demurrer  to  j^lea  of  autrefois  acquit.{f) 

And  J,  K.,  who  prosecutes  for  the  said  state  in  this  behalf, 
Cometh  and  saith,  that  for  and  notwithstanding  anything  in  the 
said  plea  of  the  said  J.  A.  and  J.  V.,  by  them  above  pleaded, 
the  said  (state)  ought  further  to  prosecute  them  the  said  J.  A. 
and  J.  v.,  by  reason  of  the  premises  in  the  said  indictment  to 
which  the  said  plea  is  above  pleaded,  mentioned  ;  because  he 
saith  that  the  said  plea,  and  the  matters  therein  contained,  are 
not  sufficient  in  law  to  bar  the  said  state  from  further  prosecut- 
ing them  the  said  J.  A.  and  J.  V.,  by  reason  of  the  premises  in 
the  said  indictment  to  which  the  said  plea  is  above  pleaded, 
mentioned ;  and  this  the  said  J.  K.  is  ready  to  verify  ;  where- 
fore he  prays  judgment,  that  the  said  state  may  further  prose- 
cute them  the  said  J.  A.  and  J.  Y.,  by  reason  of  the  premises  in 
the  said  indictment  to  which  the  said  plea  is  above  pleaded, 
mentioned ;  and  that  the  said  J.  A.  and  J.  V.  may  answer  over 
to  the  same  indictment. 

(1166)  Joinder  in  demurrer  to  same. 

And  the  said  J.  V.  and  J.  A.,  being  now  here  as  aforesaid,  in 
their  proper  persons,  under  the  custody  of  the  said  sheritf  of  the 
county  of  Middlesex,  say,  that  the  said  plea  of  them  the  said  J. 
V.  and  J.  A.  in  form  aforesaid  above  pleaded,  and  the  matter 
therein  contained,  are  sufficient  in  law  to  bar  the  said  state  from 
further  prosecuting  them  the  said  J.  V.  and  J.  A.,  by  reason  of 
the  premises  in  the  said  indictment  to  which  the  said  plea  is 
above  pleaded,  mentioned  ;  and  this  they  are  ready  to  verify, 
etc, ;  wherefore,  as  before,  they  pray  judgment,  and  that  the  said 
state  may  be  barred  from  further  prosecuting,  by  reason  of  the 
premises  mentioned  in  the  said  indictment,  to  wliich  the  said 
j)lea  of  them  the  said  J.  V.  and  J.  A.  is  above  p]cade<l  ;  and  that 
tliey  may  be  dismissed  this  court  without  day,  etc. 

(/)  See  Stark.  C.  1*.  471;  see  sup?'a,  §  lljO,  note. 
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[the  FICrRES  IN  THIS  INDEX  REFER  TO  THE  FORMS.] 

ABATEMENT, 

form  of  pleas  of,  1141,  et  seq, 
ABDUCTION, 

under  New  York  Rev.  Sts.  vol.  2,  p.  553,  §  25,  200. 
Of  a  white  person,  under  Ohio  Stat.  p.  51,  §  14,  201. 
Attempt  to   carry  a  white  person  out  of   the  state,   under  Ohio 

statute,  p.  51,  §  14,  202. 
Kidnapping.     Attempt  to  carry  off  a  black  person,  under   Ohio 
statute,  p.  51,  §  15,  203. 
ABORTION, 

Production  of  abortion  at  common  law.  First  .count.  By  assault 
and  thrusting  an  instrument  in  the  prosecutrix's  womb,  she 
being  "  big,  quick,  and  pregnant,"  204. 

Second  count,  averring    prosecutrix  to   be  "  big  and   preg- 
nant," 205. 
Third  count,  merely  averring  pregnancy  in  same,  206. 
Assault  on  a  woman  with  quick  child,  so  that  the  child  was  brought 

forth  dead.     (At  common  law),  207. 
Against  A.  the  principal,  for  producing  an  abortion  by  using  an 
instrument  on  the  person  of  a  third  party,  and  B.  an  accessary 
before  the  fact,  under  the  English  statute,  208. 
Administering  a  potion  at   common  law  with  the  intent  to  i)ro- 

duce  abortion,  209. 
Producing  abortion  in  New  York,  2  R.  S.  550,  551,  §   9.  2d  ed. 

210. 
Same  in  Massachusetts,  210a. 
Another  form,  210ft. 

Against  accessary  before  the  fact  with  unknown  principal,  2U)c. 
Form  used  in  Piiiladelphia  in  1880,  210c/. 
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ABORTION Continued. 

Same  averring  death,  2l0e. 

Administering  medicine  under  the  Indiana  statute,  with  intent  to 

produce  abortion,  211. 
Attempt  to  procure  abortion  by  administering  a  drug,  under  Ohio 

statute,  212. 
Conspiracies  to  commit  abortion,  G29. 
ABUSING  JUSTICE, 

in  discharge  of  duties,  indictment  for,  9  60. 
ACCESSARIES, 

general  requisites  of  indictments  against,  97,  note. 
Time  of  trial  and  venire  of,  97,  note. 
Accessaries  before  the  fact,  who,  97,  note. 
Accessaries  after  the  fact,  97,  note. 
Principals  in  first  and  second  degrees,  97,  note. 
Indictments : 

Against  accessary  before  the  fact,  together  with  the  principal,  97. 
Against  an  accessary  before   the  fact,  the  principal  being  con- 
victed, 98. 
Against  accessary  after  the  fact  with  the  principal,  99. 
Against  an  accessary  after  the  fact,  the  principal  being  convicted, 

100. 
Against  accessary  before  the  fact  generally  in  Massachusetts,  101. 
Indictment  against  an  accessary  before   the   fact,  in   murder,   at 

common  law,  102. 
Against  accessaries  before  the  fact  in  Massachusetts,  103. 
Against  an  accessary  for  harboring  a  principal  felon  in  murder,  104. 
Against  an  accessary  to  a  burglary  after  the  fact,  105. 
Against  principal  and  accessaries  before  the  fact,  in  burglary,  100. 
Against  accessary  before  the  fact  to  suicide.     First  count,  against 

suicide  as  principal  in  the  first  degree,  and  against  party  aiding 

him  as  principal  in  the  second  degree,  107. 

Second  count,  against  defendant  for  murdering  suicide,  108. 
Against  a  defendant  in  murder  who  is  an  accessary  before  the  fact 

in  one  county  to  a  murder  committed  in  anotlier,  109. 
[For  other  forms  of  indictments  against  accessaries  in  homicide, 

see  post,  132,  15G,  etc.,]  110. 
Larceny.     Against  principal  and  accessary  before  the  fact.  111. 
Against  accessary  for  receiving  stolen  goods,  112. 
Against  accessary  for  receiving  the  principal  felon,  113. 
ACQUIT.  (See  Autuefois  Acquit.) 
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ADDITION, 

how  to  be  set  forth,  2,  note. 

Plea  that  the  defendant  has  none,  1141,  etc. 

Plea  that  the  defendant  has  a  wrong  one,  1144. 
ADULTERATED  FOOD, 

selling,  759,  et  seq. 
ADULTERY, 

requisites  of  indictment,  995,  note. 

Indictment  for,  995,  et  seq. 
AFFIRMATIONS, 

of  grand  jury,  how  averred,  12,  note. 
AFFRAY, 

at  common  law,  indictment  for,  850. 
ALABAMA, 

commencement  and  conclusion  of  indictment,  (^5,  GG,  G7. 
Indictments  in: 

Against  principal  in  first  and  second  degree  for  mayhem  in  biting 
off  an  ear,  195. 

Maliciously  breaking  prosecutor's  arm  with  intent  to  maim  him, 
197. 

Playing  at  cards,  754. 

Keeping  a  gaming  table,  755. 

Against  overseer  for  refusing  to  repair  road,  791. 

Violation  of  license  laws,  817. 
AMBASSADOR, 

offences  against,  976.     (See  Foueigx  Minister.) 
AMENDMENTS, 

law  as  to,  2,  note. 
ANIMALS, 

malicious  mischief  to,  470,  et  seq. 
APPRENTICE, 

killing  by  hard  treatment,  162,  etc. 

Abuse  of,  indictment  against  master  for,  914-15. 
ARKANSAS, 

commencement  and  conclusion  of  indictment  in,  94,  95,  96. 
ARMED, 

going,  to  terror  of  people,  etc.,  866,  etc. 
ARMS, 

dangerous,  unla"wful  carrying  of,  866,  et  seq. 
ARSENAL  OF  U.  S., 

breach  of  peace  in,  indictment  for,  857. 
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ARSON, 

general  frame  of  indictment  at  common  law,  389. 
Kequisites  of  indictment  for,  389,  note. 
Indictments : 

Burning   unfinished   dwelling-house,  under   Mass.   Rev.   Sts.   ch. 

12G,  §  5,  390. 
Setting  fire  to  a  building,  whereby  a  dwelling-house  was  burnt  in 

the  night-time.     Mass.  Stat.  1852,  ch.  258,  §  3,  391. 
Burning  a   dwelling-house  in   the   day-time.     Rev.  Sts.  of  Mass. 

ch.  126,  §  2,  392. 
Setting  fire  to  a  building  adjoining  a  dwelling-house  in  the  day- 
time,  whereby  a    dwelling-house  was    burnt  in   the    day-time. 

Rev.  Sts.  of  Mass.  ch.  126,  §  2,  393. 
Burning  a  stable  within  the  curtilage  of  a  dwelling-house.     Rev. 

Sts.  of  Mass.  ch.  126,  §  3,  394. 
Burning  a  city  hall  in  the  night-time.     Rev.  Sts.  of  Mass.  ch.  126, 

§  3,  395. 
Burning  a  meeting-house  in  the  day-time.     Rev.  Sts.  of  Mass.  ch. 

126,  §  4,  396. 
Burning  a  vessel  lying  within  the  body  of  the  county.     Rev.  Sts. 

of  Mass.  ch.  125,  §  5,  397. 
Burning  a  dwelling-house  with  intent  to  injure  an  insurance  com- 
pany.    Rev.  Sts.  of  Mass.  ch.  126,  §  8,  398. 
Setting  fire  to  stacks  of  hay.     Rev.  Sts.  of  Mass.  ch.  126,  §  6,  399. 
Burning  a  dwelling-liouse  in  the  night-time.     Mass.  Stat.  1852, 

ch.  259,  §  3,  400. 
Burning  a  flouring-mill,  under  Ohio  statute,  401. 
Burning  a  dwelling-house,  under  Ohio  statute,  402. 
Burning  a  boat,  under  Ohio  statute,  403. 
Attempt  to  commit  arson.     Setting  fire  to  a  store,  under  Ohio 

statute,  404. 
Burning  a  stack  of  hay,  under  Ohio  statute,  405. 
Burning  u  meeting-house,  under  Vermont  statute,  406. 
Burning  one's   own  house,  with    intent  to  defraud    tlie  insurers, 

407. 
Burning  a  barrack  of  hay,  under  I'ennsylvania  statute,  408. 
Burning  stable,  under  same,  409. 
ASSAULTS, 

general  form  of  indictment,  213. 
Requisites  of  indictment  for,  213,  note. 
Common  assaults,  213,  note. 
Cases  where  battery  is  no  offence,  213,  note. 
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ASSAULTS Continued. 

Indictments : 

Indictment  for  a  common  assault,  213. 

Assault  without  battery,  214. 

Assault  and  battery.     Massachusetts  form,  215. 

Information  in  Connecticut  for  assault  and  battery  and  breach  of 
peace,  with  commencement  and  conclusion,  210. 

Assault  and  battery  in  New  York,  with  commencement  and  con- 
clusion, 217. 

Assault  and  battery  in  New  Jersey,  with  commencement  and  con- 
clusion, 218. 

Assault  and  battery  in  Pennsylvania,  with  commencement  and  con- 
clusion, 219. 

Threatening  in  a  menacing  manner,  under  Ohio  statute,  220. 

Assault  and  encouraging  a  dog  to  bite,  221. 

Assault  and  tearing  prosecutor's  hair,  222. 

Assaulting  tlie  driver  of  a  chaise,  and  overturning  the  chaise  with 
the  wheel  of  a  cart,  223. 

Assault  and  beating  out  an  eye,  224. 

Assault  and  riding  over  a  person  with  a  horse,  225. 

[For  assault  on  a  pregnant  woman,  see  204,  etc.],  226. 

Assault  by  administering  cantliarides  to  prosecutor,  227. 

Assault  by  administering  chloroform,  1056c. 

Assault  with  intent  to  kill  an  infirm  person,  by  throwing  him  on 
the  ground  and  beating  him,  228. 

For  throwing  corrosive  fluid,  with  intent,  etc.,  229. 

[See  for  "assaults  with  intent,"  etc.,  242,  etc.,  and  also,  1046, 
etc.],  230. 

Assault  with  beating  and  wounding  on  the  high  seas,  231. 

Assault  on  high  seas,  by  binding  the  prosecutor  and  forcing  an 
iron  bolt  down  his  throat,  232. 

Stabbing  with  intent  to  wound,  under  Ohio  statute,  p.  49,  §  6,  233. 

Shooting  with  intent  to  wound,  under  Ohio  statute,  p.  49,  §  6,  234. 

Assault  on  high  seas,  with  dangerous  weapon,  235. 

Another  form  for  same,  236. 

Same  in  a  foreign  port,  the  weapon  being  a  Spanish  knife,  237. 
Second  count,  same  as  first,  charging  the  instrument  ditfer- 

ently,  238. 
Third  count.     Assault  with  intent  to  kill,  239. 

Assault  and  false  imprisonment  at  comm^ji  law,  240. 

Assault  and  false  imprisonment,  witli  the  obtaining  of  five  dollars, 
241. 
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ASSAULTS Continued. 

Assault  with  intent  to  commit  murder  or  other  felony  at  commort " 

law,  242. 
Another  form  for  same,  243. 
Assault  with  intent  to  drown,  244. 
Assault  with  intent  to  murder,  under  the  New  York  Rev.  Stat.,  245. 

Second  count.     With  intent  to  maim,  246. 
Assault  with  intent  to  commit  a  felony  generally,  247. 
Felonious  assault,  under  the  Massachusetts  statute,  248. 
Assault  with  intent  to  murder,  under  same  statute,  248a. 
Shooting  in  Indiana,  2485. 

Assault  with  intent  to  murder,  in  South  Carolina,  249. 
Same  in  Indiana,  249a. 
Felonious  assault  with  intent  to  rob,  being  armed.     Rev.  Sts.  of 

Massachusetts,  ch.  125,  §  14,  250. 
Same  under  English  statute,  250a. 
Assault  with  intent  to  rob,  against  two,  251. 
Another  form  for  same,  252. 
Assault  with  intent  to  ravish,  253. 

Same  under  Revised  Statutes  of  Massachusetts,  ch.  125,  §  19,  254. 
Assault  with  intent  to  ravish,  under  Ohio  statute,  p.  48,  §  4,  255. 
Another  form  for  assault  with  intent  to  ravish,  256. 
Same  against  two,  257. 
Indecent  assault,  259. 

Indecent  assault  with  intent  to  have  an  improper  connection,  260. 
Indecent  assault  by  stripping,  261. 
Assault  with  intent  to  rape.     Attempting  to  abuse  a  female  under 

ten  years  of  age  under  Ohio  statute,  p.  48,  §  4,  262. 
Assault  with  intent  to  steal,  263. 
Injury  to  child  by  withholding  its  food,  263a. 
Assault  on  oflicers  of  justice. 

(See  Resistance  to  Officers  of  Justice.) 
Assaults  with  attempts  to  commit  offences.    See  Attempts,  Etc.) 
On  pregnant  women.  (See  Aijoktion.) 

ASSEMBLY, 

unlawful,  indictment  for,  851. 
ATTEMPTS  TO  COMMIT  OFFENCES, 
how  far  indictable,  1046. 
Indictments : 

Attempt  to  commit  an  offence,  1046. 

Attempt  to  burn  dwelling-house.     Rev.  Sts.  of  Mass.   ch.   133,  § 
12,  1017. 
722 


INDEX. 

ATTEMPTS Continued. 

Attempt  to  burn  a  dwelling-house  in  the  night-time,  by  breaking 

and  entering  a  building,  and  setting  fire  to  the  same.     Rev.  Sts. 

of  Mass.  ch.  133,  §  12,  1048. 
Attempt  to  commit  a  larceny  from  the  person  of  an  individual, 

by  picking  his  pocket.     Rev.  Sts.  of  Mass.  ch.  133,  §  12,  1049. 
Attempt  to  commit  arson,  etc.,  in  New  York,  under  2  Rev.-  Sts. 

G98,  §  3,  1050. 

First  count,  attempt  to  set  fire,  etc. 

Second  count.     Soliciting  another  to  commit  arson,  etc.  1051. 
Attempt  to  set  fire  to  a  house,  at  common  law,  1052. 
Conveying  instruments  into  a  prison  with  intent  to  facilitate  the 

escape  of  a  prisoner,  1053. 
Lying  in  wait  near  a  jail  in  order  to  secure  a  prisoner's  escape,  at 

common  law,  1054. 
Keeping  keys  with  intention  to  commit  burglary,  1055. 
Having  in  possession  implements  of  burglary,  105G. 
Attempting  to  drown,  1056a. 
Attempting  to  murder  by  explosion,  10565. 
Administering  chloroform,  etc.,  1056c. 
Attempt  to  obtain  money  by  means  of  false  pretences,  1057. 
Poisoning.     By  mixing  arsenic  with  water,  and  administering  the 

same  with  intent  to  kill,  under  Ohio  statute,  1058. 
Administering  poison  with  intent  to  murder,  1059. 
Administering  poison  with  intent  to  murder,  1059a. 
Administering  poison  with  intent  to  produce  miscarriage,  10595. 
Attempt  to  commit  suicide,  1060. 
Soliciting  to  buggery,  I060rt. 

(See  Assaults  avith  Intent.) 
For  attempts  to  revolt,  etc.  (See  Revolt.) 

For  attempts  to  commit  suicide,  1060.      (See  Suicide.) 
ATTORNEY, 

indictment  against  for  buying  notes,  913. 
AUCTION, 

indictment  for  holding  illegally,  1010. 
AUTREFOIS  ACQUIT  AND  CONVICT 

pleas  of,  requisites  of,  forms  of,  1150,  1151. 

BAIL, 

false  representation  of,  indictment  for,  506. 
BAILEE, 

embezzlement  by,  468a. 
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BANK  NOTES, 

how  to  be  averred,  2G4,  415,  note. 

forgery  of,  295,  et  seq. 

larceny  of,  428,  et  seq. 
Indictments : 

Passing  when  sham  as  a  cheat  at  common  law,  503. 

Passin;jj  when  sham  on  false  pretences,  53G. 

Conspiring  to  pass  same,  as  a  cheat  upon  the  public,  G35. 

Same,  as  a  cheat  upon  an  individual,  612. 
BANKRUPTCY, 

fraudulent,  469^'. 
BARRATOR, 

indictment  against,  780. 
BASTARD  CHILD, 

birth  of  in  secret,  and  murder  by  choking,  indictment  for,  157. 

Birth  of  in  secret,  and   murder  by  throwing  in  privy,  indictment 
for,  158. 

Birth  of  in  secret,  and  murder  by  strangling  in  linen  cloth,  159. 

Birth  of  in  secret,  and  murder  by  strangling,  in  Pennsylvania,  160. 

Concealing  death  of  by  throwing  in  well,  indictment  for,  183. 

Same,  not  stating  means  of  concealment,  indictment  for,  184. 

Same  under  English  statute,  185. 
BASTARDY.     (See  Fornication  and  Bastardy.) 
BATHING  PUBLICLY, 

indictment  for,  767. 
BAWDY  HOUSE.     (See  Disorderly  Houses,  Nuisance.) 
BEASTS, 

malicious  mischief  to,  470,  et  seq. 
BETTING, 

at  election,  indictment  for,  1023. 

At  horse-race,  indictment  for,  1024. 
BIGAMY, 

indictm(,'nts  for,  985,  et  seq. 

Requisites  of,  985,  note. 
MILLIARD  TABLES,  Etc., 

indiftiiK'iit  against,  736, 
I'.ILL  OF  FARTICULARS.     (Sec  Particulars.) 
BILLS  AM)  NOTES, 

liow  to  be  averred,  264,  415. 

larceny  of,  428,  et  seq. 

forgery  of,  264,  et  seij. 
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BITING  OFF  THE  EAR, 

indictment  for,  19G. 
BLASPHEMY, 

indictment  for,  9G3,  et  seq. 

(See  Libel,  Pkofanity.) 
BREACH  OF  PRISON, 
indictment  for,  878. 
BREACH  OF  THE  PEACE, 

conspiracy  to  commit,  G26,  etc.     (See  Riot.) 
BREAKING  INTO  HOUSE.  (See  Burglary,  Larcew.) 

Indictments : 

Into  close  and  cutting  down  tree,  470. 
Into  close  and  pulling  down  fence,  480. 
Into  house  and  frightening  pregnant  woman,  485. 
BREAKING  AVINDOWS  RIOTOUSLY, 

indictment  for,  853. 
BRIBERY.     (See  Corruption.) 

Of  member  of  house  of  representatives,  attempt  to,  indictment 

for,  1012. 
Of  legislator,  how  far  a  misdemeanor,  1012,  note. 
Of  constable,  attempt  to  effect,  indictment  for,  1013. 
Of  judge  of  U.  S.,  indictment  for,  1014. 
Against  justice  for  accepting,  1015. 
Of  voters  at  elections,  1016. 
BRIDGES, 

nuisances  to,  G74. 

Indictment  for  obstructing,  G74,  etc. 
BUGGERY.         (See  Sodomy.) 

solicitation  to,  lOGOa. 
BURGLARY, 

general  frame  of  indictment  for  (with  larceny),  at  common  law, 

3G7. 
Requisites  of  indictment,  307. 
Indictments : 

Burglary  and  larceny  at  common  law.     Another  form,  368. 

Second  count.     Receiving  stolen  goods,  369. 
Burglary  at  common  law  with  no  larceny,  370. 
Entering  dwelling  house  with  intent  to  steal,  under  English  statute, 

370a. 
House  breaking,  under  English  statute,  370b. 
Breaking  into  dwelling  house,  not  being   armed,  with  intent  to 
commit  larceny,  under  Massachusetts  statute,  371. 
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BURGLARY Continued. 

General  frame  of  indictment  in  New  York,  372. 

Burojlary  by  breaking  out  of  a  house,  373. 

Burglary  and  larceny,  and  assault  with  intent  to  murder,  374. 

Burglary,  with  violence,  37o. 

Burglary  and  rape,  376. 

Burglary  with  intent   to  ravish  :  with  a  count  for  burglary  with 

violence,  under  stat.  7  Wm.  IV.  and  1  Vict.  c.  86,  s.  2,  377. 
Burglary  and  larceny,  at  common  law,  by  breaking  into  a  parish 

church,  378. 
Burglary  and  larceny.     Breaking  and  entering  a  store  and  stealing 
goods,  under  Ohio  statute,  379. 
Under  Iowa  statute,  579«. 
Under  Indiana  statute,  3796. 
Under  English  statute,  379c. 
Under  Mass.  statute,  379of. 
Burglary  and  larceny.    Breaking  and  entering  a  meeting-house,  and 
stealing  a  communion  cup  and  chalice,  under  Ohio  statute,  380. 
Burglary.     Breaking  and  entering  a  storehouse  with  intent  to  steal, 

under  Ohio  statute,  381. 
Burglary.    Breaking  and  entering  a  shop  with  intent  to  steal,  under 

Ohio  statute,  382. 
Burglary.     Breaking  and  entering  a  dwelling-house  with  intent  to 

steal,  under  Ohio  statute,  383. 
Breaking  and  entering  a  mansion-house  in  the  daytime,  and  at- 
tempting to  commit  personal  violence,  under  Ohio  statute,  384. 
Breaking  and  entering  a  mansion-house  in  the  night  season,  and 

committing  personal  violence,  under  Ohio  statute,  385. 
Against  a  person  for  attemjjting  to  break  and  enter  a  dwelling  house 

at  night,  at  common  law,  386. 
Breaking  a  storehouse  with  intent  to  enter  and  steal,  at  common 

law,  387. 
Being  found  by  night  armed,  with  intent  to  break  into  a  dwelling 
house,  and  commit  a  felony  therein,  388. 
BURNING,  etc.  (See  Arson.) 

lUKlAL, 

preventing,  etc.,  indictment  for,  821-7. 
lUHKING, 

indictment  for,  821-7. 
BUSINESS, 

offensive.  CSee  Nuisanck.) 
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CAPTAIN  OF  VESSEL, 

indictment  against  for  inflicting  cruel  and  unusual  punisliment  on 

crew,  925. 
Indictment  against  for  bringing  into  port  person  with  infectious 

disease,  937. 
Indictment  against  for  not  providing  wholesome  food  to  passen- 
gers, 938.  (See  Seamex.) 
CAPTION, 

general  form  of,  1. 
Requisitions  of,  1,  et  seq. 
Precedent  of  in  U.  S.  courts,  1. 
In  New  Jersey,  1. 
In  New  York,  1. 
In  Vermont,  1. 
CARDS, 

playing  with,  736,  etc.      (See  Gambling.) 
Betting  on,  1026,  et  seq. 
CARRIERS  OF  LETTERS,  Etc. 

misconduct  by.  (See  Post  Office.) 

CHALLENGING  TO  FIGHT. 
Indictments : 

Sending  a  challenge  at  common  law.     First  count,  sending  the 
letter  containing  the  challenge,  1028. 

Second  count.     Provoking  another  to  fight  a  duel,  1029. 
Provoking  a  man  to  send  a  challenge,  1030. 

Writing  and  delivering  a  challenge  at  the  instance  of  a  third  per- 
son, 1031. 

Second  count.     For  delivering  a  written  challenge  as  from 

and  on  the  part  and  by  the  desire  of  E.  F.,  1032. 
Third  count.     For  provoking  and  inciting  the  prosecutor  to 
fight,  1033. 
For  a  verbal  challenge,  1034. 

Giving  a  challenge  in  the  presence  of  a  justice  of  the  peace,  1035. 
For  sending  a  challenge  in  Pennsylvania,  1036. 
Accepting  a  challenge,  1037. 
Engaging  in  a  duel,  under  Ohio  statute,  1038. 
Being  second  in  a  duel,  under  Ohio  statute,  1039. 
Against  a  second  for  carrying  a  challenge,  under  the  South  Caro- 
lina statute,  1040. 

Second  count.     Omitting  to  set  out  letter,  1041. 
For  being  a  second  in  a  duel,  1042. 
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CHALLENGING  TO  FIGHT.— Continued. 

Sending  a  written  message  to  a  person  to  figlit  a  duel.     Rev.  Sts. 

of  Mass.  eh.  125,  §  G,  1043. 
Posting  another  for  not  fighting  a  duel.     Rev.  Sts.  of  Mass.  ch. 

12,5,  §  8,  1044. 
Challenging  and  posting,  at  common  law,  1045. 
CHANCERY, 

false  swearing  in  answers  at,  592. 
CHASTITY, 

offences  against,  984,  etc. 
CHEATS, 

at  common  law  generally,  499. 
Indictments  : 

Selling  by  false  weight  or  measure,  499. 

Against  a  baker  for  selling  to  poor  persons  loaves  under  weight, 
and  obtaining  pay  from  them  under  the  pretence  that  they  were 
of  full  weight,  500. 
Cheating  at  common  law  by  false  cards,  501. 

Second  count.     Cheating  at  common  law^  at  a  game  of  dice 
called  "■  passage,"  502. 
Information.       Passing   a    sham    bank    note,    the    offence    being 

charged  as  a  false  token,  503. 
Obtaining  goods  by  means  of  a  sham  bank  note,  as  a  misdemeanor 

at  common  law,  504. 
Cheat  by  means  of  a  counterfeit  letter,  505. 
(See  Secreting  Goods,   Etc.,  False  Personation,  Fraudulent 

Insolvency,  Factors,  False  Pretences.) 
CHLOROFORM, 

administration  of  with  evil  intent,  105Ga.     See  227. 
CHOKING, 

averment  of,  127. 
CHURCH, 

breaking  into,  380. 
Rurning,  403. 
CLERK, 

embe/.zlfmont  by,  407,  et  seq. 

cocK-Fi(iirrix(;, 

indictment  for,  733,  etc. 
COINING.  (See  FoRfJEuv.) 

COIN  OF  THE  U.  S., 

debasing  and  diminishing,  indictments  for,  330,  etc. 
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COLLECTOR  OF  TOLLS, 

indictment  against  for  extortion,  910. 
COMMENCEMENTS  AND  CONCLUSIONS,  3,  etc. 
COMMISSIONER, 

indictment  against  for  not  repairing  road,  790. 
COMMON  SCOLD, 

indictment  against,  779. 
COMPOUNDING  FELONY, 
nature  of  offence,  895. 
Indictment  for  at  common  law,  895. 
Misdemeanor,  indictment  for,  896. 
COMPROMISES  OF  CRIMINAL  CASES, 

how  far  permissible,  895. 
CONCEALING  DEATH  OF  BASTARD  CHILD. 

(See  Bastard  Child.) 
CONFINING  MASTER, 
indictment  for,  1078. 
CONGREGATION, 

religious,  disturbance  of,  indictment,  8G1,  etc. 
CONNECTICUT, 

commencement  and  conclusion  of  indictment  and  information  in, 

31. 
Information  in,  for  assault  and  battei-y  and  breach  of  peace,  21 G. 
Larceny  of  bank  note  in,  431. 
CONSPIRACY, 

number  of  defendants  necessary  in,  G07,  note. 
How  far  its  expansion  consists  with  the  right  of  courts  of  equity  to 
demand  a  discovery  under  oath,  607,  note. 
*    General  form  of  indictment.     Unexecuted  conspiracy,  607. 
Conspiracy  with  overt  act,  608. 
Conspiracy  to  rob,  609. 
Conspiracy  to  murder,  with  an  attempt  to  induce  a  third  party  to 

take  part  in  the  same,  610. 
Conspiracy  to  kill  a  female  child,  610«. 
Conspiracy  to  cheat  prosecutor  by  divers  false  pretences  and  subtle 

means,  61 1. 
Conspiracy  to  cheat  by  fraudulent  devices  and  false   pretences, 

611a. 
Conspiracy  to  defraud  by  means  of  false  pretences  and  false  writ- 
ings in   the  form   and  similitude  of  bank  notes  ;  the  overt  act 
being  the  uttering  a   note  purporting  to  be  a  promissory  note, 
etc.,  and  to  have  been  signed,  etc.,  612. 
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CONSPIRACY Continued. 

Conspiracy  to  cheat  prosecutor  by  inducing  him  to  buy  a  bad  note, 

G13. 
To  cheat  by  indirect  means,  etc.,  with  overt  acts  charging  false 

pretences,  etc.,  614. 
Conspiracy  to  cheat  by  false  pretences.     Conspiracy  ''  by  divers 

false  pretences  and  subtle  means  and  contrivances"   to  obtain 

goods,  etc.,  from  prosecutors.     Overt  acts  charging  a  fraudulent 

carrying  on   business  by  a  fictitious  name,  receiving  goods  on 

that  basis,  and  fraudulently  concealing  the  same,  615. 
Conspiracy  to  obtain  from  prosecutor  certain  articles  under  the 

pretence   that  defendants   were   the  servants  of  a  third  party. 

Overt  acts  charging  the  consummation  of  the  conspiracy,  616. 
Conspiracy  to  get  prosecutor's  goods  by  false  pretences,  etc.,  617. 
Against   the   officers  of  a  bank,  for  a  conspiracy  to   obtain   by 

fraudulent  means  discounts  on  state  stock  to  a  large  amount, 

618. 
Against  same  for  conspiring  to  obtain  by  fraudulent  means  the 

tempoi'ary  use  of  a  large  quantity  of  notes   belonging  to  said 

bank,  without  paying  interest  for  them,  619. 
Against  same  for  conspiring   to  appropriate    several  bills  of  ex- 
change, etc.,  620. 
Against  same  for  obtaining  money  from  the  bank  by  means  of  false 

entries  and  a  fictitious  draft,  621. 
Conspiracy  of  directors  of  company  by  false  pretences  to  obtain 

recognition  by  stock  exchange,  62 la. 
Conspiracy  by  the  maker  of  two  promissory  notes,  and  two  other 

persons,  fraudulently  to  obtain  the  said  notes  from  the  holder, 

622. 
Conspiracy  and  cheat,  under  pretence  of  being  a  merchant,  with 

overt  act,  623. 
Conspiracy  to  sell  lottery  tickets,  624. 
Conspiracy  for  enticing  a  person  to  play  at  unlawful  games,  etc., 

625. 
Conspiracy  to  make  a  great  riot,  and  to  demolish  walls,  buildings, 

and  fences,  with  overt  acts,  626. 

Second  count,  without  overt  acts,  627. 
Conspiracy  to  pn-vent,  by  force  and  arms,  the  use  of  the  English 

language  in  a  German  congregation,  and  to  oppose  "  with   their 

bodies  and  lives,"  and   by  all  means  lawful   nml   unlawful,  the 

introduction  of  any  other  languagi;  but  the  (jcrman.     Overt  acts, 

riot  and  assault,  62b. 
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CONSPIRACY Continued. 

Conspiracy  to  produce  abortion  on  a  woman  not  quick,  G29. 

Second  count,  with  overt  act,  630. 
Conspiracy  by  persons  confined  in  prison,  to  effect  their  own  es- 
cape, and  that  of  others,  631. 
By  prisoners  to  escape  ;  with  overt  act ;  attempting  to  blow  up  the 

wall  of  a  prison  with  gunpowder,  632. 
By  prisoners  to  effect  their  escape,  with  overt  act ;  breaking  down 

part  of  the  wall  of  the  prison,  633. 
Conspiracy  to  impose  on  the  public,  by  the  manufacture  of  spurious 
indigo,  with  intent  to  sell  the   same  as  genuine  indigo  of  the 
best  quality,  634. 
Conspiracy  to  publish  fraudulent  bank  notes,  with  intent  to  cheat 

the  public,  635. 
Conspiracy  to  get  up  a  false  recommendation  of  character,  635«. 
Conspiracy  of  city  officials  to  defraud  city  by  false  appraisement, 

635i. 
Conspiracy  to  defraud  intending  emigrants  of  their  passage  money 

by  pretending  to  have  an  interest  in  certain  ships,  636. 
Conspiracy,  by  false  representation,  to  induce  a  party  to  forego  a 

claim,  637. 
Conspiracy  to  defraud  the  queen,  by  fraudulently  removing  goods 

subject  to  duties,  638. 
Conspiracy  to  cast  away  a  vessel,  with  intent  to  defi'aud  the  under- 
writers, at  common  law.     First  count,  conspiracy  to  cast  away, 
etc.,  639. 

Second  count.  Conspiracy  to  defraud  the  underwriters,  and 
as  overt  acts  in  pursuance  thereof,  loading  a  vessel  with  a 
sham  cargo,  exhibiting  her  to  the  underwriters,  and  fraudu- 
lently representing  to  them  that  the  vessel  contained  specie, 
etc.,  640. 
Third  count.  Conspiracy  to  defraud  the  underwriters,  by 
falsely  representing  to  them  that  a  vessel  loaded  with  a  sham 
cargo  was  loaded  with  specie,  and  was  the  property  of  de- 
fendants, 641. 
Fourth  count.  Conspiracy  to  procure  the  insurance,  in  a  par- 
ticular company,  of  certain  boxes  of  hay  as  boxes  of  dry 
goods,  and  then  afterwards  to  cause  the  vessel  to  be  burned  ; 
and  in  pursuance  of  the  conspiracy,  as  an  overt  act,  induc- 
ing an  agent  of  the  underwriters  to  negotiate  for  them  an 
insurance,  642. 
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COySFlJlACY.—  CoiitmHed. 

Conspiracy  to  defraud  a  railway  company  by  travelling  witlioiu  a 
ticket  on  some  portion  of  the  line,  obtaining  a  ticket  at  an  inter- 
mediate station,  and  then  delivering  it  up  at  the  terminus,  as  it 
no  orreater  distance  had  been  travelled  over  by  the  passenger 
than  from  such  intermediate  station  to  the  terminus,  643.  . 
Conspiracy  to  defraud  railroad  company  by  fraudulently  filling  and 

uttering  blank  passes,  643«. 
Against  A.,  B.,  C,  and  D.,  for  a  conspiracy  to  rise  upon  a  vessel, 
and  carry  her  to  a  port  occupied  by  an  enemy  ;  with  an  overt 
act,  and  against  E.  for  comforting  and  abetting  them,  etc.,  644. 
Conspiracy  to  disturb  a  party  in  the  possession  of  his  lands,  and  to 
deprive  him  of  them,  645. 

Second  count.     Similar,  without  overt  acts. 
Tiiird  count.     To  cut  down  timber  trees. 
Fourth  count.     Exactly  the  same,  without  overt  acts. 
Fifth  count.     To  cheat  tenants  of  rent,  by  false  claim  as  land- 
lord, 646. 
Sixth  count.     Exactly  similar,  but  without  overt  acts. 
Seventh  count.     To  molest  tenants  by  distresses,  etc.,  647. 
Eightli  count.     Exactly  similar,  witliout  overt  acts. 
Conspiracy  to  obtain  goods  upon  credit,  and  then  to  abscond  and 

defraud  the  vendor  thereof,  648. 
Conspiracy  to   defraud   an   illiterate   person,  by  falsely  reading  to 
him  a  deed  of  bargain  and  sale,  as  and  lor  a  bond  of  indemnity, 
649. 
Conspiracy  to  induce  a  person  of  unsound  mind   to  sign  a  |)aper 

autiiorizing  the  defendants  to  take  possession  ot  his  goods,  60(). 
Conspiracy  to  abduct  a  child,  Gi')Oa. 

Conspiracy  to  procure  the  elopement  of  a  minor  daughter  from  her 
father,  651. 

First  count,  charging  the  conspiracy  with  an  overt  act,  aver- 
ring that,  in  furtherance  of  the  cons[)iracy,  the  defendants 
aided  tlie  said  minor  to  elope. 
Second  count.  Conspiracy  to  procure  the  elopement  of  the 
said  minor,  with  intent  to  marry  her  to  one  C.  K. ;  and 
overt  act,  cliarging  the  def(;ndant,  etc.,  652. 
Conspiracy  to  inveigle  a  dauglilcr  from  the  custody  of  her  jiarciits, 

for  tluj  purpose  of  marrying  licr  (in  substance),  GiJS. 
Conspiracy  to  bring  about  a  sham  marriage,  {^^y'Aa. 
Conspiracy  to  concoct  a  fraiidident  marriage,  653/;. 
Conspiracy  to  procure  tlic  defilement  of  a  female,  654. 
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CONSPIRACY Continued. 

Conspiracy  to  incite  J.  N.  to  lay  wagers,  etc. ;  overt  act  actually 

cheating,  G55. 
Conspiracy  at  common  law,  among  workmen,  to  raise  their  wages 

and  lessen  the  time  of  labor,  656. 
Conspiracy  by  workmen,  etc.,  in  the  employ  of  A.  and  B.,  to  pre- 
vent their  masters  from  retaining  any  person  as  an  apprentice, 
657. 
Conspiracy  to  compel  the  reinstatement  of  a  discharged  workman, 

657a. 
Conspiracy  to  obstruct  workmen,  6576. 
Conspiracy  by  parties  engaged  on  the  public  works,  to  increase  the 

rate  of  passage  money  and  freight,  058. 
Conspiracy  to  charge  a  man  with  a  crime,  659. 
Conspiracy  to  charge  a  man  with  receiving  stolen  goods  knowing 
them  to  be  stolen,  and  obtaining  money  for  compounding  the 
same,  660. 
Conspiracy  to  charge  a  man  with  receiving  stolen  goods,  and  thereby 
obtaining  money  for  compounding  the  same,  and  causing  him  to 
lay  out  a  sum  of  money  for  the  entertainment  of  the  conspirators 
at  one  of  their  houses,  661, 
Conspiracy  to  charge  a  man  with  an  unnatural  crime,  and  thereby 

to  obtain  money,  662. 
Conspiracy  to   extort   money  generally  by  criminal   prosecution. 
First  count,  charging  a  conspiracy  to  extort,  by  commencing  and 
continuing  a  prosecution,  663. 

Second  count,  charging  a  prosecution  already  commenced,  and 
a  conspiracy  to  extort  money  by  proposing  to  suppress  it, 
664. 
Third  count,  charging  a  conspiracy  to  extort,  by  promising  to 
compromise  a  then  pending  prosecution,  665. 
Conspiracy  to  impoverish  the  prosecutor,  and  hindering  him  from 
exercising  his  lawful  trade  as  a  tailor,  with  an  overt  act,  setting 
forth  the  consummation  of  the  conspiracy,  666. 
Conspiracy  to  defame  a  public  officer.     First  count,  conspiracy  to 
defame  by  charging  corrupt  conduct,  667. 

Second  count.     Same  setting  out  the  matter  charged,  668. 
Third  count.     By  charging  the  prosecutor  with  having  been 
guilty  of  corruption  in  a  particular  case,  669. 
Conspiracy  to  defeat  public  justice  by  giving  false  evidence,  and 
suppressing  facts,  on  a  charge  of  felony,  670. 
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CONSPIRACY Continued. 

Conspiracy  to  indict  a  person  for  a  capital  offence,  who  was  acquitted 
on  the  trial,  671. 

Conspiracy  to  induce  a  material  witness  to  suppress  his  testimony, 
672. 

Same  as  last,  in  another  shape,  673. 
CONSTABLE, 

refusing  to  aid  in  carrying  offender  to  prison,  indictment  for,  871. 

Assault  on,  etc.,  indictment  for,  879. 

Resistance  to,  when  employed  in  arrest  of  fugitive,  etc.,  indictment 
for,  882. 

Refusal  to  aid  in  service  of  capias  ad  respondendum^  indictment 
for,  886. 

Indictment  against  for  extortion,  904. 

Indictment  against  for  extorting  and  obtaining  money  under  pre- 
tence of  discharging  a  bench  warrant,  907. 

Indictment  against  for  not  attending  session,  908. 

For  refusal  to  act  as,  919. 

Indictment  against  for  escape,  923. 
CONVEYANCES, 

fraudulent,  507,  508-518. 
CORPORATION, 

averment  of,  2,  note. 

Embezzlement  by,  469. 

Publishing  false  statement  by,  459Zt. 
CORPSES, 

desecration  of,  821,  et  seq. 
CORRUPTION  OF  OFFICER  OF  GOVERNMENT, 

indictment  for,  1012-15. 

At  elections,  1016. 

(See  Bribery.) 
COUNTERFEIT  LETTER, 

cheating  by  means  of,  indictment  for,  505. 
COUNTERFEITING.         (See  Forgery.) 
CONTINUANUO, 

averment  of,  2,  note. 
COUNTS, 

how  far  several  may  be  joined,  2,  note. 
COUNTY, 

indictment  against  for  not  repairing  highways,  781-91. 

Requisites  of  indictment  for,  781. 
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COVENTRY  ACT, 

indict ment  under,  192. 
CREDITORS, 

secreting  goods  with  intent  to  defraud,  507,  etc. 

Conspiracies  to  effect  the  same,  607,  note. 

Indictment  for  at  common  law,  648. 
CREW  OF  VESSEL, 

unusual  punishment  to,  indictment  for,  925. 
CRUELTY  TO  APPRENTICE  OR  SERVANTS, 

killing  by,  IGL 

Indictment  for,  914. 
CRUELTY  TO  PAUPER, 

indictment  for,  916. 
CRUEL  AND  UNUSUAL  PUNISHMENT, 

indictment  against  officer  of  vessel  for  inflicting,  926. 
CUSTOMS, 

officers  of,  resistance  to,  indictment  for,  893. 

DAM, 

erecting  on  a  navigable  river,  indictment  for,  693-98. 

Erecting  same  on  creek,  indictment  for,  701. 
DANGEROUS  WEAPONS, 

going  armed  with,  etc.,  indictment  for,  867. 

Carrying  same,  etc.,  867. 
DEAD  BODY, 

digging  up  and  removing,  at  common  law,  821. 

Desecrations  of,  822,  et  seq. 
Indictments : 

In  Massachusetts,  822. 

In  New  Hampshire,  823. 

In  Ohio,  824. 

In  Indiana,  825. 

Of  a  convict,  selling  same,  etc.,  826. 

Preventing  interment  of,  by  arrest,  827. 
DEAD  PERSON, 

libel  on,  indictment  for,  939,  note. 
DEBASING  U.  S.  COIN, 

by  officer  employed  in  mint,  348. 
DEFENDANT'S  NAME, 

how  to  be  pleaded,  2,  note. 

How  error  in  pleading  to  be  excepted  to,  2,  note. 
(See  Abatement.) 
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DEFENDANTS, 

\vlien  several  may  be  joined,  2,  note. 

DELAWARE, 

commencement  and  conclusion  of  indictment  in,  47,  48,  49. 
DEMURRERS, 

to  indictment,  1161,  etc. 

To  pleas,  1163. 
DEPUTY  JAILER, 

assault  on,  indictment  for,  888. 
DESERT, 

enticing  U.  S.  soldiers,  etc.,  indictment  for,  1135. 
DESERTER, 

indictment  against,  together  with  person  harboring  him,  1136. 
DESTROYING  A  VESSEL  AT  SEA, 

with  intent  to  defraud  underwriters,  indictment  for,  575. 
DETAINER.  (See  Forcible  Entry.) 

DIGGING  UP  A  DEAD  BODY, 

indictment  against,  821,  etc. 
DIRECTOR  OF  COMPANY, 

publishing  false  statement  by,  469A. 
DISCOVERY, 

how  far  right  of  courts  of  equity  to  compel  may  be  effected  by  ex- 
pansion of  conspiracy,  607,  note. 
DISEASE, 

contagious,  exposing  a  person  infected  with,  to  the  public,  indict- 
ment for,  716,  937. 
DISINTERRING  DEAD  BODY, 

indictment  against,  821. 
DISORDERLY  HOUSE, 

requisites  of  indictment  for,  722. 

Indictments  for,  722,  et  seq. 
DISTILLERY, 

when  indictable  as  a  nuisance,  674,  note. 

Keeping  in  [)ublic  street,  indictment  for,  715. 
DISTRESS, 

rescuing  goods  seized  on,  indictment  for,  875. 
DISTURBING  RELKJIOUS  MEETINGS, 

imliclment  against,  861,  et  seq. 
DOCU.MKNTS, 

liow  t(i  l)c  set  out,  261,  939. 
DOG,  FER()(!1()US, 

keeping  of,  6H7. 
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DROWNING.  (See  Homicide,  Assaults.) 

DRUNKENNESS, 

notorious,  how  far  indictable,  674,  note. 

Indictment  for,  778. 

Against  magistrate  for  proceeding  to  discharge  of  duties  in  state  of, 
899. 
DUEL,  1028,  et  seq.  (See  Challenge.) 

DUTIES, 

indictment  for  conspiracy  to  evade,  G38. 

EFFIGIES, 

indictment  for  collecting  a  crowd  by  the  exhibition  of,  765. 
EFFIGY, 

hanging  a  man  by,  indictment  for,  959. 
ELECTION, 

false  swearing  at,  indictment  for,  589. 
Disturbance  of,  indictment  for,  858. 
Interrupting  judge  of,  860. 

Corrupt  interference  with,  indictment  for,  1016,  etc. 
Doubling  and  illegal  voting  at,  indictment  for,  1019-20. 
Betting  at,  indictment  for,  1023. 
ELIZABETH, 

statute  of,  attempts  to  evade,  518. 
ELOPEMENT  OF  A  MINOR  DAUGHTER, 

conspiracy  to  effect,  indictment  for,  651. 
EMBEZZLEMENT, 

na  ure  of  oflfence,  460. 
Indictments : 

Against  officer  of  the  United  States  mint,  for  embezzling  money 

intrusted  to  him,  460. 
Against  same  person  for  same,  charging  him  with  being  a  person 

employed  at  a  mint,  461. 
Against   auctioneer  for   embezzlement,  under  the  Mass.  Rev.  Sts. 
ch.  126,  §  30,  462. 

Second  count,  larceny,  463. 
General  form  of  indictment  in  New  York,  464. 

Second  count,  larceny,  465. 
Against  cashier  of  national  bank  for  embezzlement,  465«. 
Against  the  president  and  cashier  of  a  bank  for  an  embezzlement. 
Rev.  Sts.  of  Mass.  ch.  126,  §  17,  466. 
.  Against  a  clerk  for  embezzlement.     Rev.  Sts.  of  Mass.  ch.  126, 
§  29,  467. 
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EMBEZZLEMENT.— Con^/mfec?. 

Another  form,  467a. 

Against  a  carrier  for  embezzlement.     Rev.  Sts.  of  Mass.  cli.  126, 
§  30,  468. 

Against  bailee  for  embezzlement,  under  Mass.  Gen.  Stat.,  468a. 

Embezzlement  by  clerk  or  servant,  in  England,  469. 

Another  form,  469«. 

Another  form,  4696. 

Against  banker  for  conversion,  under  English  statute,  469c. 

Against  banker  for  misappropriating,  etc.,  469c?. 

Against  jailor,  under  English  statute,  469e. 

Against  trustee,  under  English  statute,  469/*. 

Against  director  of    company  for  embezzlement,   under   English 
statute,  469^. 

Against  same  for  publishing  false  statement,  under  English  statute, 
469^. 

Against  partner,  under  English  statute,  469/. 

Against  constable,  under  English  statute,  469^*. 

Fraudulent  bankruptcy  in  England,  469^-. 

(See  Factor,  Fraudulent  Insolvency.) 

Ticket  scalping,  469/. 
EMBRACERY, 

indictment  for,  1022. 
ENDEAVOR  TO  CONCEAL  BIRTH  OF  BASTARD  CHILD, 

indictment  for,  185. 

(See  Bastard  Child.) 
ENDEAVORING  TO  COMMIT  OFFENCE.          (See  Attempts.) 
ENDEAVORING  TO  INFLUENCE  A  WITNESS, 

indictment  for,  600,  etc. 
ENGROSSING, 

nature  of  offence,  1009. 

Indictment  for,  1009. 
ENLISTING, 

illegal,  1123. 
ENTRY, 

forcible.  (See  Forcible  Entry.) 

ESCAPE, 

indictment  for  a  conspiracy  to,  GSl,  652,  653. 

Voluntary,  indictment  against  jailer  for,  921. 

Negligent,  indiclnu-nt  against  constable  for,  923. 

Indictment  against  prisoner  for,  924. 

Attempt  to  facilitate,  against  a  third  party,  indictment  for,  1053. 
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EXECUTION, 

rescuing  goods  seized  in,  indictment  for,  875. 
EX  PARTE  STATEMENT  OF  TRIAL, 

indictment  for  publishing  an,  944. 
EXPOSURE  OF  PERSON, 

indictment  for,  7G8,  etc. 
EXTORTION, 

letters  for  the  purpose  of,  972,  et  seq. 

Conspiracies  to  extort  money  by  criminal  prosecutions,  GG3,  et 
seq. 

Against  magistrate  for,  902-3. 

Against  constable  for,  907. 

Indictment  against  collector  of  tolls  for,  910. 

FACTOR, 

indictment  for  pledging  goods  consigned  to  him,  etc.,  525. 

Selling  same  and  applying  proceeds  to  his  own  use,  520. 
FALSE  CARDS, 

indictment  for  cheating  by,  501. 
FALSE  IMPRISONMENT, 

indictment  against,  at  common  law,  240. 

Same  coupled  with  extortion,  241. 

Same  coupled  with  riot,  856. 
FALSE  PERSONATION, 

indictment  for,  50G,  50G«,  541,  et  seq. 
FALSE  PRETENCES, 

obtaining  goods  by,  general  frame  of  indictment  for,  528. 

General  character  of  offence,  528,  note. 

Requisites  of  indictment,  528,  note. 

Conspiracies  to  obviate  false  pretence  laws,  how  to  be  pleaded,  615. 
Indictments : 

General  frame,  528. 

Form  used  in  Massachusetts,  529. 

Same  in  New  York,  530. 

Pretence  that  defendant  was  agent  of  a  lottery,  etc.,  531. 

Obtaining  money  by  personating  another,  532. 

Pretence  tliat  defendant  was  M.  H.,who  had  cured  ]\Irs.  C.  at  the 
Oxford  Infirmai-y,  whereby  he  induced  the  prosecutor  to  buy  a 
bottle  of  ointment,  etc.,  for  which  he  received  a  sovereign,  giv- 
ing 15s.  in  change,  533. 

Against  a  member  of  a  benefit  club  or  society,  for  obtaining  money 
belonging  to  the  rest  of  ihe  members,  under  false  pretences,  534. 
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FALSE  PRETENCES Continued. 

Another  form   or  same,  coupled  with  a  production  to  the  society 
of  a  false  certificate  ot  burial,  535. 
First  count.     Pretence  that  a  broken  bank  note  was  good, 
536. 

Pretence  that  a  flash  note  was  good,  537. 

Pretence  that  a  worthless  check  or  order  was  good,  538. 

Another  form  for  same,  539. 

Pretence  that  a  certificate  of  stock  was  genuine,  539«. 

Obtaining  goods  by  a  check  on  a  bank  where  the  defendant  had  no 
funds,  540. 

Another  form  of  same,  540a. 

Pretence  tluit  defendant  was  the  agent  of  A.  B.,  and  as  such  had 
be  n  sent  by  A.  B.  to  C.  D.,  to  receive  certain  moneys  due  from 
the  latter  to  the  former,  541. 

Pretence  that  defendant  had  been  sent  for  certain  goods,  541a. 

Pretence  that  defendant  was  broker  for  undisclosed  principal,  5415. 

Pretending  to  be  clerk  of  a  steamboat,  and  authorized  to  collect 
m  ney  for  boat,  542. 

Pretence  made  to  a  tradesman  that  defendant  was  a  servant  to  a 
customer,  and  was  sent  for  the  particular  goods  obtained,  543. 

Another  form  for  same,  544. 

Pretence  that  defendant  was  asked  by  "  a  person  living  in  a  large 
house  down  the  street"  to  buy  carpet  of  prosecutor,  544ff. 

Pretence  that  the  defendant  was  entitled  to  grant  a  lease  of  certain 
freehold  property,  545. 

Pretence  that  the  defendant  was  authorized  agent  of  the  executive 
committee  of  the  P^xhibition  of  the  Works  of  Industry  of  all 
nations,  and  that  he  had  power  to  allot  space  to  private  indi- 
viduals for  the  exhibition  of  tlieir  merchandise,  540. 

Pretence  that  prisoner  was  an  unmarried  man,  and  that,  having 
been  engaged  to  the  proscutrix,  and  the  engagement  broken 
off,  he  was  entitled  to  support  an  action  of  breach  of  promise 
against  her,  by  which  means  he  obtained  money  from  her,  547. 

Pretence  that  a  certain  coat  was  a  particular  uniform,  5  17f/. 

Pretence  that  delcndaiifs  were  the  agents  of  P.  N.,  wiio  was  the 
owner  (if  certain  stock  and  land,  etc.,  the  latter  of  which  was  in 
fact  mortgagefl,  5lH. 
Tlial  defendant  possessed  a  capital  of  eight  thousand  dollars,  which 
had  come  to  liim  throuLrli  iiis  wife,  it  being  her  estate,  and  that 
a   part   of  it   iiad  already  come    into  his  possession,  and  a  part 
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FALSE  PRETENCES Continued. 

would  come  into  his  possession  in  the  month  then  next  ensuing, 
etc.,  549. 

Second  count.     That  defendant  had  a  capital  of  $8000,  which 

came  through  his  wife,  550. 
Third  count.     That  defendant  had  a  capital  of  $8000,  551. 

Pretence  that  defendant  was  well  off  and  free  from  debt,  etc.,  552. 
Second  count.     Setting  forth  the  pretence  more  fully,  553. 

Pretence  that  certain  property  of  the  defendant  was  unincumbered, 
and  that  he  himself  was  free  from  debts  and  liabilities,  554. 

Pretence  that  certain  goods  were  unincumbered,  554rt. 

Pretence  that  defendant  had  then  purchased  certain  property,  which 
it  was  necessary  he  should  immediately  pay  for,  555. 

Pretence  that  a  certain  draft  for  $7700,  drawn  by  a  house  in 
Charleston  on  a  house  in  Boston,  which  the  defendant  exhibited 
to  the  prosecutor,  had  been  protested  for  non-payment ;  that  the 
defendant  had  had  his  pocket  cut,  and  his  pocket-book  contain- 
ing $195  stolen  from  it;  that  a  draft  drawn  by  a  person  in 
Philadelphia,  which  the  defendant  showed  the  prosecutor,  had 
been  received  by  the  defendant  in  exchange  for  the  protested 
draft,  and  that  the  defendant  expected  to  receive  the  money  on 
the  last-mentioned  draft,  55G. 

Pretence  that  defendant  had  half  of  certain  bank  notes,  55Ga. 

Pretence  that  a  certain  watch  sold  by  defendant  to  prosecutor  was 
gold,  557. 

Pretence  that  a  chain  was  gold,  557rt. 

Obtaining  money  by  means  of  a  false  warranty  of  the  weight  of 
goods,  558. 

Obtaining  money  by  a  false  warranty  of  goods,  559. 

Pretence  that  a  certain  brickyard  was  good  and  profitable,  559a. 

Pretence  that  goods  were  of  a  particular  (juality,  5G0. 

Pretence  that  a  certain  horse  to  be  sold,  etc.,  was  sound,  and  was 
the  horse  called  "  Charley,"  501. 

Pretence  that  a  horse  and  phaeton  were  the  property  of  a  lady  then 
shortly  before  deceased,  and  that  the  horse  was  kind,  etc.,  562. 
Second  count.     Like  the  first,  except  that  the  offering  for  sale 
was  alleged  to  have  been  by  T.  K.  the  elder,  only,  563. 

Other  pretence  as  to  the  value  and  history  of  a  horse,  which  the 
prisoners  sold  to  the  prosecutor,  564. 

Pretence  that  one  J.  P.,  of  the  city  of  Washington,  wanted  to  buy 
some  brandy,  etc.  ;  that  said  J.  P.  kept  a  large  hotel  at  Wash- 
ington, etc.  ;  that  defendant  was  sent  by  said  J.  P.  to  purchase 
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brandy  as  aforesaid,  and  that  defendant  would  pay  cash  therefor, 
if  prosecutor  woukl  sell  him  the  same.     First  count,  565. 

Second  count.     That  defendant  was  requested  by  one  J.  P., 
who  kept  a  large  hotel  in  "Washington  city,  to  purchase  some 
brandy  for  said  J.  P.,  and  that  if  prosecutor  would  sell  de- 
fendant two   half  pipes   of  brandy,  defendant   would  pay 
prosecutor  cash  for  the  same  shortly  after  delivery,  5G6. 
Third  count.     That  defendant  had  been  requested  by  one  J. 
P.  to  purchase  for  him  some  brandy,  that  he  (the  said  J.  P.) 
kept  a  large  hotel  in  Washington,  etc.,  567. 
Pretence  that  defendant  was  a  large  dealer  in  potatoes,  etc.,  567«. 
Pretence  that  one  of  the  defendants,  having  advanced  money  to  the 
other  on  a  deposit  of  certain  title  deeds,  had  himself  deposited 
the  deeds  with  a  friend,  and  that  he  received  a  sum  of  money  to 
redeem  them  ;  witli  counts  for  conspiracy,  568. 
For  pretending  to  an  attesting  justice  and  a  recruiting  sergeant 
that  defendant  was   not  an  apprentice,  and  thereby  obtaining 
money  to  enlist,  569. 
For  obtaining  more  than  the  sum  due  for  carriage  of  a  parcel  by 

producing  a  false  ticket,  570. 
Pretence  that   defendant  had  no  note  protested  for  non-payment, 
that  he  was  solvent,  and  worth  from  nine  to  ten  thousand  dol- 
lars, 571. 
Obtaining  acceptances  on  drafts,  by  pretence  that  certain  goods  had 
been  purchased  by  defendant  and  were  about  to  be  shipped  to 
prosecutor,  572. 
Obtaining  acceptances  by  the  pretence  that  defendants  had  certain 

goods  in  storage  subject  to  prosecutor's  order,  57."). 
Receiving  goods  obtained  by  false  pretences,  under  the  English 

statute,  574. 
Another  form,  574a. 
FALSE  WEIGHT, 

indi(;tmr'nt  for  selling  by,  400. 
FEDEKAFv  COURTS.     (See  Umtkd  Statks  Couuts.) 
FELON  IKS, 

wlien  joinahle  witli  misdemeanors,  2,  note. 
Assaults  with  intent  to  coinniit.      (See  Assaults.) 
FELONIOrS  ASSAULTS, 

indictnuMit  tor  in  Massachusetts,  248. 
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FELONY, 

compounding,  nature  of  offence,  895. 

Indictment  for,  89o. 
FENCES, 

indictment  for  negligently  permitting  to  remain  less  than  five  feet 
high,  under  North  Carolina  statute,  704. 
FERRY, 

cutting  ropes  across,  indictment  for,  48G. 
FIGHT, 

challenging  to.         (See  Challenging.) 
FINAL  COUNT, 

in  U.  S.  courts,  17,  18,  181,  note,  239,  note. 
FIRE-WORKS, 

indictment  for  letting  off  in  streets,  G79. 
FISH, 

obstructing  in  river,  indictment  for,  700,  701,  702. 
FOOD,  UNWHOLESOME, 

sale  of,  759,  et  seq. 
FORCE  AND  ARMS, 

how  far  essential,  2,  note. 
FORCIBLE  ENTRY  AND  DETAINER. 

General  frame  of  indictment  at  common  law,  489. 

Another  form  of  same,  490. 

Against  one,  etc.,  at  common  law,  with  no  averment  of   either 
leasehold  or  freehold  possession  in  the  prosecutor,  491. 

Forcible  entry,  etc.,  into  a  freehold,  on  stat.  5  Rich.  II.  c.  8,  492. 

Forcibly  entry  into  a  leasehold,  on  stat.  21  Jac.  I.  c.  15,  493. 

Forcible  detainer  on  stat.  8  Hen.  VIII.  c.  9,  or  21  Jac.  I.  c.  51, 
494. 

Forcible  entry.     Form  in  use  in  Philadelphia.     First  count,  at 
common  law,  495. 

Second  count.     Entry  upon  freehold,  496. 
Third  count.     Entry  upon  leasehold,  497. 

Breaking  and  entering  a  close,  and  cutting  down  a  tree,  under  the 
Pennsylvania  act,  498. 
FOREIGN  MINISTER, 

indictment  for  offences  against,  assault  on,  976,  etc. 

Threatening  bodily  harm  to  another  in  his  presence,  977. 

Arresting,  978. 

Imprisoning,  979. 

Issuing  process  against,  982. 

Opening  and  publishing  letter  of,  983. 
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FORESTALLING, 

nature  of  offence,  1007,  note. 
Indictment  for,  1007. 
FORGERY,  COINING,  UTTERING,  ETC. 

General  frame  of  indictment  at  common  law,  264. 
Requisites  of  indictments,  264. 
Indictments : 

Forging,  at  common  law,  a  certificate  of  an  officer  of  tlie  American 
army,  in  1777,  to  the  effect  that  he  had  received  certain  stores, 
etc.,  265. 

Second  count.     Publishing  the  same,  266. 

Forgery.     Altering  a  certificate  of  an  officer  of  the  American  army 

in  1778,  to  the  effect  that  he  had  received  for  the  use  of  the 

troops  at  Carlisle  certain  articles  of  clothing.     Offence  laid  at 

common  law,  the  intent  being  to  defraud  the  United  States,  267. 

Forgery.     Altering  and  defacing  a  certain  registry  and  record,  etc., 

under  the  Pennsylvania  act  of  1700,  268. 
Forging  will  under  English  statute,  268a. 
Making  fiilse  entry  in  marriage  register,  2685. 
Making  false  entry  in  baptismal  register,  268c. 
For  forging,  etc.,  a  bill  of  exchange,  an  acceptance  thereof,  and  an 
indorsement  thereon,  269. 

Second  count,  for  uttering,  270. 
Third  count,  for  forging  an  acceptance,  271. 
Fourth  count,  same  stated  differently,  272. 
Fifth  count,  for  forging  an  indorsement,  etc.,  273. 
Sixth  count,  for  publisliing  a  forged  indorsement,  etc.,  274. 
For  forgery  at  common  law  in  antedating  a  mortgage  deed  with 

interest,  to  place  of  a  prior  mortgage,  275. 
Forgery  of  note  under  Indiana  statute,  275a. 

At  common  law.     Against  a  member  of  a  dissolved  firm  for  forg- 
ing the  name  of  the  firm  to  a  promissory  note,  276. 
Forging  a  hatter  of  attorney  at  common  law,  277. 
Forgery  of  bill  of  exchange.      First  count,  forging  tlie  bill,  278. 
Second  count.      Uttering  the  same,  279. 
Third  count.     Forging  an  acceptance  on  tlie  same,  280. 
Fourtli  co\int.      (JiH-ring,  etc.,  a  forged  acceptance,  281. 
Sixth  count.     Offering,  etc.,  forged  indorsement,  282. 
Forging  and  publishing  a  receipt  for  payment  of  money,  283. 

Second  count,  for  uttering,  281. 
Forging  a  receipt,  under  the  North  Carolina  statute,  285. 
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Forging  Jieri  facias  at  common  law,  28G. 
Second  count.     Uttering  same,  287. 
Forgery  of  a  bond  at  common  law,  288. 

At  common  law,  by  separating  from  the  back  of  a  note  an  indorse- 
ment of  part  payment,  289. 
Forgery  in  altering  a  peddler's  license,  at  common  law,  290. 
Forgery  of  a  note  which  cannot  be  particularly  described  in  conse- 
quence of  its  being  destroyed,  291. 
Forgery  of  a  note  whose  tenor  cannot  be  set  out  on  account  of  its 

being  in  defendant's  possession,  292. 
Forgery  of  bond  when  forged  instrument  is  in  defendant's  posses- 
sion, 293. 
Forgery  at  common  law,  in  passing  counterfeit  bank  notes,  294. 
Forgery  of  the  note  of  a  foreign  bank  as  a  misdemeanor  at  com- 
mon law,  295. 
Forging  a  bank  note,  and  uttering  the  same,  under  P^nglish  stat- 
ute, 296. 

Second  count.     Putting  away  same,  297. 

Third  count.     Forging  promissory  note,  298. 

Fourth  count.     Putting  away  same,  299. 

Fifth  count.     Same  as  first,  with  intent  to  defraud  J.  S.,  300. 

Sixth  count.     Putting  away  same,  301. 

Seventh  count.     Same  as  second,  with  intent  to  defraud  J.  S., 

302. 
Eighth  count.     Putting  away  same,  303. 
Attempt  to  pass  counterfeit  bank  note,  under  Ohio  statute,  304. 
Forging  a  certificate  granted  by  a  collector  of  the  customs,  305. 
Causing  and  procuring  forgery,  etc.,  306. 
Altering  generally,  307. 

Altering,  etc.,  averring  specially  the  alterations,  308. 
Same  in  another  shape,  309. 
Uttering  certificate  as  forged,  310. 
Uttering  certificate  as  altered,  311. 
Forging  a  treasury  note,  312. 
Causing  and  procuring,  etc.,  313. 
Altering  same,  314. 
Passing  note,  etc.,  315. 
Same  in  another  shape,  316. 
Feloniously  altering  a  bank  note,  317. 

Having  in  possession  forged   bank  notes   without  lawful  excuse, 
knowing  the  same  to  be  forged,  318. 
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Uttering  and  passing  a  counterfeit  bank  bill,  under  §  4,  cli.  99,  of 

Revised  Statutes  of  Vermont,  319. 
Uttering  forged  order,  under  Ohio  statute,  320. 
Passing  same,  321. 
Uttering  a  forged  note  purporting  to  be  issued  by  a  bank  in  another 

state,  under  the  Vermont  statute,  322. 
Having  counterfeit  bank  note  in  possession,  under  Ohio  statute,  323. 
Having  in  possession  counterfeit  plates,  under  Ohio  statute,  324. 
Secretly  keeping  counterfeiting  instruments,  under  Ohio  statute, 

325. 
Having  in  possession  counterfeit  bank  notes,  under  Ohio  statute, 

326. 
Having  in  possession  forged  note  of  United  States  Bank,  under  the 

Vermont  statute,  327. 
Forgery,  etc.,  in  New  York.     Having  in  possession  a  forged  note 
of  a  corporation,  328. 

Second  count.     Uttering  the  same,  329. 
Forging  an  instrument  for  payment  of  money,  under  the  New. York 
statute,  330. 

Second  count.     Uttering  the  same,  331. 
Having  in  possession  forged  notes,  etc.,  with  intent  to  defraud, 

Muder  the  New  York  statute,  332. 
Forgery  of  a  note  of  a  bank  incorporated  in  Pennsylvania,  under 
the  Pennsylvania  statute,  333. 

Second  count.     Passing  same,  334. 
Forgery  of  the  note  of  a  bank  in  another  state,  under  the  Virginia 

statute,  335. 
For  making,  forging,  and  counterfeiting,  etc.,  American  coin,  under 
act  of  congress,  33G. 

Second  count.     Same,  averring  time  of  coining,  337. 
Third  count.     Passing,  etc.,  338. 
Fourth  count.     Same  in  another  shape,  339. 
Fiftli  count.     Same,  specifying  party  to  be  defrauded,  340. 
Counterfeiting  half  dollars,  under  act  of  congress,  341. 
Passing  counterfeit  half  dollars,  with  intent  to  d<'fraud  an  unknown 
I)ersoTi,  und(!r  act  of  congress,  312. 

S('C<tn(l  count.      Same,  with  intent  to  defraud  R.  K.,  3  13. 
Having  coining  1(k»1s  in  possession,  at  common  hiw,  344. 
Having  die  for  <;ountf^rf('iting  in  possession,  3  1  [a. 
Making,  forging,  ami  coiinlerfeiting,  etc.,  fon-igii  coin,  (piarter  dol- 
lar, umhT  act  of  congress,  345. 
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Second  count.     Procuring  forgery,  34G. 
Passing,  uttering,  and  publisliing  counterfeit  coin  of  a  foreign  coun- 
try, under  act  of  congress,  specifying  party  to  be  defrauded,  347. 
Debasing  the  coin  of  the  United  States,  by  an  officer  employed  at 

the  mint,  under  act  of  congress,  348. 
Fraudulently  diminishing  the  coin  of  the  United  States,  under  act 

of  congress,  349. 
Uttering  a  counterfeit  half  guinea,  at  common  law,  350. 
Passing  counterfeit  coin  similar  to  a  French  coin,  at  common  law, 

351. 
Counterfeiting  United  States  coin,  under  the  Vermont  statute,  352. 
Having  in  possession  coining  instruments,  under  the  Rev.  Sts.  of 

Massachusetts,  ch.  127,  §  18,  353. 
Having  in  possession  ten  counterfeit  pieces  of  coin,  with  intent  to 

pass  the  same,  under  Rev.  Sts.  of  Mass.  ch.  127,  §  15,  354. 
Having  in  custody  less  than  ten  counterfeit  pieces  of  coin,  under 

Rev.  Sts.  of  Mass.  ch.  127,  §  IG,  355. 
Utte'ring  and  publisliing  as  true  a  forged  promissory  note.     Rev. 

Sts.  of  Mass.  ch.  127,  §  2,  356. 
For  forging  a  promissory  note.     Rev.  Sts.  of  Mass.  ch.  127,  §  1, 

357. 
For  counterfeiting  a  bank  bill.    Rev.  Sts.  of  Mass.  ch.  127,  §  4,  358. 
For  having  in  possession  at  the  same  time,  ten  or  more  counterfeit 

bank  bills,  with  intent  to  utter  and  pass  the  same  as  true.     Rev. 

Sts.  of  Mass.  ch.  127,  §  5,  359. 
Passing  a  counterfeit  bank  bill.     Rev.  Sts.  of  Mass.  ch.  127,  §  G, 

360. 
Having  in  possession  a  counterfeit  bank  bill,  with  intent  to  pass  the 

same.     Rev.  Sts.  of  Mass.  ch.  127,  §  8,  361. 
Making  a  tool  to  be  used  in  counterfeiting  bank  notes.     Rev.  Sts. 

of  Mass.  ch.  127,  §  9,  362. 
Having  in  possession  a  tool  to  be  used  in  counterfeiting  bank  notes, 

with  intent  to  use  the  same.  Rev.  Sts.  of  Mass.  ch.  127,  §  9,  363. 
Counterfeiting  current  coin.  Rev.  Sts.  of  Mass.  ch.  127,  §  15,  364. 
Uttering  and  passing  counterfeit  coin.     Rev.  Sts.  of  Mass.  ch.  127, 

§  16,  365. 
Coining,  etc.,  under  the  North  Carolina  statute,  366. 
FORNICATION  AND  BASTARDY, 

in  South  Carolina,  against  the  man,  1002. 
Same,  in  Pennsylvania,  1003. 
Same,  against  the  woman,  1004. 

747 


INDEX. 

FRAUDULENT  CONVEYANCES, 

under  recent  statute,  507,  et  seq. 
Under  statute  of  Elizabeth,  518. 
FRAUDULENT  INSOLVENCY, 

in  Pennsylvania,  indictment  for,  519. 
General  form,  519. 
In  England,  469Z'. 

Averring  collusion  with  another  person,  520. 
Same,  but  averring  collusion  with  another  person,  521. 
Same,  specifying  another  assignee,  522. 

By  a  tax  collector.     First  count.     Embezzling  creditor's  property, 
523. 

Second  count.     Applying  to  his  own  use  trust  money,  etc., 
524. 
FRAUDULENT  SALES.        (See  Secreting  Goods.) 
FREIGHT, 

conspiracy  by  transporters  to  raise  the  price  of,  indictment  for, 
658. 

GAMBLING  AND  GAMBLING  HOUSES, 
keeping,  nature  of  offence,  736,  etc. 
Keeping  a  gaming-house,  at  common  law,  73G. 

Second  count.     Gaming-room,  737. 
Keeping   a   common    gaming-house,    at   common   law.     Another 
form,  omitting  the  averment  in  last  of  playing  rouge  et  noir,  738. 
Same,  the  game  played  being  hazard,  739. 
Same,  and  permitting  persons  unknown  to  play  at  E.  0.,  710. 
Gaming-house.     Form  in  use  in  New  York,  741. 
Against  an  innholder,  in  Massachusetts,  for  allowing   nine-pins, 

etc.,  to  be  played  on  his  premises,  742. 
Against  same  for  keeping  gaming- cocks,  under  Rev.  Sts.  ch.  47, 

§  9,  743. 
Against  tavern-keeper  for  permitting  unlawful  gaming,  in  Penn- 
sylvania, 744. 
Against  a  {)erson   in  same,  for  keejjing  a  gambling  device  called 
sweat-cloth,  715. 

Second  count.      Coninion  gaming-house,  746. 
Gambling  under  Pennsylvania  act  of  1847.     First  count,  keep- 
ing a  room  for  g:iinl)liiig,  7  17. 

Second  count,  exhibiting  gambling  apparatus,  7  18. 
Tliinl  count,  aiding  persons  unknown  in  keepitig  a  gambling 
table,  719. 
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Fourth  count,   persuading   J.  S.  to  visit  a  gambling  room, 
750. 

Against  a  tavern-keeper  for  holding  near  to  his  house  a  horse-race, 
under  the  Pennsylvania  statute,  75 L 

Masquerade,  under  Pennsylvania  statute  of  15tJi  February,  1808, 
752. 

Gaming  in  Alabama.     First  count,  playing  at  cards,  754. 

Keeping  a  gaming-table,  in  Alabama,  755. 

Betting  at  an  election,  1023. 

Betting  on  a  horse-race,  1024. 

Entering  and  running  a  horse  at  a  horse-race,  1025. 

Winning  money  at  cards,  1026. 
GATE, 

erecting  across  highway,  indictment  for,  675. 
GEORGIA, 

commencement  and  conclusion  of  indictment  in,  62. 
GOODS, 

description  of,  415. 

Rescuing,  indictment  for,  874. 
GRAVE, 

desecration  of,  821,  et  seq. 
GUILTY  INTENT, 

how  to  be  set  forth,  2,  note. 

Plea  of.  (See  Pleas.) 

GUNPOWDER, 

keeping  in  city,  indictment  for,  710. 

Malicious  use  of,  488^. 

HANGING  A  MAN  IN  EFFIGY, 

indictment  for,  959. 
HARBORS, 

nuisances  to,  notes  concerning,  674,  note. 

Indictment  for  obstructing,  703. 
HEALTH, 

acts  injurious  to.         (See  Nuisaxce.) 
HIGH  CONSTABLE, 

indictment  against  for  not  attending  session,  909. 
HIGHWAYS, 

nuisances  to,  notes  concerning,  674,  note. 

Indictment  for  obstructing,  675,  et  seq. 

Non-repair  of,  etc.     (See  Nuisance,  i'orms  for,  781,  etc.) 
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HOGS, 

keeping  in  city,  indictment  for,  711. 
HOMICIDE, 

general  form  of  indictment,  114. 

Murder.     By  shooting  with  a  pistol,  115. 

Murder,     By  cutting  the  throat,  116. 

Murder.     Against  principal  in  the  first  and  in  the  second  degree, 

for  shooting  with  a  pistol,  117. 
Murder  by  pistol-shot  in  Massachusetts,  117a. 
Murder  by  pistol  shot  under  N.  Y.  statute,  with  counts  varying 

instrument,  1176. 
Murder  by  shot-gun  under  Indiana  statute,  117c. 
Murder  by  shooting  in  Iowa,  117c?. 
Information  in  Kansas  for  murder  by  shooting,  117e. 
Murder  by  shooting  under  Nevada  statute,  117f. 
Against  principal  in  the  first  and  principal  in  the  second  degree. 
Hanging,  118. 

Second  count.     Against  same.     Beating  and  hanging,  119. 
Murder.     Striking  with  a  poker,  120. 
]\Iurder.     By  riding  over  with  a  horse,  121. 
Murder.     By  drowning,  122. 
Murder.     By  strangling,  123. 

Second  count.     By  strangling  and   stabbing  with  unknown 
persons,  124. 
Murder.     By  burning  a  house  where  the  deceased  was  at  the  time, 
125. 

Second  count.     Averring  a  preconceived  intention  to  kill,  126. 
Murder.     First  count,  by  choking.    Against  two — one  as  principal 
in  the  first  degree,  and  the  other  in  the  second  degree,  127. 
Second  count,  by  choking  and  beating.     Against  two — one 
as  principal  in  the  first  degree,  the  other  in  second  degree, 
128. 
Murder.     By  poisoning  witli  arsenic,  129. 

Murder  by  poisoning.     First  count,  with  arsenic  in  chicken  soup, 
130. 

Second  count.    Against  one  defendant  as  principal  in  the  first, 

aiHJ  the  other  as  priiici|i;il  in  the  second  degree,  131. 
Third  count.    Against  one  as  principal  and  the  other  as  acces- 
sary bcfon;  the  fact,  132. 
By  placing  poison  so  as  to  be  mistaken  for  medicine,  133. 
Murder  of  a  child  ],y  poison,  l.'M. 
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By  mixing  white   arsenic  with  wine,  and  sending  it  to  deceased, 

etc.,  135. 
Murder  by  poisoning.    First  count,  mixing  white  arsenic  in  choco- 
late, 136. 

Second  count.     Mixing  arsenic  in  tea,  137. 
Murder  by  giving  to  the  deceased  poison,  and  thereby  aiding  her 

in  suicide,  138. 
Murder  by  administering  cantharides,  138a. 
Murder  in   the  first  degree  in    Ohio.     By  obstructing  a  raih-oad 

track,  139. 
Murder  in  the  first  degree  in  Ohio.     By  sending  to  the  deceased  a 

box  containing  an  iron  tube,  gunpowder,  bullets,  etc.,  artfully 

arranged  so  as  to  explode  on  attempting  to  open  it,  140. 
Murder   in  the  first  degree  in  Ohio.     By  a  father  chaining  and 

confining  his  infant  daughter  several  nights  during  cold  weather 

without  clothing  or  fire,  141. 

Second  count.     Not  alleginof  a  chaining-   142. 
By  stabbing,  under  Ohio  statute,  142a. 
By  forcing  a  sick  person  into  the  street,  143. 
Murder  of  an  infant  by  suffocation,  144. 
Murder  by  stamping,  beating,  and  kicking,  145. 
Murder  by  beating  with  fists  and  kicking  on  the  ground,  no  mortal 

wound  being  discovered,  146. 
For  stabbing,  casting  into  the  sea,  and  drowning  the  deceased  on 

the  high  seas,  etc.,  147. 
Knocking  to  the  ground,  and  beating,  kicking,  and  wounding,  148. 
Murder  by  striking  with  stones,  149. 
Murder  by  casting  a  stone,  150. 
Murder  by  striking  with  a  stone,  151. 
By  striking  with  an  axe  on  the  neck,  152. 
By  striking  with  a  knife  on  the  hip,  the  death  occurring  in  another 

state,  153. 
Murder  by  stabbing  with  a  knife,  155. 
Murder.     Against  J.  T.  for  shooting  the  deceased,  and  against 

A.  S.  for  aiding  and  abetting,  156. 
Murder  in  producing  abortion,  156a. 
Murder  of  a  bastard  child,  157. 
Same  under  Maine  statute,  157a. 
Throwing  a  bastard  child  in  a  privy,  158. 
Smothering  a  bastard  child  in  a  linen  cloth,  159. 
Murder,  in  Pennsylvania,  of  a  bastard  child  by  strangling,  160. 
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Murder.     By  starving  apprentice,  161. 

Manslaughter  by  neglect.     First  count,  that  the  deceased  was  the 

apprentice  of  the  prisoner,  and  died  from  neglect  in  prisoner  to 

supply  him  with  food,  etc.,  162. 

Second  count,  charging  killing  by  overwork  and  beating,  163. 
Homicide  of  wife  by  neglect  to  provide  necessaries,  163</. 
Manslaughter.     Against  a  woman  for  exposing  her  infant  child  so 

as  to  produce  death,  164. 
Manslaughter.     By  forcing  an  aged  woman  out  of  her  house  in  the 

night,  tarring,  feathering,  beating,  and  whipping  her,  165. 
Against  the  keeper  of  an  asylum  for  pauper  children,  for  not  sup- 
plying one  of  them  with  proper  food  and  lodging,  whereby  the 

child  died,  166. 
Manslaughter,  by  striking  with  stone,  167. 

Manslaughter.    By  giving  to  the  deceased  large  quantities  of  spirit- 
uous liquors,  of  which  he  died,  168. 
Against  driver  of  cart  for  driving  over  deceased,  169. 
Manslaughter.     Against  a  husband  for  neglecting  to  provide  shel- 
ter for  his  wife,  170. 
Murder,  in  a  duel  fought  without  the  state.     Rev.  Sts.  of  Mass. 

ch.  125,  §  3,  171. 
Manslaughter  in  second  degree  against  captain  and  engineer  of  a 

steamboat,  under  New  York  Rev.  Statutes,  p.  531,  §  46,  172. 
Against  the  engineer  of  a  steamboat  for  so  negligently  managing 

the  engine  that  the  boiler  burst  and  thereby  caused  the  death  of 

a  passenger,  173. 
Against  agent  of  company  for  neglecting  to  give  a  proper  signal  to 

denote  the  obstruction  of  a  line  of  railway,  whereby  a  collision 

took  place  and  a  passenger  was  killed,  174. 
Against  the  driver  and  stoker  of  a  railway  engine,  for  negligently 

driving  against  another  engine,  whereby  the  deceased  met  his 

death,  175. 
Involuntary  manslaughter  in  Pennsylvania,  by  striking  an   infant 

witii  a  dray,  176. 
Murder  on  the  high  seas.     General  form  as  used  in   the  United 

States  courts,  177. 
Murder  by  shooting  on  liigh  seas,  177a. 
Murder  on  the  high  seas  by  striking  with  a  handspike.      Adapted 

to  United  Stated  courts,  178. 
Striking  witli  a  glass  bottle,  on  the  forehead,  on  board  an  Ameri- 
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can  vessel  in  a  foreign  jurisdiction.     Adapted  to  United  States 
courts,  179. 
Against  a  mother  for  drowning  her  child,  by  tlirowing  it  from  a 
steamboat  on  Long  Island  Sound,  180. 

Second  count.    Omitting  averment  of  relationship,  and  charg- 
ing the  sex  to  be  unknown. 
Murder  on  the  high  seas,  with  a  hatchet,  181. 
Manslaughter  on  the  high  seas,  182. 

Second  count.    Same  on  a  long-boat  belonging  to  J.  V.  P.,  etc. 
Misdemeanor  in  concealing  death  of  bastard  child  by  casting  it  in 

a  well,  under  the  Pennsylvania  statute,  183. 
Same,  where  means  of  concealment  are  not  stated,  184. 
Form  used  in  Pennsylvania  in  1880,  184a. 
Endeavor  to  conceal  the  birth  of  a  dead  child  under  the  English 

statute,  185. 
Conspiracy  to  murder,  GIO. 
HORSE  RACE, 

indictment  against  tavern-keeper  for  holding,  751. 
HOUSE, 

erecting  and  continuing,  part  being  on  the  highway,  indictment 
for,  67  G. 
HOUSE  OF  ILL-FAME.     (See  Disorderly  House,  Nuisance.) 

ILLINOIS, 

commencement  and  conclusion  of  indictment  in,  82. 
INCEST,  Etc. 

indictment  for,  1000. 
INDECENT  LIBELS,  Etc.,  9G6a,  et  seq.     (See  Obscexe,  Etc.) 
INDECENT  EXHIBITION,  7G5,  et  seq. 
INDIANA, 

commencement  and  conclusion  of  indictment  in,  79. 

Administering  medicine  with  intent  to  produce  abortion,  211. 

Disinterring  dead  body,  825. 

Carrying  a  dangerous  weapon,  8G7. 
INDICTMENT, 

general  frame  of,  at  common  law,  2. 

Requisites  of,  2,  note. 

Name  of  defendant  in,  2,  note. 

Number  of  defendants,  2,  note. 

Addition  of  defendant,  2,  note. 

Mystery  of  defendant,  2,  note. 
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INDICTMENT Continued. 

Eesidence  of  defendant,  2,  note. 

Time,  2,  note. 

Force  and  arms,  2,  note. 

Place,  2,  note. 

Name  of  prosecutor,  2,  note. 

Intent,  2,  note,  204,  note. 

Conclusion,  2,  note. 

Joinders  of  several  counts,  2,  note. 
INFECTIOUS  DISEASE, 

child  infected  with,  indictment  against  a  person  for  exposing  in 
street,  716. 

Person  infected  with,  indictment    against  captain  of   vessel   for 
bringing  into  port,  937. 
INFORMATION, 

form  of,  in  Connecticut,  33. 

In  Louisiana,  71. 
INN-KEEPERS, 

indictment  against,  for  permitting  gambling,  etc.,  742,  etc. 

Indictment  against,  for  permittirtg  ninepins  to  be  played,  742. 

Indictment  against,  for  keeping  gaming  cocks,  743. 

Refusing  to  entertain  guests.  Oil,  912. 

(See  Tavern  Keeper.) 
INNUENDOES,  notes  to  577,  939. 
INQUEST, 

not  appearing  at,  indictment  against  juror  for,  917. 
INSOLVENCY, 

fraudulent,  in  Pennsylvania,  519. 
INSOLVENT, 

indictment  against,  for  false  return  of  creditors  and  estate,  584, 
585. 
INSTRUMENT  OF  WRITING, 

how  to  be  set  forth,  2G4,  939. 
INSULTING  JUSTICE, 

in  disciiarge  of  duties,  9 GO. 
JNSLliERS, 

destroying  vessel  at  sea,  with  intent  to  defraud,  etc.,  575« 

roiis|iir;u'y  to  do  the  same,  G39. 
JNSrUKECTlON, 

attempt  to  foment  by  seditious  letter,  indictment  for,  958. 
INTENT, 

how  to  be  nv(  rred  in  indictment,  2,  note,  2G4,  note. 
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INTENT  TO  COMMIT  OFFENCES.  (See  Assault  with  Intent.) 
INTERMENT  OF  BODY, 

preventing,  indictment  for,  827. 
INTOXICATION.  (See  Duunkenness.) 

INVOLUNTARY  MANSLAUGHTER, 

in  Pennsylvania,  indictment  for,  17G. 

JAILER, 

deputy,  assault  on,  indictment  for,  888. 

Indictment  against,  for  voluntary  escape,  921. 
JEOFAILS, 

law  as  to,  2,  note. 
JEOPARDY, 

once  in,  plea  of,  1157. 
JOINDER, 

of  defendants,  2,  note. 

Of  offences,  2,  note. 
JUDGE  AND  JURY, 

libel  on,  indictment  for,  949. 
JURISDICTION  OF  U.  S.  COURTS, 

how  averred,  17,  18. 

Plea,  etc.  (See  Plea.) 

JUROR, 

indictment  against,  for  not  appearing  Avhen  summoned  on  a  cor- 
oner's inquest,  917. 
JURY, 

grand.  (See  Grand  Jury.) 

JUSTICE  OF  THE  PEACE, 

indictment  against,  for  committing  in  cases  where  he  had  no  juris- 
diction, 897. 

Indictment  against,  for  other  offences,  898,  etc. 
(See  Magistrate.) 

KENTUCKY^ 

commencement  and  conclusion  of  indictment  in,  85. 
Violation  of  license  laws  in,-  818. 

LANDMARKS, 

indictment  for  removing,  482. 
LARCENY, 

general  frame  of  indictment  at  common  law.     Requisites  of,  415. 
Stealing  the  property  of  different  persons,  416. 
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Larceny  at  a  navy  yard  of  the  United  States,  417. 

Larceny  on  the  high  seas,  418. 

Larceny  on  the  high  seas.     Another  form,  419. 

Larceny  in  an  American  ship  at  the  Bahama  Islands,  420. 

Second  count.     Receiving,  etc.,  421. 
Larceny.     Form  in  use  in  New  York,  422. 
Same  in  Maine,  422a. 
Same  in  Pennsylvania,  423. 

Second  count.     Receiving  stolen  goods,  424. 
Same  in  New  Jersey,  425. 
Same  in  South  Carolina,  426. 
Same  in  Michigan,  427. 
Same  in  Indiana,  427rt. 
Bank  note  in  Massachusetts,  427&. 
Bank  note  in  North  Carolina,  428. 
Bank  note  in  Pennsylvania,  429. 
Bank  note  in  Connecticut,  430. 
Bank  note  in  Tennessee,  431. 
Bank  note  in  Iowa,  431a. 
Stealing  notes  of  unknown  banks,  431  J. 
Larceny  in  dwelling-house  in  daytime.     Mass.  Rev.  vSts.  ch.  120, 

§  14,  432. 
Larceny  in  building  in  Massachusetts,  432a. 
Breaking  and  entering  a  vessel  in  the  night-time,  and  committing 

larceny  therein,  under  Mass.  Rev.  Sts.  ch.  126,  §  11,  433. 
Breaking  and  entering  a  shop  in  the  night,  and  committing  a  lar- 
ceny therein,  under  Mass.  Rev.  Sts.  ch.  126,  §  11,  434. 
Larceny  by  the  cashier  of  a  bank.     Mass.  stat.  1846,  ch.  171,  §  1, 

435. 
Breaking  and  entering  a  stable  in  the  night-time,  and  committing 

larceny  therein.     Mass.  stat.  1851,  ch.  156,  §  1,  436. 
Breaking  and  entering  a   shop  in  the  night-time,  adjoining  to  a 

dwelling-house,  with  intent  to  commit  the  crime  of  larceny,  and 

actually  stealing  therein.     Mass.  stat.  1839,  ch.  31,  437. 
Entering  a  dwelling-house  in  the  night-time  without  breaking,  some 

persons  being  therein,  and  being  put  in  fear.     Mass.  Rev.  Sts. 

ch.  120,  §  12,  438. 
Breaking  and  entering  a  dwelling-house  in  the  daytime,  the  owner 

being  therein,  and  being  put  in  fear.    Mass.  Rev.  Sts.  ch.  126,  § 

12,  439. 
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Breaking  and  entering  a  city  hall,  and  stealing  therein  in  the  night- 
time.    Mass.  Rev.  Sts.  ch.  126,  §  14,  440. 
Stealing  in  a  building  that  is  on  fire.     Mass.  Rev.  Sts.  ch.  12G, 

441. 
Larceny  from  the  person.     Rev.  Sts.  of  Mass.  ch.  120,  §  16,  442. 
Larceny  of  real  property.     Mass.  stat.  1851,  ch.  151,  443. 
Stealing  and  receiving  goods  from  warehouse  under  Mass.  statute, 

443a. 
Larceny  and  embezzlement  of  public  property,  on  the  statute  of  the 

United  States  of  the  30th  April,  1790,  §  26,  444. 
Stealing,  destroying,  or  concealing  wills  under  English  statute, 

445. 
Stealing  documents  of  title  under  English  statute,  445a. 
Stealing  valuable  securities  under  English  statute,  4456. 
Stealing  lead,  etc.,  under  English  statute,  445c. 
Stealing  or  cutting  bills  under  English  statute.     (See  483),  445c/. 
For  larceny  of  and  from  the  mail,  see  Post-office. 
LARCENY  AND  EMBEZZLEMENT, 

of  public  property,  on  the  statute  of  the  United  States  of  the  oOth 

of  April,  1790,  §  26,  444. 
Against  an  assistant  postmaster,  for  stealing  money  which  came 
into  his  hands  as  assistant  postmaster,  on  the  act  of  3d  March, 
1825,  §  21,  445. 
LASCIVIOUSNESS, 

when  indictable,  774. 
indictments  against,  774,  775,  776,  777. 
LAW  OF  NATIONS.  (See  Foreign  Ministers.) 

LETTER, 

stealing,  opening,  embezzling,  etc.,  United  States  courts. 

(See  Post-office.) 
Threatening,  972,  et  seq.  (See  Threats.) 

LETTER  OF  FOREIGN  MINISTER, 

opening  and  publishing,  at  common  law,  indictment  for,  983. 
LETTING  A  HOUSE  TO  A  WOMAN  OF  ILL-FAME, 

indictment  for,  735. 
LEVYING  WAR, 

indictment  for,  etc.,  1117,  et  seq. 
LEWDNESS, 

when  indictable,  765-74. 

Open,  indictment  against,  774,  et  seq. 
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LIBEL, 

general  frame  of  indictment,  939. 

General  requisites  of  indictment,  939,  note. 

As  to  name  of  prosecutor,  939,  note. 

As  to  setting  out  libellous  matter,  939. 

Where  the  instrument  is  lost,  939,  note. 

Where  it  is  in  a  foreign  language,  939,  note. 

When  indecent,  etc.,  939,  note. 

As  to  innuendo,  939,  note. 
Indictments : 

General  frame,  939. 

Libel  on  an  individual  generally,  940. 

Charging  him  with  scuttling  a  ship,  etc.,  941. 

Posting  a  man  as  a  scoundrel,  etc.,  942. 

Libel  upon  an  attorney,  contained  in  a  letter,  943. 

Publishing  an  ex  parte  statement  of  an  examination  before  a  magis- 
trate for  an  offence  with  which  the  defendant  was  charged,  944. 

Information  for  writing  and  publishing  a  libel  against  the  king  and 
government,  945. 

For  publishing  the  same  in  other  newspapers,  946. 

Libel  on  the  president  of  the  United  States,  947. 

Another  form  for  same,  948. 

Libel  on  a  judge  and  jury  when  in  the  execution  of  their  duties, 
949. 

Libel  on  a  sheriff,  attributing  to  him  improper  motives  and  con- 
duct, in  getting  up  petitions,  etc.,  for  the  locating  of  the  seat  of 
justice  in  a  particular  county,  950. 

Libel  on  a  justice  of  the  police  court  in  Boston,  etc.,  95L 

Libel  on  an  officer,  said  libel  consisting  of  a  paper  alleged  to  have 
been  read  by  the  defendant  at  a  public  meeting,  but  which  was 
in  the  defendant's  possession,  or  destroyed,  and  consequently 
was  not  produced  to  the  grand  jury,  952. 

Seditious  libel.  The  libellous  matter  consisting  in  an  address  to 
electors  of  Westminster,  of  which  the  defendant  was  the  repre- 
sentative, charging  the  government  with  trampling  ujion  the 
people,  etc.,  953. 

Publishing  at  a  time  of  popular  commotion  resolutions  attacking 

the  government  as  blood-thirsty,  etc.,  954. 
T-ibfl  in  Gcrnian  in  tlie  circuit  court  of  the  United  States,  955. 
Libel  in  French,  against  a  foreign  potentate,  95G. 
Sending  a  letter  to  a  commissioner  of  revenue  in  the  United  States 
containing  corrupt  proposals,  957. 
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Writing  a  seditious  letter  with  intent  to  excite  fresh  disturbance  in 
a  district  in  a  state  of  insurrection,  958. 

Hanging  a  man  in  elRgy,  959. 

Insulting  a  justice  in  the  execution  of  his  office,  960. 

Scandalous  words  to  a  magistrate,  9G0a. 

For  seditious  words,  9GL 

Another  form  for  same,  962. 

Uttering  blasphemous  language  as  to  God,  963. 

Same  under  Rev.  Sts.  Mass.  ch.  130,  §  15,  96-1. 
.    Blaspheming  Jesus  Christ,  965. 

Blaspheming  the  Holy  Ghost,  966. 

Using  indecent  language  in  presence  of  a  female,  966«. 

Composing  and  publishing  a  blasphemous  libel,  967. 

Obscene  libel.     First  count,  not  setting  forth  libellous  matter,  968. 

Second  count.     Publishing  an  obscene  picture,  969. 

Exhibiting  obscene  pictures,  970. 

Against  the  printer  of  a  newspaper  for  publishing  an  advertisement 
by  a  married  woman  offering  to  become  a  mistress,  971. 

Indictment  for  threatening  to  accuse  of  an  infamous  crime,  272. 

Sending  a  letter,  threatening  to  accuse  a  person  of  a  crime.     Mass. 
Rev.  Sts.  ch.  125,  §  17,  973. 

Sending  a  letter,  threatening  to  accuse  a  person  of  a  crime.    Mass. 
Rev.  Sts.  ch.  125,  §  17,  974. 

Sending  a  threatening  letter,  975. 

Another  form  under  English  statute,  975o. 

Letter  threatening  to  accuse  under  English  statute,  9755. 

Threats  in  order  to  extort  under  English  statute,  975c. 

Threatening  to  publish  libel  with  intent  to  extort  under  English 
statute,  975rf. 

Obtaining  signature  by  threats,  975e. 

Threats  under  Indiana  statute,  975/'. 

Threatening  property  with  menaces,  975^. 
LIBELLOUS  EFFIGIES, 

indictment  against  exhibiting,  765,  959. 
LIBERTY  POLE, 

indictment  against  attempt  to  raise  an  insurrection  by,  1128. 
LICENSE  LAWS,  VIOLATION  OF. 

Presuming  to  be  a  common  seller  of  wine,  under  jNIaine  statute,  792. 

Selling  liquors  by  retail,  in  New  Hampshire,  793. 

Dealing  in  liquor,  etc.,   without  license,   under  §  1,  ch.  83,  Ver- 
mont Rev.  Sts.,  794. 
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LICENSE  LAWS,  YIOLATIOX  OF — Continued. 

Selling  liquor  by  the  small,  under  the  same,  795. 

Selling  liquor,  etc.,  under  Mass.  Rev.  Sts.  ch.  47,  §  1,  796. 

Another  form  under  same  section,  797. 

Under  Rev.  Sts.  ch.  47,  §  2,  798. 

Another  form  under  same,  799. 

Under  Rev.  Sts.  ch.  47,  §  2,  800. 

Another  form  under  same,  801. 

Another  form  under  same,  802. 

Another  form,  under  Rev.  Sts.  ch.  47,  §  2,  where  defendant  is 
licensed  to  sell  wine,  etc.,  803. 

Another  form  under  same,  804. 

Another  form  under  same,  805. 

Another  form  under  same,  806. 

Selling  liquor  without  license,  under  Mass.  Rev.  Sts.  ch.  47,  §  3, 
807. 

Another  form  under  same,  808. 

Another  form  under  same,  809. 

Violation  of  license  laws  in  Rhode  Island,  810. 

Same  in  New  York,  811. 

Same  in  New  Jersey,  812. 

Same  in  Pennsylvania,  813. 

Another  form  for  same,  being  that  used  in  Philadelphia,  814. 

Same  in  Virginia,  815. 

Same  in  North  Carolina,  816. 

Same  in  Alabama,  817. 

Same  in  Kentucky,  818. 

Same  in  Tennessee,  819. 

Same  in  Mississippi,  820. 

Selling  to  i)erson  of  intemperate  habits,  820a. 
LIQUOR, 

selling  by  the  small.      (See  TirrLiNo-HousES,  License  Laws.) 
LORD'S  DAY, 

profanation  of,  756.  (See  Sabbath.) 

LOST  IXS'IRUMKNT, 

how  pl.-udcd,  939. 
LOT, 

puldic  nuisance  to,  indictment  for,  690,  etc. 
LOTTERIES, 

selling  lottery  tickets,  general  frame  of  indictment,  828. 

General  refpjisites  of  indictment,  828,  note. 
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LOTTERIES Continued. 

Indictments  against : 

Selling  lottery  tickets.     General  frame  of  indictment,  828. 

Same  where  ticket  is  lost  or  destroyed,  or  in  defendant's  possession, 

829. 
Selling  ticket  in  New  Hampshire,  830. 
Same  in  Massachusetts,  831. 

Advertising   lottery  ticket  in  same,  under  stat.  1825,  cli.  184,  832. 
Selling  lottery  tickets  in  same,  under  stat.  1825,  ch.  184,  §  1,  833. 
Selling  ticket  in  New  York,  834. 
Another  form  for  same,  835. 

Promoting  lottery  in  same,  being  the  form  in  common  use,  83G. 
Carrying  on  lottery  whose  description  is  unknown  to  jurors,  837. 
Selling  lottery  policy  in  Pennsylvania,  under  act  of  March  16, 

1847,  838. 
Selling  ticket  in  same,  under  same,  839. 

Same  under  repealed  act  of  March  1,  1833.     Fii-st  count,  sale  of 
ticket,  ticket  being  set  forth,  840. 

Second  count.     Conspiracy  to  sell  a  lottery  ticket,  etc.,  the 
defendant    being    singly   charged    with  a  conspiracy  with 
others  unknown,  841. 
Same  in  Virginia,  842. 

Selling  lottery  tickets,  under  Ohio  statute,  843. 
Opening  up  a  lottery  scheme,  called  "the  Western  Reserve  Art 

Union,"  under  Ohio  statute,  844. 
Publishing  scheme  of  chance,  under  Ohio  statute,  845. 
Conspiracies  to  violate  the  laws  concerning,  how  to  be  pleaded,  624. 
LOUISIANA, 

commencement  and  conclusion  of  indictment  in,  71. 
Information  in,  71. 

MACHINERY, 

injuries  to.  (See  Malicious  Mischiep\) 

MAGISTRATE, 

indictmentagainstfor  committing  where  he  had  no  jurisdiction,  897. 

Indictment  against  for  neglect  of  duty  in  riot,  808. 

Indictment    against    for  proceeding  to  discharge  duties  of   office 

when  intoxicated,  899. 
Indictment  agJiinst  for  issuing  warrant  without  oath,  900. 
Indictment  against  for  refusal  to  deliver  transcript,  etc.,  901. 
Indictment  against  for  extortion,  902. 
Indictment  against  a  third  party  for  insulting,  etc.,  960. 
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MAIL, 

United  States,  offences  concerning.         (See  Post-office.) 
MAINE, 

commencement  and  conclusion  of  indictment  in,  19. 
MAINTENANCE, 

indictment  for,  1011. 
MALICIOUS  MISCHIEF, 

I'equisites  of  indictment,  470. 
Indictments: 

Maliciously  wounding  a  cow,  470. 
Giving  cantharides  to  prosecutors,  471. 
Tearing  up  a  promissory  note,  472. 

Cutting  down  trees  the  property  of  another,  not  being  fruit,  or  cul- 
tivated, or  ornamental  trees,  under  Oliio  statute,  473. 
Destroying  vegetables,  under  Ohio  statute,  474. 
Malicious  mischief  to  a  cow,  under  Alabama  statute,  474«. 
Killing  a  heifer,  under  Oliio  statute,  475. 
Cutting  down  trees,  etc.,  47G. 
Cutting  trees,  under  English  statute,  476a. 
Killing  a  steer,  at  common  law,  477. 

Altering  the  mark  of  a  sheep,  under  tlie  North  Carolina  statute, 
478. 

Second  count.     Defacing  mark,  479. 
Entering  the  premises  of  another,  and  pulling  down  a  fence,  480. 
Destroying  two  lobster  cars,  under  the  Massacluisetts  statute,  481. 
Removing  a  landmark,  under  the  Pennsylvania  statute,  482. 
Felling  timber  in  the  channel  of  a  particular  creek,  in  a  particular 

county,  under  the  North  Carolina  statute,  483. 
Tlu-owing  down  fence,  under  Ohio  statute,  484. 
IJreaking  into  house,  and  frightening  a  pregnant  woman,  485. 
Cutting  ropes  across  the  ferry,  48G. 

Breaking  glass  in  a  building.     Mass.  Rev.  Sts.  ch.  12G,  §  42,  487. 
Burning  a  record,  488. 

Blowing  up  dwelling-house,  under  English  statute,  488rt. 
Throwing  gunpowder  in  house,  under  English  statute,  488i. 
Setting  spring  guns,  under  English  statute,  488c. 
Injury  to  goods  in  tlic  loom,  under  Englisii  statute,  488(/. 
Destroying  machine,  under  English  statute,  488e. 
Injury  lo  railway  train,  un<l('r  English  statute,  488/. 
Injury  to  crops,  under  ICnglisli  statute,   iHSy. 
Damaging  cliattcls,  undt-r  English  statute,   IfSH//. 
MANSLAUGIITEK.  (Sec;  IIomiciuk.) 
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MARINER.  (See  Skamen.) 

MARSHAL  OF  UNITED  STATES, 
resistance  to,  indictment  for,  885. 
MARYLAND, 

commencement  and  conclusion  of  indictment  in,  50. 
MASQUERADE, 

indictment  against,  752. 
MASSACHUSETTS, 

commencement  and  conclusion  of  indictment  in,  28-30. 
Indictments : 

Against  accessary  before  the  fact  generally,  101. 

Against  accessary  after  the  fact  generally,  102. 

Murder  in  a  duel  fought  without  the  state,  171. 

For  carnally  knowing  and  abusing  a  woman  child  under  the  age  of 

ten  years,  187. 
Mayhem,  by  slitting  the  nose,  193. 
Assault  and  battery,  Massachusetts  form,  215. 
Felonious  assault,  248. 

Felonious  assault  with  intent  to  rob,  being  armed,  250. 
Assault  with  intent  to  ravish,  253. 
Having  in  possession  coining  instruments,  353. 
Having  in  possession  ten  counterfeit  pieces  of  coin,  with  intent  to 

pass  the  same,  354. 
Having  in  custody  less  than  ten  counterfeit  pieces  of  coin,  355. 
Uttering  and  publishing  as  true  a  forged  promissory  note,  356. 
For  forging  a  promissory  note,  357. 
For  counterfeiting  a  bank  bill,  358. 

For  having  in  possession  at  the  same  time,  ten  or  more  counter- 
feit bank  bills,  with  intent  to  utter  and  pass  the  same  as  true, 
359. 
Passing  a  counterfeit  bank  bill,  3G0. 
Having  in  possession  a  counterfeit  bank  bill,  with  intent  to  pass 

the  same,  361. 
IMaking  a  tool  to  be  used  in  counterfeiting  bank  notes,  362. 
Having  in  possession  a  tool  to  be  used  in  counterfeiting  bank  notes, 

with  intent  to  use  the  same,  363. 
Counterfeiting  current  coin,  364. 
Uttering  and  passing  counterfeit  coin,  365. 
Burning  unfinished  dwelling-houses,  390. 

Setting  fire  to  a  building,  whereby  a  dwelling-house  was   burnt  in 
the  night-time,  391. 

763 


INDEX. 

MASSACnr^ETTS.—  Coiitinued. 

Burning  a  dwelling-house  in  the  daytime,  392. 

Setting  fire  to  a  building  adjoining  a  dwelling-house  in  the  day- 
time, whereby  a  dwelling-house  was  burnt  in  the  daytime,  393. 

Burning  a  stable  within  the  curtilage  of  a  dwelling-house,  394. 

Burning  a  city  hall  in  the  night-time,  395. 

Burning  a  meeting-house  in  the  daytime,  396. 

Burning  a  vessel  lying  within  the  body  of  the  county,  397. 

Burning  a  dwelling-house  with  intent  to  injure  an  insurance  com- 
pany, 398. 

Setting  fire  to  stacks  of  hay,  399. 

Burning  a  dwelling-house  in  the  night-time,  400. 

Robbery — the  prisoner  being  armed  with  a  dangerous  weapon,  411. 

Kobbery — the  prisoner  being  armed  with  a  dangerous  weapon,  and 
striking  and  wounding  the  person  robbed,  412. 

Robbery,  not  being  armed,  413. 

Attempting  to  extort  money  by  threatening  to  accuse  another  of  a 
crime,  414. 

Larceny  in  dwelling-house  in  daytime,  432. 

Breaking  and  entering  a  vessel  in  the  night-time,  and  committing 
a  larceny  therein,  433. 

Breaking  and  entering  a  shop  in  the  night,  and  committing  a  lar- 
ceny tiierein,  434. 

Larceny  by  the  cashier  of  a  bank,  435. 

Breaking  and  entering  a  stable  in  the  night-time,  and  committing 
a  larceny  therein,  43G. 

Breaking  and  entering  a  shop  in  the  night-time,  adjoining  to  a 
dwelling-house,  with  intent  to  commit  the  crime  of  larceny, 
and  actually  stealing  therein,  437. 

Entering  a  dwelling-house  in  the  night-time  without  breaking, 
some  persons  being  therein,  and  being  put  in  fear,  438. 

Breaking  and  entering  a  dwelling-house  in  the  daytime,  the  owner 
being  ihcrein,  and  being  put  in  fear,  439. 

Breaking  and  entering  a  city  hall,  and  stealing  in  the  niglit-time, 
440. 

Stealing  in  a  building  that  is  on  fire,  441. 

Larceny  from  tin;  p(Tson,   142. 

Larceny  of  real  property,  443. 

Against  recf^iver  of  stolen  goods,  452. 

Against  receiver  of  embezzled  property,  455. 

Against  auctioneer  for  embezzlement   462. 

764 


INDEX. 

M  ASS  ACHUSETTS— Cb«^m»erf. 

Against  the  president  and  cashier  of  a  bank  for  embezzlement, 
4GG. 

Against  a  clerk  for  embezzlement,  467. 

Against  a  carrier  for  embezzlement,  4G8. 

Breaking  glass  in  a  building,  487. 

General  frame  of  indictment,  form  used  in  Massachusetts,  529. 

Perjury — on   a   trial  in  the  supreme  judicial   court  of  Massachu- 
setts, on  a  civil  action,  582. 

Endeavoring  to  suborn  a  person  to  give  evidence  on  the  trial  of  an 
action  of  trespass,  issued  in  the  supreme  judicial  court,  0(14. 

Obstructing  townways  under  the  statutes  of  178G,  etc.,  G89. 

Disorderly  house,  form  in  use,  724. 

Keeping  a  common  bawdy-house,  725. 

Against  keeper  of  house  of  ill-fame,  726. 

Against  an  innkeeper  for  allowing  ninepins,  etc.  etc.,  to  be  played 
on  his  premises,  742. 

Against  same,  for  keeping  gaming-cocks,  743. 

Doing  business  on  Sunday,  758. 

Selling  unwholesome  meat,  759. 

For  adulterating  bread  for  the  purpose  of  sale,  760. 

Selling  adulterated  medicine,  761. 

Lewdness  and  lascivious  cohabitation.     First  count,  by  lying  in 
bed  openly  with  a  woman,  774. 

Second    count.      Lascivious  behavior    by    putting    the    arms 
openly  about  a  woman,  775. 

Selling  liquor,  etc.,  796. 

Another  form  under  the  same  section,  797. 

Under  Rev.  Sts.  ch.  47,  §  2,  798. 

Another  form  under  same,  799. 

Another  form  under  same,  800. 

Another  form  under  same,  801. 

Another  form  under  same,  802. 

Another  form  under  same,  when  defendant  is  licensed  to  sell  wine, 
etc.,  803. 

Another  form  under  same,  804. 

Another  form  under  same,  805. 

Another  form  under  same,  806. 

Selling  liquor  without  license,  Rev.  Sts.  ch.  47,  §  3,  807. 

Another  form  under  same,  808. 

Another  form  under  same,  809. 

Removal  of  dead  body,  822. 
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MASSACHUSETTS — Continued. 

Selling  lottery  tickets,  831. 

Advertising  lottery  tickets  in  same,  832. 

Selling  lottery  tickets  in  same,  833. 

Disturbing  a  religious  meeting,  862. 

Assault  on  police  officer  in  the  city  of  Boston,  891. 

Against  a  justice  of  the  peace  for  extortion  generally,  902. 

Uttering  blasphemous  language  as  to  God,  964. 

Sending  a  letter  threatening  to  accuse  a  person  of  a  crime,  973. 

Sending  a  letter  threatening  to  burn  a  dwelling-house,  974. 

Polygamy,  986. 

For  polygamy  by  continuing  to  cohabit  with  a  second  wife,  987. 

Attempting  to  influence  a  voter  by  threatening  to  discharge  him 
from  employment,  1018. 

Illegal  voting,  1019. 

Breach  of  pilot  laws,  1027. 

Sending  a  written  message  to  a  person,  to  fight  a  duel,  1043. 

Posting  another,  for  not  fighting  a  duel,  1044. 

Attempt  to  commit  an  offence,  1046. 

Attempt  to  burn  dwelling-house,  1047. 

Attempt  to  burn  dwelling-house  in  the  night-time  by  breaking  and 
entering  a  building,  and  setting  fire  to  the  same,  1048. 

Attempt  to  commit  a  larceny  from  the  person  of  an  individual,  by 
picking  his  pocket,  1049. 
MASTER, 

indictment  against  for  neglecting  and  abusing  apprentice  or  ser- 
vant, 914. 

Confining  on  board  ship,  indictment  for,  1069,  etc. 
MASTER  OF  VESSEL.     (See  Misconduct.) 
MAYHEM, 

indictment  on  Coventry  Act,  22  &  23  Car.  II.  c.  1,  for  felony  by 
slitting  a  nose,  and  against  the  aider  and  abettor,  192. 

Mayhem  by  slitting  the  nose,  under  the  Kev.  Sts.  !Mass.  ch.  12.>,  § 
10,  193. 

Mayliem  by  cutting  out  one  of  the  testicles,  under  the  Pennsylva- 
nia statute,  191. 

Against  principal  in  first  and  second  degree  for  mayhem  in  biting 
oH'an  ear,  under  the  statute  of  Alabama,  195. 

Biiingoffan  ear,  under  Kev.  Sts.  N.  C.  ch.  34,  §  48,  196. 

Maliciously  brt-aking  prosecutor's  arm,  with  intent  to  maim  him, 
under  the  Alabama  statute,  197. 
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MEAT, 

unwholesome,  indictment  against  offering  for  sale,  750. 

jmep:ting, 

seditious,  conspiracy  to  raise,  indictment  for,  1120. 
MEETING-HOUSE, 

breaking  into,  380. 
Burning,  403. 
MICHIGAN, 

commencement  and  conclusion  of  indictment,  73. 
Larceny,  form  in  use  in,  427. 
MILK, 

adulterating,  760a. 
MILL, 

permitting  waters  of  to  overflow,  indictment  for,  GOG. 
MINISTER, 

foreign,  offences  against.       (See  Foreign  Minister.) 
MINT, 

United  States,  responsibility  of  officers  in,  4G0. 
Indictment  against  officer  of,  400. 
MISBEHAVIOR.  (See  Misconduct  in  Office.) 

MISCARRIAGE.  (See  Abortion.) 

MISCHIEF.  (See  Malicious  Mischief.) 

MISCONDUCT  IN  OFFICE,  887,  et  seq. 
Indictments : 

Against  a  magistrate,  for  committing  in  a  case  where  he  had  no 

jurisdiction,  807. 
Against  a  magistrate  for  neglect  of  duty  at  a  riot.     First  count,  for 

neglecting  to  read  the  riot  act,  808. 
Against  a  justice  of  the  peace  for  proceeding  to  the  duties  of  liis 

office  in  a  state  of  intoxication,  809. 
Against  a  justice  of  the  peace  for  issuing  a  warrant  without  oatli, 

using  falsely  the  name  of  a  third  party  as  prosecutor,  900. 
Against  a  justice  of  the  peace  in  Pennsylvania,  for  refusal  to  de- 
liver transcript  to  party  demanding  it,  901. 
Against  a  justice  of  the  peace  in  Massachusetts,  for  extorting  gen- 
erally, 002. 
Against  a  justice  of  the  peace  for  extorting  fees    or  discharging  a 
recognizance,  and  for  not  returning  the  same  to  the  court  for 
Avhich  it  was  taken,  003. 
Against  a  constable  for  extorting  money  of  a  person  apprehended 
by  him  upon  a  warrant,  to  let  him  go  at  large,  004. 
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MISCONDUCT  IN  OFFICE — Continued. 

Ao^ainst  a  constable  for  neglecting  to  execute  a  warrant  in  a  civil 

case,  905. 
A"-ainst  a  constable  for  neglecting  to  execute  a  justice's  warrant 

for  the  apprehension  of  a  person,  906. 
Against  a  constable  for  extorting  and  obtaining  money  under  color 

of  discharging  a  bench  warrant,  907. 
Af^ainst  constables  for  neglecting  to  attend  the  sessions,  908. 
Ao'ainst  a  high  constable  for  not  obeying  an  order  of  sessions,  909. 
Against  a  toll  collector  for  extorting  toll  from  a  person  who  had 

compounded,  910. 
Against  an  innkeeper  for  not  receiving  a  guest,  he  having  room  in 

his  inn  at  the  time,  911. 
Afi^ainst  an  innkeeper  for  refusing  to  entertain  foot  travellers,  912. 
Against  an  attorney  for  buying  a  note,  on  New  York  stat.,  sess. 

41,  ch.  259,  etc.,  913. 
Af^ainst  a  master  for  neglecting  to  provide  an  apprentice  of  tender 

years  with  sufficient  food,  clothing,  bedding,  and  other  necessa- 
ries, 914. 
Against  a  mistress,  for  not  providing  sufficient  food  for  a  servant, 

keeping  her  without  proper  warmth,  etc.,  915. 
Against  overseers  for  cruelty  to  a  pauper,  916. 
Afi^ainst  a  juror  for  not  appearing  when  summoned  on  a  coroner's 

inquest,  917. 
For  refusing  to  serve  the  office  of  overseer  of  the  poor,  918. 
For  refusing  to  execute  the  office  of  constable,  919. 
For  refusing  to  take  the  office  of  chief  constable,  being  duly  elected 

at  the  quarter  sessions,  920. 
Against  a  jailer  for  a  voluntary  escape,  921. 
Same  where  the  party  escaping  was  committed  by  a  judge  as  a 

fugitive  from  justice,  922. 
Against  a  constable  for  a  negligent  escape,  923. 
Against  a  prisoner  for  escape  out  of  custody  of  constable,  924. 
Inflicting  cruel  and  unusual  punisliment  on  one  of  the  crew  of  a 

vessel,  etc.,  925. 
Against  same  for  same,  the  punishment  being  beating  and  wound- 
ing, etc.,  926. 

Second   count.     Specifying   the  punishment  more  minutely, 
927. 
Confining  a  boy  in  r>in  of  a  siiip,  etc.,  928. 

Secorul  count.     Refusing  suitable  food,  929. 
Aiiotlicr  form,  withholding  suitable  food,  etc.,  930. 
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MISCONDUCT  IN  OFFICE Continued. 

Forcing,  etc.,  a  seaman  ashore  in  a  foreign  port,  931. 
Second  count.     Same  in  another  form,  932. 
Third  count.     Leaving  beliind  seaman,  933. 
Leaving  seaman  in  foreign  port,  934. 
Refusing  to  bring  home  a  seaman,  935. 
Another  form  for  same,  93G. 
Against  the  ca[)taiii  of  a  vessel,  for  bringing  into  the  port  a  person 

Avith  an  infectious  disease,  under  the  Pennsylvania  act,  937. 
Against  a  captain  of  a  vessel,  for  not  providing  wholesome  meat 
for  his  passengers,  938. 

misdemp:anor, 

compounding,  89G. 

Nature  of  offence,  89 G. 

Indictment  foi",  89G. 
MISNOMER, 

plea  of.  (See  Plea.) 

MISSISSIPPI, 

commencement  and  conclusion  of  indictment  in,  68. 

Violation  of  license  laws,  820. 
MODEL  ARTISTS, 

Indictment  against,  76  G. 
BIURDER.  (See  Homicide,  Accessaries.) 

NATIONS,  LAW  OF, 

indictments  for  violations  of,  1121,  1137. 

By  offences  to  person  of  foreign  minister. 

(See  Foreign  Minister.) 

By  setting  on  foot  an  enterprise  against  a  foreign  nation,  1121. 

By  supplying  prisoners  of  war  with  unwholesome  food,  1137. 
NAVIGABLE  RIVER, 

obstructing.  (See  Nuisance.) 

NEGLECT, 

killing  by.  (See  Homicide.) 

To  furnish  food  to  apprentice,  914. 
NEGLIGENCE  IN  OFFICE.         (See  Misconduct.) 
NEGLIGENT  ESCAPE, 

indictment  for.  (See  Escape.) 

NEUTRALITY  LAWS, 

breach  of,  1121,  et  seq. 
NEW  HAMPSHIRE, 

commencement  and  tonclusiou  of  indictment  in,  22. 
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NEW  HAMPSHIRE Contiimed. 

Indictments  in : 

Refusing  to  repair  road,  785. 

Selling  liquor  by  the  small,  793. 

Disinterring  dead  body,  823. 

Selling  lottery  tickets,  830. 
NEW  JERSEY, 

commencement  and  conclusion  of  indictment  in,  41. 
Indictments  in: 

Larceny,  425. 

Selling  liquor  by  the  small,  812. 
NEW  YORK, 

commencement  and  conclusion  in,  38. 
Indictments  in : 

Manslaughter  in  second  degree  against  captain  and  engineer  of 
steamboat,  172. 

Abduction,  200. 

Producing  abortion,  210. 

Assault  and  battery  in,  217. 

Assault  with  intent  to  murder,  245. 

Having  in  possession  forged  note  of  a  corporation,  328. 

Forging  an  instrument  for  payment  of  money,  330. 

Having  in  possession  forged  notes,  etc.,  with  intent  to  defraud, 
332. 

Burglary,  372. 

Larceny,  422. 

Receiving  stolen  goods,  453. 

Embezzlement,  464. 

Secreting  goods  with  intent  to  defraud  creditors,  507. 

False  pretences,  530. 

Against  an  insolvent  for  a  false  return  of  his  creditors  and  estate, 
584. 

Disorderly  house,  etc.,  722. 

Gaming-house,  741. 

Viohition  of  license  laws,  811. 

Selling  lottery  ticket,  834. 

Against  an  attorney  for  buying  a  note,  913. 

liigjimy,  988. 

Neutrality  laws,  violation  of,  1117,  et  seq. 
NIGHT-WALKER, 

indictment  against,  779a. 
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NINEPINS, 

indictment  against  playing  in  Massachusetts,  742. 
NORTH  CAROLINA, 

commencement  and  conclusion  of  indictment  in,  56. 
Indictments  in : 

Biting  off  an  ear,  190. 

Forging  a  receipt,  285. 

Coining,  3GG. 

Larceny  of  bank  note,  428. 

Altering  mark  of  a  sheep,  478. 

Felling  timber  in  the  channel  of  a  particular  creek  in  a  particular 
county,  483. 

Negligently  permitting  fences  to  remain  during  the  crop   season 
less  than  five  feet  high,  704. 

Exposing  the  private  parts  in  an  indecent  posture,  there  being  no 
allegation  of  lookers-on,  773. 

Against  overseer  for  refusing  to  repair  road,  789. 

Violation  of  license  laws,  816. 

Bigamy,  993. 

Adultery,  against  both  parties  jointly,  1001. 
NOTES, 

forgery  of,  indictment  for,  269,  et  seq. 

Larceny  of,  428,  et  seq. 
NOT  GUILTY,  (See  Pleas.) 

NUISANCE, 

general  frame  of  indictment,  674. 

General  requisites  of  indictment,  674,  note. 

What  defences  admissible  in  indictment  for,  674,  note. 
'  What  length  of  time,  674,  note. 

What  public  benefit,  674,  note. 

Nuisances  to  highways,  bridges,  watercourses,  or  navigable  rivers, 
notes  concerning,  674,  note. 
Indictments : 

Obstructions  to  Highways  and  Watei-courses. 

Erecting  a  gate  across  a  public  highway,  675. 

Erecting  and  continuing  a  house,  part  of  which  was  on  the  high- 
way, 676. 

Obstructing  a  common  highway,  by  placing  in  it  drays,  677. 

Same,  with  filth,  etc.,  678. 

Letting  off  fireworks  in  a  public  street,  679. 

Keeping  a  pond  of  stagnant  water  in  the  city,  680. 
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Placing  a  quantiiy  of  foul  liquor,  called  "  returns,"  in  the   high- 
way, G81. 

Layins  dung  near  a  public  street,  whereby  the  air  was  infected  and 
inhabitants  annoyed,  G82. 

Letting  wagons  stand  in  a  public  street,  so  as  to  incommode  pas- 
sengers, 683. 

Placing  casks  in  the  highway,  G84. 

Leaving  open  an  area  on  foot  pavement  in  a  street,  085. 

Laying  dirt  in  a  footway,  686. 

Keeping  a  ferocious  dog,  687. 

Profane  swearing  in  a  public  street,  688. 

Obstructing  townways  in  Massachusetts,  under  the  stat.  of  1786, 
ch.  GG,  §  7,  and  1786,  ch.  81,  §  G,  689. 

Blocking  up  the  great  square  of  a  town-house  in  Pennsylvania,  690. 

Erecting  a  wooden  building  on  public  square  of  a  village  in  Ver- 
mont, 691. 

Throwing  dirt  upon  a  public  lot,  692. 

Stopping  an   ancient  watercourse,  whereby  the  water  overflowed 
the  adjoining  highway,  and  damaged  the  same,  693. 

Diverting  a  watercourse  running  into  a  public  pond  or  reservoir, 
694. 

Obstructing  a  watercourse  called  "  Peg's  Run."  695. 

Permitting  the  waters  of  a  mill  to  overflow,  696. 

Obstructing  an  ancient  watercourse,  whereby  a  public  highway  was 
overflowed  and  spoiled,  697. 

Erecting  a  dam  on  a  navigable  river,  698. 

P>recting  obstructions  on  a  navigable  river,  699. 

Obstructing  a  river  which  is  a  public  highway,  by  erecting  a  fish- 
trap  or  snare  in  it  called  "  putts,"  700. 

Damming  creek,  701. 

Obstruction  offish  in  the  river  Susquehanna,  under  the  act  of  9th 
:March,  1771,  702. 

Obstructing  a  harbor  by  erecting  in  it  piles,  etc.,  703. 

Negligently  permitting  fences  to  remain,  during  the  crop  season, 
less  than  five  feet  high,  under  the  North  Carolina  statute,  704. 
\_For  non-repairlnrj  roads,  see  infra,  781,  etc.] 
Umoholesome  Smells,  etc. 

General  form  for  nuisance  in  carrying  on  unwholesome  occupations 
near  to  hai)itations  or  ])nblic  highways,  705. 

Carrying  on  the  trade  of  a  trunk-maker  near  to  houses,  so  as  to  be- 
come a  nuisance,  7<i6. 
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Erecting  a'soap   manufactory  near  a  higliway  and  dwelling-liouse, 

707. 
Nuisance  by  deleterious  smoke  and  vapors,  708. 
Kuisance  by  rendering  Avater  unlit  to  drink,  709. 
Keeping  gunpowder  in  a  city,  710. 

Keeping  hogs  in  a  city.  First  count,  placing  hogs  in  a  certain 
messuage,  etc.,  and  feeding  them,  so  as  to  generate  a  stench,  etc., 
711. 

Second  count,  keeping  hogs  near  the  dwelling-houses  of  diver? 

citizens,  etc.,  and  near  the  public  highways,  712. 
Third  count,  after  averring  defendant  to  be  the  owner  of  a 
large  building,  etc.,  charges  him  with  introducing  into   it 
great  numbers  of  hogs,  etc.,  713. 
Boiling  bullock's  blood  for  making  colors,  near  the  public  ways, 

714. 
Keeping  a  distillery  near  public  streets,  715. 

Exposing  a  child,  infected  with  smallpox,  in  the  public  streets,  71 G. 
Against  a  parent  for  not  giving  his  deceased  child  a  proper  burial, 

717. 
Bringing  a  horse  infected  with  the  glanders  into  a  public  place,  718. 
Against  owner  of  land  for  erecting  offensive  buildings,  719. 
Keeping  a  privy  in  a  street,  720. 
Keeping  a  privy  near  an  adjoining  house,  721. 
Disorderly  and  Gaming-houses. 

Disorderly  house,  etc.     Form  used  in  New  York,  722. 

Second  count.     Gaming-houses,  etc.,  72o. 
Disoi'derly  house.     Form  in  use  in  Massachusetts,  72  1. 
Another  form,  724a. 

Keeping  a  common  bawdy-house  in  Massachusetts,  725. 
Against  keeper  of  house  of  ill-fame.       Rev.  Sts.  Mass.  ch.  130,  § 

8;  Stat.  1849,  ch.  84,  72G. 
Same,  under  Mass.  stat.  1855,  ch.  405,  726a. 
Keeping  brothel  in  Hamilton  county,  under  Ohio  statute,  727. 
Keeping  disorderly  tavern,  under  Ohio  statute,  728. 
Disorderly  house.     Form  used  in  Philadelphia,  729. 

Second  count.     Tippling-house,  730. 
Another  form  for  same^  731. 

Disorderly  house,  under  Vermont  Kev.  Sts.  §  9,  ch.  99,  732. 
Keeping  a  disorderly  house,  and  fighting  cocks,  etc.,  at  common 

law,  733. 
Disorderly  house.     Form  used  in  South  Carolina,  734. 
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Same  in  Florida  by  information,  734rt. 

Letting  liouse  to  women  of  ill-fame,  at  common  law,  735. 

Keeping  a  gaming-house,  at  common  law,  736. 

Second  count.     Gaming-room,  737. 
Keeping  a  common  gaming-house,  at  common  law.     Another  form, 

omitting  the  averment  in  last  of  playing  rouge  et  noir,  738. 
Same,  the  game  played  being  hazard,  739. 
Same,  and  permitting  persons  unknown  to  play  at  E.  O.,  740. 
Gaming-house.     Form  in  use  in  New  York,  741. 
Against  an  innhokler,  in  Massachusetts,  for  allowing  ninepins,  etc., 

to  be  played  on  his  premises,  742. 
Against  same  for  keeping  gaming  cocks,  under  Rev.  Sts.  ch.  47, 

§  9,  743. 
Against  tavern-keeper  for  permitting  unlawful  gaming,  in  Penn- 
sylvania, 744. 
Against  a  person  in  same,  for  keeping  a  gambling  device  called 
sweat-cloth,  745. 

Second  count.     Common  gaming-house,  746. 
Gambling  under  Pennsylvania  act  of  1847.     First  count,  keeping 
a  room  for  gambling,  747. 

Second  count,  exhibiting  gambling  apparatus,  748. 

Third  count,  aiding  persons  unknown  in  keeping  a  gambling 

table,  749. 
Fourth  count,  persuading  T.  S.  to  visit  a  gambling  room,  750. 
Against  a  tavern-keeper  for  holding  near  his   house  a  horse-race, 

under  the  Pennsylvania  statute,  751. 
Masquerade,  under  Pennsylvania  statute  of  15th  February,  1808, 

752. 
Gaming  in  Alabama.     First  count,  playing  at  cards,  754. 
Keeping  a  gaming-table  in  Alabama,  755. 
Profanation  of  Lord's  Day. 

Nuisance  in  an  open   profanation  of  the  Lord's  day,  by  keeping  a 

shop,  756. 
Keeping  shop  open,  or  trafficking  on   the  Sabbath,  on  Charleston 

Neck,  757. 
Doing  business  on  Sunday  against  the  Massachusetts  statute,  758. 
Umcholesoiiic  meat,  etc. 
Selling  unwliolfsoine  meat.     Rev.  Sts.  of  Mass.  ch.  171,  §  11,  759. 
For  adulterating  bread  for  the  purpose  of  sale.     Rev.  Sts.  of  Mass. 

ch.  31,  §  12,  760. 
Selling  adulterated  medicine.     Mass.  stat.  1853,  ch.  394,  §  1,  761. 
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Selling  a  diseased  cow  in  a  public  market,  7C2. 
Offering  putrid  meat  for  sale,  763. 
Another  form  for  the  same,  7G4. 
Scandalous  Exhibitions  and  Indecent  Exposure. 

Exhibiting  scandalous  and  libellous  effigies,  and  thereby  collecting 

a  crowd,  etc.,  705. 
Exhibiting  indecent  performance  in  a  booth,  7C5a. 
Keeping  a  house  in  which  men  and  women  exhibit  themselves 

naked,  etc.,  as  "  model  artists,"  766. 
Bathing  publicly  near  public  ways  and  habitations,  767. 
Public  exposure  of  naked  person,  768. 
Another  form,  768a. 

Exposing  the  private  parts  in  an  indecent  posture,  769. 
Same,  under  §  8,  ch.  444,  Vermont  Rev.  Sts.     First  count,  expo- 
sure to  divers  persons,  etc.,  770. 

Second  count.     Exposure  in  the  presence  of  one  Polly  P., 

771. 
Third  count.      Exposure   in  the   presence  of  Polly   P.   and 
divers  other  persons  to  the  jurors  unknown,  772. 
Another  form  for  the  same  in  North  Carolina,  there  being  no  alle- 
gation of  the  presence  of  lookers-on,  773. 
Lewdness  and  Drunkenness. 

Lewdness  and  lascivious  cohabitation  in  Massachusetts.  First 
count,  lascivious  behavior  by  lying  in  bed  openly  with  a  woman, 
774. 

Second   count.      Lascivious   behavior,   by  putting  the  arms 
openly  about  a  woman,  etc.,  775. 
Lascivious  cohabitation  at  common  law,  776. 
Lewdness,  etc.,  by  a  man  and  woman  unlawfully  cohabitating  and 

living  together,  777. 
Notorious  drunkenness,  778. 
Common  Scold,  Night-walker,  Barrator,  etc. 
Common  scold,  779. 
Night-walker,  779a. 
Barratry,  780. 
Tramps. 

Under  Pennsylvania  statute,  780a. 
Non-repairing  of  Roads. 

Against  inhabitants  of  a  township  for  not  repairing  a  highway 

situate  within  the  township,  781. 
Against  a  county  for  suffering  a  public  bridge  to  decay,  782. 
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Against  the  inhabitants  of  a  parish  for  not  repairing  a  common 

highway,  783. 
Af^ainst  a  corporation  of  a  town  for  suffering  a  watercourse  which 

supplied  the  inhabitants  with  water,  and  which  they  were  bound 

to  cleanse,  etc.,  to  be  filthy  and  unwholesome,  784. 
Information  in  New  Hampshire  against  a  town  for  refusing  to  re- 
pair, etc.,  785. 
Against  the  inhabitants  of  a  town  for  not  repairing  a  highway,  in 

Massachusetts,  78G. 
Against  a  supervisor  in  Pennsylvania  for  refusing  to  repair  road, 

787. 
Against  a  supervisor  in  Pennsylvania  for  refusing  to  open  a  road, 

etc.,  788. 
Against  overseer  in  North   Carolina  for  refusing  to  repair  road, 

789. 
Against  commissioner  in   South   Carolina  for   refusing  to   repair 

road,  790. 
Against  overseer  in  Alabama  for  same,  791. 
Violations  of  License  Laics. 
Presuming  to  be  a  common  seller  of  wine,  under  the  Maine  statute, 

792. 
Selling  liquors  by  retail  in  New  Hampshire,  793. 
Dealing  in  licpior,  etc.,  without  license,  under  §  1,  ch.  83,  Vermont 

Rev.  Sts.,  794. 
•    Selling  liquor  by  the  small,  under  same,  795. 
Selling  li(pior,  etc.,  un<ler  Massachusetts  Rev.  Sis.  ch.  47,  §  1,  790. 
Anotlier  form  under  same  section,  797. 
Under  Rev.  Sts.  ch.  47,  §  2,  798. 
Another  form  under  same,  799. 
Under  Rev.  Sts.  ch.  47,  §  2,  800. 
Another  form  under  same,  801. 
Another  form  under  same,  802. 
Anotlier  form  under   Rev.    Sts.  ch.  47,   §   2,  wliere  defendant  is 

licensKid  to  sell  wine,  etc.,  803. 
Another  form  under  same,  804. 
Anotlier  (oiiii  uiidc^r  same,  805. 
Anotlier  form  under  same,  80(1. 
Selling  licpior  without  license,  under  ^lasf^achusetts  Rev.  Sts.  ch. 

47,  §  3,  807. 
Another  form  untlcr  same,  8(18. 
Anotlier  form  under  same,  8(19. 
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Violation  of  license  laws  in  IJliode  Ishuul,  810. 

Same  in  New  York,  811. 

Same  in  New  Jersey,  812. 

Same  in  Pennsylvania,  813. 

Another  form  for  same,  being  that  used  in  Pliiladeli>liia,  814. 

Same  in  Yiiginia,  815. 

Same  in  North  Carolina,  816. 

Same  in  Alabama,  817. 

Same  in  Kentucky,  818. 

Same  in  Tennessee,  819. 

Same  in  Mississippi,  820. 

Selling  to   person   of  intemperate  habits  under  Alabama  statute, 

8206«. 
Same  in  Pennsylvnnia,  820&. 
Offences  to  Dead  Bodies. 

Digging  up  and  taking  away  a  dead  body  from  a  churchyard  at 

common  law,  821. 
Eemoval  of  dead  body,  under  Massachusetts  statute,  822. 
Disinterring  dead  body,  in  New  Hampshire,  823. 
Removing  a  body  from  its  grave  where  there  are  near  relatives, 

under  Ohio  statute,  824. 
Same  in  Indiana,  825. 
Selling  the  body  of  a  capital  convict  for  dissection,  dissection  being 

no  part  of  the  sentence,  820. 
Preventing  the  interment  of  a  dead  body  by  an  arrest,  827. 
Offences  against  the  Lottery  Laws. 

Selling  lottery  tickets.     General  frame  of  indictment,  828. 
Same  where  ticket  is  lost  or  destroyed,  or  in  defendant's  possession, 

829. 
Selling  ticket  in  New  Hampshire,  830. 
Same  in  Massachusetts,  831. 

Advertising  lottery  ticket  in  same,  under  stat.  1825,  ch.  184,  832. 
Selling  lottery  tickets  in  same,  under  stat.  1825,  eh.  184,  §  1,  833. 
Selling  ticket  in  New  York,  834. 
Another  form  for  same,  835. 

Promoting  lottery  in  same,  being  the  form  in  common  use,  830. 
Carrying  on  lottery  whose  description  is  unknown  to  jurors,  837. 
Selling  lottery  policy  in  Pennsylvania,   under  act  of  March  10, 

1847,  838. 
Selling  tickets  in  same,  under  same,  839. 
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Same  under  repealed  act  of  March  1,  1833.     First  count,  sale  of 
ticket,  ticket  being  set  forth,  840. 

Second  count.     Conspiracy  to  sell  a  lottery  ticket,  etc.,  the 
defendant  being  singly  charged  with  a  conspiracy  with  others 
unknown,  841. 
Same  in  Virginia,  842. 

Selling  lottery  tickets,  under  Ohio  statute,  843. 
Opening  up  a  lottery  scheme,  called  "  the  Western  Reserve  Art 

Union,"  under  Ohio  statute,  844. 
Obstructing  authorities,  under  Ohio  statute,  845. 
Obstructing  authorities  and  preventing  a  proclamation  at  a  riot, 

under  Ohio  statute,  846. 
Eiot  and  refusing  to  disperse  on  proclamation  being  made,  under 

Ohio  statute,  847. 
Publishing  scheme  of  chance,  under  Ohio  statute,  848. 

OBSCENE  EXHIBITIONS, 

indictments  for,  7G5,  et  seq. 
OBSCENE  LIBEL, 

indictment  for,  9G8. 
OBSCENE  PICTURES, 
indictment  for,  970. 
OFFENSIVE  TRADES.        (See  Nuisance.) 
OFFICE, 

refusal  to  serve  in,  indictments  for,  918. 
Misconduct  in.         (See  Misconduct  in  Office.) 
OFFICERS, 

resistance  to.     (See  Resistance,  Etc.) 
Of  vessel,  indictments  against  for  misconduct,  925,  ct  seq. 
Negligence  by.         (See  Misconduct,  Etc.) 
Eml)ezzlement  by.         (See  Embezzlement.) 
OFFICERS,  MISCONDUCT  OF. 

Against  a  magistrate,  for  committing  in  a  case  where  he  had  no 

jurisdiction,  897. 
Against  a  magistrate,  for  neglect  of  duty  at  a  riot,  898. 

First  count,  for  neglecting  to  read  tlic  riot  act. 
Against  a  justice  of  the  peace,  for  proceeding  to  the  duties  of  his 

oirii-c  in  a  state  of  intoxication,  899. 
Against  a  justice  of  tiie  peace,  for  issuing  a  warrant  without  oatli, 
using  falsely  the  name  of  a  third  party  as  prosecutor,  900. 
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Against  a  justice  of   the   peace  in  Pennsylvania,  for  refusal   to 

deliver  transcript  to  party  demanding  it,  901. 
Against  a  justice  of  the  peace  in  Massachusetts,  for  extortion  gene- 
rally, 902. 
Against  a  justice  of  the  peace,  for  extorting  fees  for  discharging  a 
recognizance,  and  for  not   returning  the  same  to  the  court  for 
which  it  was  taken,  903. 
Against  a  constable,  for  extorting  money  of  a  person  apprehended 

by  him  upon  a  warrant,  to  let  him  go  at  large,  904:. 
Against  a  constable,  for  neglecting  to  execute  a  warrant  in  a  civil 

case,  905. 
Against  a  constable,  for  neglecting  to  execute  a  justice's  warrant 

for  the  apprehension  of  a  person,  906. 
Against  a  constable,  for  extorting  and  obtaining  money  under  color 

of  discharging  a  bench  warrant,  907. 
Against  constables,  for  neglecting  to  attend  the  sessions,  908. 
Against  a  high  constable,  for  not  obeying  an  order  of  sessions,  909. 
Toll  Collectors. 

Against  a  toll  collector,  for  extorting  toll  from  a  person  who  had 
compounded,  910. 
Innkeepers. 

Against  an  innkeeper,  for  not  receiving  a  guest,  he  having  room  in 

his  inn  at  the  time,  911. 
Against  an  innkeeper  refusing  to  entertain  foot  travellers,  912. 
Attorney. 

Against  an  attorney,  for  buying  a  note,  on  New  York  Stat.  sess. 
41,  ch.  259,  etc.,  913. 
Masters  for  Misconduct  of  Servant. 

Against  a  master  for  neglecting  to  provide  an  apprentice  of  tender 
years  with  sufficient  food,  clothing,  bedding,  and  other  neces- 
saries, 914. 
Against  a  mistress,  for  not   providing  sufficient  food  for  a  servant, 
keeping  her  without  proper  w-armth,  etc.,  915. 
Overseers  for  Cruelty. 

Against  overseers,  for  cruelty  to  a  pauper,  91G. 
Juror  for  Non-serving. 

Against  a  juror,  for  not  appearing  when  summoned  on  a  coroner's 
inquest,  917. 
Refusing  to  Serve  in  Offices. 

For  refusing  to  serve  the  office  of  overseer  of  the  poor,  918. 
For  refusing  to  execute  the  office  of  constable,  919. 
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For  refusing  to  take  the  office  of  chief  constable,  being  duly  elected 
at  the  quarter  sessions,  920. 
Jailor,  etc.,  for  Escape. 

Against  a  jailor,  for  a  voluntary  escape,  921. 

Same,  where  the  party  escaping  was  committed  by  a  judge  as  a 

fugitive  from  justice,  922. 
Against  a  constable,  for  negligent  escape,  923. 
Prisoner  for  Escape. 

Against  a  prisoner,  for  escape  out  of  custody  of  constable,  924. 
Officers  of  Vessels. 

Inflicting  cruel  and   unusual  punishment  on  one  of  the  crew  of  a 

vessel,  etc.,  925. 
Against  same  for  same,  tlie  punisliment  being  beating  and  wound- 
ing, etc.,  926. 

Second   count.     Specifying  the   punishment  more  minutely, 
927. 
Confining  a  boy  in  run  of  a  ship,  etc.,  928. 

Second  count.     Refusing  suitable  food,  929. 
Another  form,  withholding  suitable  food,  etc.,  930. 
Forcing,  etc.,  a  seaman  ashore  in  a  foreign  port,  931. 
Second  count.     Same  in  anotlier  form,  932. 
Third  count.     Leaving  behind  seaman,  933. 
Leaving  seaman  in  foreign  port,  934. 
Refusing  to  bring  home  a  seaman,  935. 
Another  form  for  same,  93G. 
Against  the  captain  of  a  vessel,  for  bringing  into  the  port  a  person 

with  an  infectious  disease,  under  the  Pennsylvania  act,  937. 
Against  a   captain  of  a  vessel,  for  not  providing  wholesome  meat 

for  his  passengers,  938. 
Breach  of  pilot  laws,  938a. 
OHIO, 

commencement  and  conclusion  of  indictment,  70-78. 
Jndirfnieiits : 

Murder  in  tlie  first  degree,  by  obslnu-ting  a  railroad  track,  139. 
^Murder  in  the  first  degree,  by  sending  to  the  deceased  a  box  con- 
taining an  iron  lube,  gunpowder,  bullets,  etc.,  artfully  arranged, 
so  as  to  explode  on  attempting  to  open  it,  1  10. 
^Murder  in  tin-  first  degree,  by  a  father  chaining  and  confining  his 
infant  (hiugbtcr  sevi-ral  riiglils  during  cold  weather,  without 
clothing  f)r  fin-,  111. 

Second  count.      .Ndi  alleging  n  diaining,  1  12. 
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OHIO. —  Continued. 

Rape,  upon  a  female  other  than  a   daughter  or  sister  of  tlie  de- 
fendant, 188. 

Rape,  upon  a  daughter  or  sister  of  tlie  defendant,  189. 

Rape,  abusing  a  female  child  with  her  consent,  190. 

Abduction  of  a  white  person,  201. 

Attem[)t  to  carry  a  white  person  out  of  the  state,  202. 

Kidniip[)ing,  attempt  to  carry  off  a  black  person,  203. 

Attempt  to  prociu'e  abortion  by  administering  a  drug,  212. 

Threatening  in  a  menacing  manner,  220. 

Stabbing  with  intent  to  wound,  233. 

Shooting  witli  intent  to  wound,  234. 

Assault  with  attempt  to  rape,  255. 

Assault  with  intent  to  rape.     Attempting  to  abuse  a  female  under 
ten  years  of  age,  2G2. 

Attempt  to  pass  counterfeit  bank  note,  304. 

Uttering  forged  order,  320. 

Having  counterfeit  bank  note  in  possession,  323. 

Having  in  possession  counterfeit  plates,  324. 

Secretly  keeping  counterfeiting  instruments,  325. 

Having  in  possession  counterfeit  bank  notes,  326. 

Burglary  and  larceny,  breaking  and  entering  a  store  and  stealing 
goods,  379. 

Burglary  and  larceny,  breaking  and  entering  a  meeting-house  and 
stealing  a  communion  cup  and  chalice,  380. 

Burglary,  breaking  and  entering  a  storehouse  with  intent  to  steal, 
381. 

Burglary,  breaking  and  entering  a  shop  with  intent  to  steal,  382. 

Burglary,  breaking  and  entering  a  dwelling-house  with  intent  to 
steal,  383. 

Breaking  and  entering  a  mansion-house  in  the  daytime,  and  at- 
tempting to  commit  personal  violence,  384. 

Breaking  and  entering  a  mansion-house  in  the  night  season,  and 
committing  personal  violence,  385. 

Burning  a  flouring  mill,  401. 

Burning  a  dwelling-house,  402. 

Burning  a  boat,  403. 

Attempt  to  commit  arson  ;  setting  lire  to  a  store,  404. 

Burning  a  stack  of  hay,  405. 

Cutting  down  trees  the  property  of  another — not  being  fruit,  or 
cultivated,  or  ornamental  trees,  473. 

Destroying  vegetables,  474. 
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OHIO Continued. 

Killing  a  heifer,  475. 

Throwing  down  fence,  484. 

Keeping  brothel  in  Hamilton  county,  727. 

Keeping  disorderly  tavern,  728. 

Selling  lottery  tickets,  843. 

Opening  up  a  lottery  scheme,  called  the  "  Western  Reserve  Art 
Union,"  844. 

Obstructing  authorities,  845. 

Obstructing  authorities  and  preventing  proclamation  at  a  riot,  840. 

Riot,  and  refusing  to  disperse  on  proclamation  being  made,  847. 

Publishing  scheme  of  chance,  848. 

Riot,  and  disturbing  a  literary  society,  854. 

Resisting  constable  while  serving  state  warrant,  884. 

Bigamy — where  the  first  marriage  took  place  in  Virginia,  under 
the  Ohio  statute,  991. 

Bigamy — where  the  first  marriage  took  place  in  another  countv 
of  Ohio,  992. 

Voting  more  than  once,  1020. 

Engaging  in  a  duel,  1038. 

Being  second  in  a  duel,  1039. 

Poisoning,  by  mixing  arsenic  with  water,  and  administering  the 
same  with  intent  to  kill,  1058. 
O^XE  IX  JEOPARDY, 

plea  of,  1157. 
OPERATIVES.  (See  Workmen.) 

OPPOSITION  TO  OFFICERS  OF  JUSTICE. 

(See  Resistance  to  Officers  of  Justice.) 
"OR," 

wlien  permissible,  2,  note. 
OVERSEKU  OF  THE  POOR, 

indictment  against  for  not  repairing  road,  781,  etc. 

Indictment  against  for  cruelty  to  pauper,  916. 

Indictment  for  refusal  to  serve  as,  918. 
OWNER  OF  LAND, 

indictment  against  for  erecting  offensive  buildings,  707,  etc. 

PARDON, 

pica  of,  1 1  17,  note. 
PARISH, 

requisites  of  indictment,  071,  note. 

Indictment  against  lor  not  re[)airing  highway,  783. 
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PARTICULARS, 

■when  bill  of  will  be  ordered  in  conspiracy,  G07,  note,  CI o,  note. 
PARTNER, 

embezzlement  by,  469i. 
PAUPER, 

cruelty  to,  indictment  for,  91 G. 
PAVEMENT, 

leaving  an  area  open  in,  indictment  for,  085. 
PEACE, 

disturbance  or  breach  of.  (See  Riot.) 

PEACE  OFFICER, 

resistance  to,  indictment  for,  882,  etc. 

Assault  on,  indictment  for,  883. 
PENNSYLVANIA, 

commencement  and  conclusion  of  indictment  in,  44. 
Indictments  in  : 

Involuntary  manslaughter,  by  striking  an  infant  with  a  dray,  170. 

Misdemeanor,   in  concealing   death  of  bastard  child  by  casting  it 
in  a  well,  183. 

Mayhem  by  cutting  out  one  of  the  testicles,  194. 

Assault  and  battery,  219. 

Foi'gery  by  altering  and  defacing  a   certain  registry  and  record, 
etc.,  268. 

Forgery  of  a  note  of  a  bank  incorporated  in,  333. 

Burning  a  barrack  of  hay,  408. 

Burning  a  stable,  409. 

Larceny,  form  in  use,  423. 

Larceny  of  bank  note,  429. 

Against  receiver  of  stolen  goods  in,  454. 

Receiving  stolen  goods  from  some  person  unknown,  456. 

Removing  a  landmark,  482. 

Breaking  and  entering  a  close,  and  cutting  down  a  tree,  498. 

Secreting  goods  with  intent  to  defraud  creditors,  507. 

Fraudulent  insolvency,  first  count,  pledging  goods  consigned,  and 
applying  the  proceeds  to  defendant's  use,  519. 

Against  an  insolvent  in,  for  a  false  account  of  his  estate,  585. 

For  blocking  up  the  great  square  of  a  town-house  in,  690. 

Disorderly  house,  729. 

Against  tavern-keeper  for  permitting  unlawful  gaming,  744. 

Gambling,  first  count,  keeping  a  room  for  gambling,  747. 

Against  a  tavern-keeper  for  holding  near  his  house  a  horse-race,  751. 

Masquerade,  752. 
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PENNSYLVANIA Continued. 

Against  supervisor  for  refusing  to  repair  road,  787. 

Against  supervisor  for  refusing  to  open  a  road,  788. 

Violation  of  license  laws,  813. 

Selling  lottery  policy,  838. 

Selling  lottery  ticket,  839. 

Interrupting  a  judge  of  the  election,  860. 

Against  a  justice  of  the  peace,  for  refusal  to  deliver  transcript  to 
2)arty  demanding  it,  901. 

Against  the  captain  of  a  vessel,  for  bringing  into  the  port  a  per- 
son with  an  infectious  disease,  937. 

Bigamy,  against  the  man,  989. 

Bigamy,  against  the  woman,  990. 

Adultei'y,  against  the  man,  997. 

Adultery,  against  the  woman,  998. 

Fornication  and  bastardy,  against  the  man,  1003. 

P'ornicution  and  bastardy,  against  the  woman,  1004. 

Against  a  person  for  holding  vendue  without  authority,  1010. 
PERJURY, 

general  frame  of  indictment,  577. 

General  requisites  of  indictment,  577,  note. 
Indictmenis  : 

Perjury  in  swearing  an  alibi  for  a  felon,  577. 

Swearing  as  to  age  in  procuring  money  of  the  United  States,  in 
enlisting  in  the  navy  of  the  United  States,  578. 

At  custom-house,  in  swearing  to  an  entry  of  invoice,  intending  to 
defraud  the  United  States,  etc.,  under  act  of  March  1,  1823,  579. 

In  justifying  to  bail,  580. 

Another  form  for  same,  580a . 

Another  form  for  same,  5806. 

In  giving  evidence  on  the  trial  of  an  issue  on  an  indictment  for 
perjury,  581. 

On  a  trial  in  the  supreme  judicial  court  of  Massachusetts,  on  a  civil 
action,  582. 

English  form  for  same,  582a. 

Another  form,  5.S2A. 

For  perjury  comniiltcd   in  uii  examination  before  a  commissioner 
of  bankrupts,  5>s;5. 

Against  an  insolvent  in  New  '^'ork.  for  a  false  return  of  his  credi- 
tors and  estate,  5«  I. 

Against  an   insoUcul    in    Pennsylvania,  fur  a  I'alse  account  of  his 
estate,  585. 
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PERJURY Contimied. 

False  swearing,  in  answering  interrogatories  on  a  rule  to  show 
cause  why  an  attachment  should  not  issue  for  a  contempt,  in 
speaking  opprobrious  words  of  tlie  court  in  a  civil  suit,  o8G. 

In  charging  J.  K.  with  larceny  before  a  justice  of  the  peace,  587. 

In  charging  A.  N.  wdth  assault  and  battery  before  a  justice,  588. 

In  false  swearing  by  a  person  offering  to  vote,  as  to  his  qualifica- 
tions when  challenged,  589. 

Another  form  for  same,  589a. 

In  an  affidavit  to  hold  to  bail,  in  falsely  swearing  to  a  debt,  590. 

False  swearing  in  an  affidavit  in  a  civil  cause  in  which  the  defend- 
ant swore  that  the  arrest  was  illegal,  etc.  The  perjury  in  this 
case  is  for  swearing  to  what  the  defendant  did  not  know  to  be 
true,  591. 

Perjury,  in  an  answer  sworn  to  before  a  master  in  chancery,  592. 

By  a  juryman  as  to  qualifications,  592a. 

Perjury  before  a  grand  jury,  593. 

Same  in  Illinois,  593a. 

Perjury  on  habeas  corpus  hearing,  5936. 

In  answer  to  interrogatories  exhibited  in  chancery,  594. 

On  motion  for  new  trial,  595. 

Falsely  charging  the  prosecutor  with  bestiality,  at  a  hearing  before 
a  justice  of  the  peace,  596. 

Subornation  of  perjury  in  a  prosecution  for  fornication,  etc.,  597. 

Subornation  of  perjury  on  a  trial  for  robbery,  where  the  prisoner 
set  up  an  alibi,  598. 

Subornation  of  perjury  in  an  action  of  trespass,  599. 

Corruptly  endeavoring  to  influence  a  witness  in  the  U.  S.  courts, 
GOO. 

Endeavoring  to  entice  a  witness  to  withdraw  himself  from  the 
prosecution  of  a  felon,  601. 

Persuading  a  witness  not  to  give  evidence  against  a  person  charged 
with  an  offijnce  before  the  grand  jury,  602. 

Inducing  a  witness  to  withhold  his  evidence  as  to  the  execution  of 
a  deed  of  trust,  in  Virginia,  603. 

Endeavoring  to  suborn  a  person  to  give  evidence  on  the  trial  of  an 
action  of  trespass,  issued  in  the  supreme  judicial  court  of  Massa- 
chusetts, 604. 

Soliciting  a  woman  to  commit  perjury,  by  swearing  a  child  to  an 
innocent  person,  the  attempt  being  unsuccessful,  605. 

.  Soliciting  a  witness  to  disobey  a  subpoena  to  give  evidence  before 
the  grand  jury,  606. 
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YEEJV'RY.—  Conti7ined. 

Administering  unlawful  oath  under  English  statute,  606ff. 

Taking  such  oath,  6066. 
PERSON, 

exposure  of,  indictments  for,  768. 
PERSONATION  OF  BAIL, 

indictment  for,  506. 
PERSONATION  OF  SEAMAN, 

indictment  for,  506a. 
PERSONATION,  FALSE.         (See  False  Pretexces.) 
PICTURES, 

obscene,  indictment  for  exhibiting,  969. 
PIGS, 

a  nuisance  in  a  city,  711. 
PILOT  LAWS, 

breach  of,  indictment  for,  938a. 
PIRACY, 

breaking  and  boarding  ship,  etc.,  and  stealing  cargo,  indictment 
for,  1076,  etc. 

Breaking  into  ship  and  running  away  with  her,  1077. 

Laying  violent  hands  on  a  commander  of  vessel,  etc.,  1078. 

Confining  same,  1069. 

Attempting  to  corrupt  seaman  to  turn  marauder,  etc.,  1079. 

Against  accessary  to,  before  the  fact,  1080. 

Against  accessary  to,  after  the  fact,  1081. 

(See  Revolt,  Slave-trade,  Etc.) 
PLACE, 

averment  of,  2,  note. 
PLEAS, 

Not  guilty  of  treason  or  felony,  1138. 

Not  guilty  of  misdemeanor,  1139. 

Similiter  generally,  1140. 

"Want  of  addition,  1141. 

Misnomer,  1112. 

Replication  to  the  above  plea,  1143. 

"Wrong  addition,  1144. 

"Want  of  jurisdiction,  1145. 

Replication  to  the  aljove  i)Ica,  1146. 

Special,  generally,  1147. 

Rrplication  to  same,  1148. 

Rejoinder  to  same,  1149. 

Autrefois  acquit,  1150. 
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PLEAS—  Continued. 

Autrefois  acquit,  another  form,  llol. 

Rei)lication  to  same,  to  be  made  ore  tenics,  1152. 

That  defendant  was  duly  charged,  etc.,  1153. 

Autrefois  convict  (where  the  original  indictment  on  which  tlie 
defendant  was  convicted,  was  one  for  arson,  and  the  second  in- 
dictment was  ibr  murder  in  burning  a  house,  whereby  one  J.  II. 
was  killed,  etc.),  115-1. 

Demurrer  to  said  plea,  1155. 

Joinder  in  demurrer,  115G. 

Once  in  jeopardy,  1157. 

Irregularity  in  grand  jury,  1158. 

That  goods  defendant  was  charged  with  rescuing,  belonged  to  a 
third  party,  1159. 

Replication  to  same,  11  GO. 

Demurrer  to  an  indictment  or  information,  llGl. 

Joinder  to  same,  11G2. 

Demurrer  to  a  plea  in  bar,  11G3. 

Joinder  to  same,  11G4. 

Demurrer  to  pleas  of  autrefois  acquit,  11G5. 

Joinder  in  demurrer  to  same,  116G. 
POISON, 

administering,  with  intent,  etc.,  indictments  for,  1059,  et  seq. 

Murder  by.  (See  Homicide.) 

POLICE  OFFICERS, 

assault  on,  indictment  for,  879. 
POLITICAL  OFFENCES.     (See  Treason.) 
POLYGAMY, 

in  Massachusetts,  indictment  for,  986,  etc. 

For  polygamy,  by  continuing  to  cohabit  with  a  second  wife  in 
Massachusetts.     Rev.  Sts.  of  Mass.  ch.  130,  §  2,  987. 

Bigamy  in  New  York,  988. 

Bigamy  in  Pennsylvania,  against  the  man,  989. 

Bigamy  in  Pennsylvania,  against  the  woman,  990. 

Bigamy.  Where  the  first  marriage  took  place  in  Virginia,  under 
the  Ohio  statute,  991. 

Bigamy.  AVhere  the  first  marriage  took  place  in  another  county 
of  Ohio,  992. 

Bigamy  in  North  Carolina,  993. 

Under  §§  5,  6,  ch.  9G,  Rev.  Sts.  Vermont,  where  both  marriages 
were  in  other  states  than  that  in  which  the  offence  is  indicted, 
991. 
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POL  YG  A:\IY.—  Continued. 

Adultery  in  Massachusetts,  under  Rev.  Sts.  130,  §  1,  against  both 

parties  jointly,  995. 
Adultery  by  a  married  man  with  a  married  AYoman,  in  Massachu- 
setts, 996.  , 
Adultery  in  Pennsylvania,  against  the  man,  997. 
Same,  against  the  woman,  998. 
Living  in  a  state  of  adultery,  under  Ohio  statute.      A  married 

woman  deserting  her  husband,  etc.,  999. 
Against  an  uncle  and  niece  for  an  incestuous  marriage,  as  a  joint 

offence,  in  Virginia,  1000. 
Adultery,  in  North  Carolina,  against  both  parties  jointly,  1001. 
Fornication  and  bastardy  in  South  Carolina,  against  the  man,  1002. 
Same  in  Pennsylvania,  1003. 
Same  against  a  woman,  1004. 
POSTING  ANOTHER,  Etc., 

indictment  for,  942. 
POSTMASTER, 

indictment  against  for  stealing  mail,  1098,  etc.,  1110,  etc. 
POST-OFFICE,  OFFENCES  AGAINST. 
Indictments : 

Eohbenj  of  Mail. 

Mail-robbery  by  putting  the  driver's  life  in  jeopardy,  etc.,  with 
dangerous  weapons,  and  robbing  from  his  personal  custody  cer- 
tain bank-bills,  letters,  and  packets,  to  the  jurors,  etc.,  unknown, 
109,3. 
Another  form  for  same.     First  count,  robbing  of  the  mail  and  put- 
ting in  jeopardy  with  pistols,  1096. 
Obstructing  the  mail,  1097. 
Embezzling  and  Stealing  Letter. 

Taking  a  letter  out  of  the  United  States  mail,  1098. 
Stealing  from  the  mail  of  the  United  States,  1099. 
First  count.     Stealing  from  the  mail. 
Second  count.     Stealing  from   the  mail  certain  letters  and 

packets,  1100. 
Tliird   count.     Taking  letters  from  the  mail  and  opening  and 

embezzling  them,  1101. 
Fourth  count.     Stealing  a  letter,  specifying  its  contents,  and, 

I>y  wlif)ni  8(!nt,  1102. 
Fifth  counl.     Same  without  averment  of  contents,  1103. 
Another  form  for  same,  witli  counts  for  opening,  etc.     First  count, 
stealing  a  letter  and  packet,  1101. 
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POST-OFFICE,  OFFENCES  AGAINST Continued. 

Second  count.     Same,  stating  route  of  mail,  1105. 

Third  count.     Stating  direction  of  letter,  1106. 

Fourth  count.      Same,  stating    both  route  and    direction  of 

letter,  1107. 
Fifth  count.     Embezzling  and  destroying  letter,  1108. 
Sixth,  seventh,  and    eighth  counts.       For  embezzling,  etc., 
varying  the  statement  of  route  and  direction  as  in  second, 
third,  and  fourth  counts,  1109. 
Ninth  count.      Against  person  employed  in  post-office,  for 

opening,  etc.,  1110. 
Tenth  count.     Against  carrier  for  embezzling  and  destroying 
letter,  1111. 
Secreting  and  embezzling  letters.     Another  form,  1111a. 
Secreting  and  embezzling  from  the  United  States  mail  a  letter 
containing  money,  the  party  being  connected  with  a  post-office, 
and  the  letter  being  directed  to  certain  persons  under  the  name 
of  a  firm,  1112. 
Against  assistant  postmaster  for  stealing,  etc.,  1112a. 
Embezzling,  etc.,  averring  specially  the  character  and  route  of  let- 
ter, etc.,  1113. 
Procuring  and  advising  a  person  intrusted  with  the  mail  to  secrete 
it,  1114. 

Second   count.     Procuring  and  advising  a  person  intrusted 
with  the  mail  to  secrete  a  particular  letter,  1115. 
Against  officer  for  opening  or  delaying  letter  under  English  statute, 

1115a. 
Against  officer  for  stealing  or  embezzling   letter  under  English 

statute,  11156. 
Retaining  letters  after  delivery  under  distinctive  English  statute, 

1115c. 
Smuggling,  under  §  19  of  act  of  August  30,  1842  (tarilf  act), 
1116. 
PRESIDENT  OF  U.  S., 

indictment  for  libel  on,  947. 
PRESUMING  TO  BE  A  SELLER  OF  WINE,  Etc., 

indictment  against,  792. 
PRINCIPAL  AND  ACCESSARY.     (See  Accessary.) 
PRINCIPALS, 

in  first  and  second  degrees — 
Indictments : 

In  suicide,  107,  ]o8. 
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PRINCIPALS Continued. 

For  shooting  with  pistol,  115. 

For  choking  deceased,  128. 
PRISON  BREACH, 

indictment  for,  924. 
PRISONERS, 

indictment  against  for  conspiring  to  escape,  633. 

Rescuing,  indictment  for,  872. 

Of  war,  supplying  unwholesome  food  to,  indictment  for,  1137. 
PRIVATE  ROADS, 

What  to  be  considered  such,  074,  note. 
PRIVY, 

indictment  for  exposing,  etc.,  720. 
PROFANITY, 

indictment  for  as  a  nuisance,  688. 

(See  Blasphemy.) 
PROMISSORY'  NOTES, 

description  of,  264,  415,  note. 

larceny  of,  428,  et  seq. 

forgery  of,  264,  et  seq. 
PBOPERTY, 

how  to  be  averred,  415,  note. 
PUBLIC  HIGHWAYS  AND  BRIDGES.     (See  Nuisance.) 
PUBLIC 

lot,  nuisance  to,  indictment  for,  690,  691. 

Nuisance.  (See  Nuisance.) 

Square.  (See  Nuisance.) 

PUBLISHING  FORGED  INSTRUMENTS,  Etc. 

(See  Forgery.) 
PUNISHMENT, 

cruel   and  unusual,  indictment   against  captain  for   inflicting  on 
crew,  925.  (See  Seamen.) 

(QUICKNESS, 

how  far  essential  to  offence  of  abortion,  204,  note. 

RACING, 

iiMliclments  for,  751,  1021,  1025. 
Betting  at,  indictment  for,  1024. 
RAILWAY, 

malicious  injury  to,  '188/'.     (See  Malicious  Mischief.) 
Negligence  of  ollicers  of.      CSce  Homicide.) 
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RAPE, 

general  form,  186. 

For  carnally  knowing  and  abusing  a  woman  child  under  the  age  of 
ten  years.     Mass.  stat.  1852,  ch.  259,  §  2,  187. 

Rape.     Upon  a  female  other  than  a  daughter  or  a  sister  of  the  de- 
fendant, under  Ohio  stat.  p.  48,  §  2,  188. 

Rape.     Upon  a  daughter  or  sister  of  the  defendant,  under  Ohio 
stat.  p.  48,  §  1,  189. 

Rape,     Abusing  female  child  with  her  consent,  under  Ohio  stat.  p. 
48,  §  2,  190. 

Rape  under  Indiana  statute,  190a. 

Another  form,  190&. 

Procuring  defilement  under  English  statute,  190c. 

[For  assaults  with  intent  to  ravish,  see  253,  etc.] 
REBELLION.  (See  Sedition,  Treason.) 

RECEIVING  GOODS  OBTAINED  BY  FALSE  PRETENCES, 

indictment  for,  574. 
RECEIVING  STOLEN  GOODS, 

general  frame  of  indictment,  450. 

Against  receiver  of  stolen  goods.     Mass.  Rev.  Sts.  ch.  12G,  §  20, 
452. 

Same  in  New  York,  453. 

Same  in  Pennsylvania,  454. 

Against  a  receiver  of  embezzled  property.     Mass.  stat.  1853,  ch. 
184,  455. 

Stolen  goods  from  some  unknown  person,  in  Pennsylvania,  456. 

Same  in  South  Carolina,  457. 

Same  in  Tennessee,  458. 

Soliciting  a  servant  to  steal,  and  receiving  the  stolen  goods,  459. 
RECORD, 

indictment  for  burning,  488. 

Forging.  (See  Forgery.) 

REFUSAL  TO  SERVE  IN  OFFICE, 

indictments  for,  918,  etc. 
REGRATING, 

nature  of  offence,  1008,  note. 

Indictment  for,  1008. 
REJOINDER.  (See  Pleas.) 

RELIGIOUS  MEETING, 

disturbing,  indictment  for,  861,  etc. 
REPLICATIONS.  (See  Pleas.) 
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RESCUE. 

Indictments : 

Assault  and  rescue,  872. 

A'Tainst  two  for  a  rescue,  one  of  them  being  in  custody  of  an  offi- 
cer of  the  marshal's  court,  upon  process,  etc.,  873. 
Assault,  and  rescuing  goods  seized  as  a  distress  for  rent  after  a 

fraudulent  removal,  874. 
Assault  on  an  officer  of  justice,  and  taking  from  him  goods  which 

had  been  seized  by  him  on  execution,  875. 
Rescuing  goods  distrained  for  rent  of  a  house,  87G. 
Prison  breach,  878. 
RESCUE  OF  GOODS, 

plea  to,  averring  property  in  another,  1159. 
RESIDENCE  OF  DEFENDANT, 

how  to  be  set  out,  2,  note. 
RESISTANCE,  Etc., 

assault  on  a  person  specially  deputized  by  a  justice  of  the  peace 

to  serve  a  warrant,  892. 
Assault  on  peace  or  revenue  officer,  etc.,  893. 
Resisting  an  officer  of  customs,  etc.,  894. 
RESISTANCE  TO  OFFICERS  OF  JUSTICE. 
Indictments : 

Assault  on  a  constable,  etc.,  879. 
Another  form  for  same,  880. 

Second  count.  Averring  arrest  of  defendant  by  said  consta- 
ble, etc.,  and  proceeding  before  a  justice  of  the  peace,  upon 
which  defendant  was  committed  in  default  of  bail,  charg- 
ing resistance  by  defendant  to  the  officer  when  detaining 
him  in  custody,  881. 
Resistance  to  a  constable  employed   in   the  arrest  of  a  fugitive 

charged  with  larceny,  882. 
Resistance  to  a  peace-officer  in   the  performance  of  his  duties  ; 

form  used  in  New  York,  883. 
Resisting   constable,  while    serving    state   warrant,    under  Ohio 

statute,  884. 
Resistance  to  the  marshal  of  the  United   States  in  the  service  of 

a  writ  of  arrest,  885. 
Refusal  to  aid  a  constable  in   tlie   service  of  a  capias  ad  respon- 
dendum, issued  by  a  justice  of  the  peace,  88G. 
Assault,  with  intention  to   obstruct  the  api)rchension  of  a  party 

charged  with  an  offijnce,  887. 
Assault  on  a  deputy  jailer  in  the  execution  of  his  office,  888. 
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RESISTANCE  TO  OFFICERS  OF  JUSTICE — Continued. 

Resisting  a  sheriff  in  execution  of  his  office.     First  count,  assault 
on  sheriff  at  common  law,  889. 

Second  count.     The  same  under  statute,  specially  setting  out 
the  execution  which  the  sheriff  was  serving,  etc.,  890. 
Assault  on  police  officer  of  the  city  of  Boston,  891. 
Assaulting  a  person  specially  deputized  by  a  justice  of  the  peace 

to  serve  a  warrant,  892. 
Assaulting  peace  or  revenue   officers  in  the  execution  of  their  du- 
ties, 893. 
Resisting  an  officer  of  the  customs  in  the  discharge  of  his  duty, 
894. 
RESISTANCE  TO  OFFICERS  GENERALLY,  892,  etc. 
RETAIL, 

selling  liquor  by.  (See  Tippling-houses.) 

REVENUE  LAAVS, 

conspiring  to  evade,  indictment  for,  638. 
Violation  of,  by  smuggling,  indictment  for,  1116. 
REVENUE  OFFICERS, 

assault  on,  indictment  for,  894. 
REVOLT,  Etc. 

Making  a  revolt,  1061. 

Endeavoring  to  make  a  revolt,  1062. 

Same,  setting  out  the  "endeavor"  to  consist  in  a  conspiracy,  etc., 

1063. 
Setting  out  the  endeavor  to  consist  in  a  solicitation  of  others  to 

neglect  their  duty,  etc.,  1064. 
Setting  out  the  endeavor  to  consist  in  an  assemblage  of  the  crew 

in  a  riotous  manner,  etc.,  1065. 
Laying  the  time  with  a  continuando,  1066. 
Piracy  at  common  law,  1067. 
Rioting  on  board  ship,  1068. 
Confining  the  master,  etc.,  1069. 

Piratically  and  feloniously  running  away  with   a  vessel,  and  aid- 
ing and  abetting  therein,  etc.,  and  assaulting  master,  1070. 
First  count,  running  away  with  vessel. 
Running  away  with  goods,  etc.,  1071. 
Same,  stated  more  specially,  1072. 

Assaulting  master  and  running  away  with  goods,  etc.,  1073. 
Against  principal  offender  for  running  away  with  vessel,  10  j  x. 
Against  others  as  accessaries,  1075. 
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REVOLT,  Etc Continued. 

Breaking  and  boarding  a  ship,  assaulting,  etc.,  the  crew,  and  steal- 
ing, etc.,  the  cargo,  1076. 
Piratically  breaking  into,  taking,  and   carrying  away  a  ship  and 

certain  goods  on  board  the  same,  1077. 
Against  a  seaman  for  laying  violent  hands  upon  his  commander, 
with  intent  to  prevent  his  fighting  in  defence  of  his  ship,  1078. 
Attempting  to   corrupt  a   seaman  to   turn  marauder  and  to  run 

away  with  a  ship,  1079. 
Against  an  accessary  to  a  piracy  before  the  fact,  1080. 
Against  an  accessary  to  a  piracy  after  the  fact,  1081. 
(See  Piracy,  vSlave-trade.) 
RHODE  ISLAND, 

commencement  and  conclusion  of  indictment  in,  35,  etc. 
Indictments  in,  for : 

Violation  of  license  laws,  810. 
Treason  against,  1132. 
RIOT  AND  AFFRAY, 

general  frame  of  indictment  for,  84G. 
Requisites  of  indictments  for,  846. 
Indictments  for : 
Riot. 

Riot  at  common  law,  8 16. 

Affray  at  common  law,  847. 

Unlawful  assembly  and  assault,  848. 

Riot,  and  hauling  away  a  wagon,  849. 

Riot,  in  breaking  the  windows  of  a  man's  house,  850. 

Riot,  and  disturbing  a  literary  society,  under  Oliio  statute,  851. 

Obstructing  authorities,  under  Ohio  statute,  852. 

Obstructing  authorities  and  preventing  proclamation  of  riot,  853. 

Riot,  and  refusing  to  disperse,  854. 

Riot,  and  pulling  down  a  dwelling-house  in  the  possession  of  the 

prosecutor,  855. 
Riot,  and  false  imprisonment,  856. 

Disturl)ing  the  peace,  etc.,  on  land  occupied  by  the  United  States 
for  an  arsenal,  857. 
Disturbance  of  Elections. 

Disturbance  of  elections  in  Massachusetts,  858. 

Another  form  for  same,  859. 

Interrupting  a  judge  of  tlie  election  in  Pennsylvania,  860. 

[/or  corrupt  interference  with  elections,  sec  infra,  1016.] 
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lUOT  AND  AFFRAY Continued. 

Disturbing  Religious  Meeting. 

Disturbing  a  religious  meeting,  under  tlie  Virginia  statute,  8G1. 

Same,  under  Rev.  Sts.  Mass.  ch.  130,  §  171,  8G2. 

Disturbing  a  congregation  worshipping  in  a  church,  at   common 

hiw,  8G3. 
Disturbing  same  in  a  dwelling-liouse,  864. 

Dressing  in  a  woman's  clothes,  and  disturbing  a  congregation  at 
worship,  8G5. 
Going  Armed,  etc. 
Going  armed,  etc.,  to  the  terror  of  the  people,  at  common  law,  866. 
Carrying  a  dangerous  weapon,  under  Indiana  Rev.  Sts.,  8G7. 
Maliciously  firing  guns  into  the  house  of  an  aged  woman,  and  kill- 
ing a  dog  belonging  to  the  house,  868. 
Breach  of  peace,  tumultuous  conduct,  etc.,  in  Vermont,  869. 
Furious  driving,  under  English  statute,  869a. 
Same  against  horse-car  conductor,  under  English  statute,  869&. 
Refusing  to  quell  riot,  etc. : 

Refusing  to  aid  a  constable  in  quelling  a  riot,  870. 
Refusing  to  assist  a  constable  in  carrying  offender  to  prison,  871. 
Neglecting  duty  by  magistrate,  828. 
Rescue,  etc. : 

Assault  and  rescue,  872. 

Against  two  for  a  rescue,  one  of  them  being  in  custody  of  an  officer 

of  the  marshal's  court,  upon  process,  etc.,  873. 
Rescue  of  felon  from  constable,  873a. 
Assault,  and  rescuing  goods  seized  as  a  distress  for  rent  after  a 

fraudulent  removal,  874. 
Assault  on  an  officer  of  justice,  and  taking  from  him  goods  which 

had  been  seized  by  him  on  execution,  875. 
Rescuing  goods  distrained  for  rent  of  a  house,  876. 
Prison  breach,  878. 
Assault  on  and  resistance  to  officers,  etc. : 
Assault  on  a  constable,  etc.,  879. 
Another  form  for  same,  880. 

Second  count.  Averring  arrest  of  defendant  by  said  constable, 
etc.,  and  proceedings  before  a  justice  of  the  peace,  upon 
which  defendant  was  committed  in  default  of  bail,  charging 
resistance  by  defendant  to  the  officer  when  detaining  him 
in  custody,  881. 
Resistance  to  a  constable  employed  in  the  arrest  of  a  fugitive 
charged  with  larceny,  882. 
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RIOT  AND  AFFRAY Continued. 

Resistance  to  a  peace-officer  in  the  performance  of  liis  duties ;  form 

used  in  New  York,  883. 
Resisting  constable,  while  serving  state  warrant,  under  Ohio  statute, 

884. 
Resistance  to  the  marshal  of  the  United  States  in  the  service  of  a 

writ  of  arrest,  885. 
Refusal  to  aid  a  constable  in  the  service  of  a  capias  ad  responden- 
dum, issued  by  a  justice  of  the  peace,  886. 
Assault  with   intention   to   obstruct   the  apprehension  of  a  party 

charged  with  an  offence,  887. 
Assault  on  a  deputy-jailer  in  the  execution  of  his  office,  888. 
Resisting  a  sheriff  in  execution  of  his  office.     First  count,  assault 
on  sheriff  at  common  law,  889. 

Second  count.     The  same  under  statute,  specially  setting  out 
the  execution  which  the  sheriff  was  serving,  etc.,  890. 
Assault  on  a  police  officer  of  the  city  of  Boston,  891. 
Assaulting  a  person  specially  deputized  by  a  justice  of  the  peace  to 

serve  a  warrant,  892. 
Assaulting  peace  or  revenue  officers  in  the  execution  of  their  duties, 

893. 
Resisting  an  officer  of  the  customs  in  the  discharge  of  his  duty,  894. 
(See  PuisoN  Brkach,  Rescue,  Resistance  to  Officers  of 
Justice,  Etc.) 
RIOT  ACT, 

indictment  against  magistrate,  for  not  reading,  etc.,  898. 
RIVER, 

nuisances  to.  (See  Nuisance.) 

ROADS, 

nuisances  to,  notes  concerning,  G74,  etc. 
Public,  what  to  be  considered  such,  674. 
Refusal  to  repair,  etc.,  781,  etc. 
Notes  concerning,  781,  etc. 

(See  Nuisance,  for  indictments  generally.) 
ROBBERY, 

general  frame  of  indictment  at  common  law,  410. 

Robbery,  the    prisoner    being   armed  with   a    dangerous  weapon. 

Mass.  Rev.  Sts.  eh.  125,  §  15,  111. 
Robbery,  the  prisoner  being  armed  with  a  dang(;rous  weapon,  and 
striking  and  wounding  the  person  robbed.     Rev.  Sts.  of  Mass. 
eh.  125,  412. 
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ROBBERY Continued. 

Robbery,  not   being   armed.     Rev.  Sts.  of  Mass.  cli.  12;"),  §  15, 

413. 
Attempting  to  extort  money  by  threatening  to  accuse  another  of 

a  crime.     Rev.  Sts.  of  Mass.  ch.  125,  §  17,  414. 

SABBATH, 

breaking  up  worship  on,  indictment  for,  8G1. 
Profanation  of,  indictment  against,  756. 
SCALPING  TICKET, 

indictment  for,  4G9/. 
SCOLD, 

common,  indictment  against,  779. 
SEA, 

offences  on,  1061,  et  seq. 
SEAMAN, 

inflicting  cruel  and    unusual  punishment  on,  indictment  against 

officer  for,  925. 
Beating  and  wounding,  etc.,  926. 
Confining  in  hold  of  ship,  928. 
Withholding  suitable  food  from,  929. 
Forcing  on  shore  in  foreign  port,  931. 
Leaving  in  foreign  port,  931. 
False  personation  of,  506a. 

(For  indictments  against  seamen  for  revolt,  misconduct,  etc.,  see 
Revolt,  Piracy.) 
SECRETING  GOODS,  Etc., 

with  intent  to  defraud,  etc.,  507. 

Second  count.     Same,  with  intent  to  defraud   and   prevent 
such  property  from  being  made  liable  for  payment  of  debts, 
508. 
Third  count.     Same,  not  specifying  property,  509. 
Fourth  count.     Averring  intent  to  defraud  persons  unknown, 

510. 
Fifth  count.     Same,  not  specifying  goods,  with  intent  to  de- 
fraud persons  unknown,  511. 
Sixth  count.     Same,  with  intent  to  prevent  property  from 
being  levied  on,  512. 
Another  form  on  the  same  statute. 

First  count,  intent  to  defraud,  to  prevent  property  being  made 
liable,  etc.,  513. 
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SECRETING  GOODS,  Etc — Continued. 

Second  count.     Same,  with  intent  to  defraud  another  per- 
son, 514. 
Third   count.     Secreting,  assigning,  etc.,  with  intent  to  de- 
fraud two,  etc.,  515. 
Fourth  count.     Secreting,  etc.,  averring  creditors  to  be  judg- 
ment creditoi's,  516. 
Fifth  count.     Same,  in  another  shape,  517. 
Fraudulent  conveyance  under  statute  Eliz.  c.  h.  5,  s.  3,  518. 
Conspiracies  to  effect  the  same,  how  to  be  pleaded,  607. 
Indictment  for  same  at  common  law,  640. 
SEDITION  GENERALLY,  1117,  et  seq. 

conspiracies  to  excite,  1127,  1130,  et  seq. 
SEDITIOUS  WORDS, 

indictments  for,  961,  et  seq. 
SEDITIOUS  WRITINGS, 

indictments  for,  953,  et  seq. 
SEDUCTION, 

a  conspiracy  to  effect,  651,  652,  653. 
SELLING, 

by  false  weight,  indictment  for,  499. 
Of  wife,  conspiracy  to  effect,  indictment  for,  1004,  note. 
SERVICE  OF  WRIT, 

obstructing,  indictment  for,  885. 
SHERIFF, 

libel  on,  indictment  for,  950. 
SHIP, 

running  away  with,  etc.         (See  Revolt,  Etc.) 
Destroying,  with  intent  to  defraud  insurers,  575. 
SLAVE-TRADE, 

violation  of  laws  concerning :  fitting,  equipping,  and    preparing, 

and  being  concerned  in  fitting,  etc.,  vessels  for  the  slave-trade 

in  ports  of  the  United  States,  as  master  or  owner,  under  the  act 

of  20th  April,  1818,  §§  2,  3,  1082. 

Same,  but  leaving  out  allegation  that  offence  was  after  the  act,  and 

averring  defendant  caused  tlie  vessel  to  sail,  1083. 
Preparing  the  vessel,  etc.,  1084. 
Aiding  and  abetting  in  preparing,  etc.,  1085. 

Serving  on  board  of  a  vessel  engaged  in  the  slave-trade,  under  act 
of  loth  May,  1800,  §§  2,  3.  First  count,  the  vessel  being 
American,  1080. 
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SLAVE-TRADE—  Contimied. 

Second  count,  the  vessel  being  foreign,  1087. 
Third  count.     Same,  stated  more  specially,  1088. 
Another  form  for  the  same,  1089. 
Fitting  out  slaver,  etc.,  1090. 

Forcibly  confining  and  detaining  negroes   taken  from  the  coast  of 
Africa,  with  intention  of  making  slaves  of  them,  and  for  aiding 
and  abetting,  under  act  of  15th  ]\Iay,  1820,  §  5,  1091. 
Against  a  part  of  defendants   as  principals  and  the  others  as  ac- 
cessaries, 1092. 
Taking  on  board  and  receiving  from  the  coast  of  Africa,  negroes, 

etc.,  under  the  act  of  20th  April,  1818,  §  4,  1093. 
Forcibly  bringing  and   carrying  away  negroes  from   the   coast   of 
Africa,  for  the  purpose  of  making  slaves  of  them,  under  act  of 
15th  May,  1820,  §  4,  1094. 
SLITTING  NOSE, 

indictment  for,  193. 
SMALL, 

selling  liquor  by.  (See  Tippling-houses.) 

SMALL-POX, 

exposing  a  child  infected  with,  indictment  for,  716. 
SMELLS,  UNWHOLESOME.     (See  Nuisance.) 
SMUGGLING, 

indictment  for,  1116. 
SOAP  BOILING, 

indictment  against,  707. 
SODOMY, 

general  form  of  indictment  for,  191. 
Requisites  of  indictment,  191. 
Solicitation  to,  1060a. 
SOLDIERS, 

enticing  to  desert,  indictment  for,  1135. 
SOLICITATION.  (See  Attempts.) 

(For  solicitation  of  perjury,  see  Perjury. 
For  solicitation  of  buggery,  see  IO6O0.) 
SOLICITING, 

servant  to  steal,  etc.,  459. 

To  commit  offence,  605,  et  seq. 

Witness  to  withhold  testimony,  etc. 

(See  Attempts  to  Commit  Offences.) 
SOUTH  CAROLINA, 

commencement  and  conclusion  of  indictment  in,  59,  etc. 
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SOUTH  CAROLINA Continued. 

Indictments  in : 

Assault  with  intent  to  murder,  249. 
Larceny,  426. 

Eeceiving  stolen  goods' from  some  unknown  person,  457. 
Disorderly  house,  734. 

Ao-ainst  commissioner  for  refusing  to  repair  road,  790. 
Fornication  and  bastardy,  against  the  man,  1002. 
SPECIAL  PLEAS.  V(See  Pleas.) 

SQUARE,  PUBLIC, 

indictment  for  blocking  up,  690. 
STABBING. 

averment  of,  124,  et  seq.     (See  Assault.) 
STATE, 

foreign,  enterprise  against,  indictment  for,  1121. 
Treason  against.         (See  Treason.) 
[See  generally  United  States  and  several  states  nomi7iatim.'\ 
STEALING.  (See  Larceny.) 

STOLEN  GOODS, 

receiving.         (See  Receiving  Stolen  Goods.) 
STRANGLING, 

averment  of,  123.        (See  Homicide.) 
STREAM, 

obstructing.  (See  Nuisance.) 

STREETS, 

Nuisances  in,  notes  concerning,  674. 
(See  Nuisance.) 
SUBORNATION, 

of  perjury  in  prosecution  for  fornication,  indictment  for,  597. 

Of  perjury  in  prosecution  for  robbery,  indictment,  598. 

Of  perjury  in  action  for  trespass,  599. 

Corruptly  endeavoring    to   influence  a  witness  in  U.   S.   courts, 

indictment,  600. 
Corruptly  endeavoring  to  entice  a  witness  to  withdraw  from  pros- 
ecution of  felon,  indictment,  601. 
Corruptly  endeavoring  to  entice  a  witness  not  to  give  evidence 

before  a  grand  jury,  indictment,  602. 
Corruptly  endeavoring  to  entice  a  witness  to  withhold  his  testi- 
mony as  to  execution  of  deed,  indictment,  603. 
Corruptly  endeavoring  to  suborn   a  witness   to  give   evidence  on 
trial  of  an  action  of  trespass,  indictment,  604. 
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SUBORNATION Continued. 

Corruptly  endeavoring  to  suborn  a  witness  to  commit  perjury  in 
falsely  swearing  a  child  on  a  msm,  indictment,  605. 

Corruptly  endeavoring  to  entice  a  witness  to  disobey  a  subpoena 
before  grand  jury,  indictment,  606. 
SUFFOCATION, 

murder  by.  (See  Homicide.) 

SUICIDE, 

indictment  against   party  aiding   suicide,  as   principal  in   second 
degree,  107. 

Giving  deceased  poison,  and  thereby  aiding  her  in  suicide,  138. 

What   constitutes  guilty  agency  in,  1060. 

Attempt  to  commit,  1060. 
SUNDAY, 

profanation  of,  indictment,  756. 
SUPERVISOR, 

indictment  against  for  not  opening  road,  787. 
SWEARING,  PROFANE, 

indictment  for  as  a  nuisance,  688. 

TAVERN-KEEPER, 

indictment  against  for  not  receiving  travellers,  etc.,  911. 

Indictment  against  for  permitting  unlawful  gaming.  (See  Gaming.) 
TAX  COLLECTOR, 

fraudulent  insolvency  of,  910. 
TENNESSEE, 

commencement  and  conclusion  of  indictment  in,  88. 
Indictments  in : 

Larceny  of  bank  note,  431. 

Receiving  stolen  goods  from  some  unknown  person,  458. 

Violation  of  license  law,  819. 
THREATENING, 

letters,  973,  et  seq. 
THREATS, 

obtaining  money  by,  414,  et  seq. 
TICKET  IN  LOTTERY.         (See  Lottery.) 
TICKET  SCALPING, 

indictment  for,  469/. 
TIMBER, 

indictment  for  felling  in  creek,  483  ;  see  701. 
TIME, 

how  to  be  pleaded,  2,  note. 
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TIPPLING-HOUSES. 

Indictments : 

Presuming  to  be    a  common    seller  of   wine,  under  the  Maine 
statute,  792. 

Selling  liquors  by  retail,  in  New  Hampshire,  793. 

Dealing  in  liquor,  etc.,  without  license,  under  §  1,  ch.  83,  Vermont 
Rev.  Sts.,  794. 

Selling  liquor  by  the  small,  under  same,  795. 

Selling  liquor,  etc.,  under  Mass.  Rev.  Sts.  ch.  47,  §  1,  796. 

Another  form  under  same  section,  797. 

Under  Rev.  Sts.  ch.  47,  §  2,  798. 

Same,  under  §  3,  799. 

Under  Rev.  Sts.  ch.  47,  §  2,  800. 

Another  form  under  same,  801. 

Another  form  under  same,  802. 

Another  form  under  Rev.  Sts.  ch.  47,  §  2,  where  defendant  is 
licensed  to  sell  wine,  etc.,  803. 

Another  form  under  same,  804. 

Another  form  under  same,  805. 

Another  form  under  same,  806. 

Selling  liquor  without  license,  under  Mass.  Rev.  Sts.  ch.  47,  §  3,  807. 

Another  form  under  same,  808. 

Another  form  under  same,  809. 

Violation  of  license  laws  in  Rhode  Island,  810. 

Same  in  New  York,  811. 

Same  in  New  Jersey,  812. 

Same  in  Pennsylvania,  813. 

Another  form  for  same,  being  that  used  in  Philadelphia,  814. 

Same  in  Virginia,  815. 

Same  in  North  Carolina,  816. 

Same  in  Alabama,  817. 

Same  in  Kentucky,  818. 

Same  in  Tennessee,  819. 

Same  in  INIississippi,  820. 
TOKEN,  FALSE, 

(See  False  Pretences,  Cheats  at  Common  Laav,  Etc.) 
TOLL, 

conspiracies  to  raise  the  price  of,  658. 

Coll(,'ctor,  indictment  against  for  extortion,  010. 
TOWNSHIP, 

in(li(tni(>nt  against  for  not  repairing  highway,  781. 

How  indictment  must  be  drawn,  781,  etc. 
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TRAMPS, 

indictment  against,  780a. 
TRANSCRIPT, 

refusal  to  deliver,  indictment  against  magistrate  for,  901. 
TREASON, 

indictments  for,  requisites  of  same,  1117. 

Levying  war  against  the  United  States,  with  overt  acts :  the  first 
charging  levying  war  generally ;  the  second,  resisting  the  exe- 
cution of  a  particular  law  by  preventing  tlie  marshal  from 
serving  process  ;  and  the  third,  resisting  the  same  hy  rescuing 
prisoners  taken  by  the  marshal,  1117. 
Another  form  for  same,  1118. 

Traitorously  adhering  to,  and  giving  aid  and  comfort  to  the  ene- 
mies of  the  United  States,  1119. 
Aiding  and  comforting  the  enemy,  with  overt  acts  specially  pleaded, 
consisting  of  sending  provisions  in  a  vessel  to  one  of  the  enemy's 
vessels,  1120. 
Illegal  outfit  of  vessel,  etc.,  against  a  foreign  nation,  etc.,  1121. 
Beginning,  setting  on  foot,  providing,  and  preparing  the  means  of 
a  military  enterprise  or  expedition,  against  the  territory  or  do- 
minions of  a  foreign  prince,  1122. 
Enlisting  soldiers  in  the  United  States,  in  the  service  of  a  foreign 

prince,  1123. 
Conspiracy  to  impede  the  operation  of  certain  acts  of  congress, 
1124. 

First  count.     Conspiracy  alone. 
Second  count.     Overt  acts  ;  rioting,  etc.,  1125. 
Third  count.     Rescue  of  person  under  custody  of  marslial, 
1126. 
Conspiracy  to  raise  an  insurrection  against  the  United  States,  1127. 
First  count,  by  advising  the  people  to  resist  the  execution  of 

the  excise  law. 
Second  count.     Setting  up  a  liberty  pole  for  the  purpose  of 
inciting  the  people  to  sedition,  1128. 
Conspiracy  to  assemble  a  seditious  meeting.     First  count,  1129. 
Conspiracy  to  raise  an  insurrection  and  obstruct  the  laws.     First 

count,  1130. 
Levying  war  against  the  state  of  Massachusetts,  1131. 
Conspiring  to  excite  an  insurrection  against,  and  to  subvert  the 
government  of  the  state  of  Rhode  Island,  with  overt  act,  con- 
sisting of  attempt  to  usurp  the  place  of  member  of  the  legisla- 
ture, etc.,  1132. 
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TREASON Continued. 

Treason  against  a  state  before  the  federal  constitution.  Overt  act, 
taking  a  commission  from  the  British  government  in  1778, 
1133. 

Misdemeanor  in  going  into  the  city  of  Philadelphia  while  in  pos- 
session of  the  British  army,  1134. 

Enticing  United  States  soldiers  to  desert,  1135. 

Against  a  deserter  and  the  person  harboring  him,  lloG. 

Supplying  unwholesome  bread  to  prisoners  of  war,  1137. 
TREE, 

indictment  for  cutting  down,  etc.,  476. 
TRESPASS.  (See  Malicious  Mischief.) 

TRIAL, 

ex  parte  statement  of,  indictment  for  publishing,  944. 
TRUSTEE, 

embezzlement  by,  469/",  et  seq. 

UNDERWRITERS, 

defrauding  by  destroying  vessel  at  sea,  575. 

Conspiracy  to  do  same,  639. 
UNITED  STATES  COURTS, 

commencements  and  conclusions  of  indictments  in,  3. 

Commencement  in  Massachusetts,  where  the  offence  was  com- 
mitted on  board  of  an  American  vessel,  within  the  jurisdiction 
of  a  foreign  state,  3. 

Same  where  the  offence  was  committed  on  an  American  vessel 
within  the  jurisdiction  of  the  United  States,  4. 

Same  where  the  offence  was  committed  on  the  high  seas  on  board 
of  an  American  vessel,  5. 

Sanu;  where  offence  was  committed  on  high  seas  on  board  of  a 
vessel  wiiose  name  was  unknown,  belonjriu";  to  an  American 
citizen  wiiose  name  is  given,  G. 

Same  where  offence  was  committed  by  a  person  belonging  lo  a 
vessel  owned  by  American  citizens  wiiose  names  are  known, 
the  vessel  at  the  time  lying  in  the  jurisdiction  of  a  foreign 
state,  7. 

Same  where  offcmce  was  committed  in  navy  yard,  8. 

Same  where  offence  was  committed  in  arsenal  or  armory,  9. 

Commencement  in  southern  district  of  New  York,  10. 

Commencement  in  eastern  district  of  Pennsylvania,  II. 

Comm(?ncenietit  in  rli.sfrict  of  Virginia,  12. 

Conclusion  in  dislricL  of  .Massachusetts,  13. 
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UNITED  STATES  COURTS Continued. 

Conclusion  in  southern  district  of  New  York,  14. 

Conclusion  in  eastern  district  of  Pennsylvania,  15. 

Conclusion  in  district  of  Virginia,  16. 

Final  count  averring  jurisdiction  in,  17,  18,  181,  note,  239,  note. 

Final  count  where  the  offender  was  first  apprehended  in  the  par- 
ticular district,  17. 

Final  count  where  the  olFender  was  first  brought  into  the  particu- 
lar district,  18. 

Stabbing  and  drowning  on  high  seas,  147. 

Another  form  for  same,  with   commencement  and  conclusion   as 
adopted  in  New  York,  177. 

Murder  by  striking  with  a  handspike,  with   commencement  and 
conclusion  as  adopted  in  Pennsylvania,  178. 

Murder  by  striking  with  a  glass  bottle  on  forehead,  with  commence- 
ment and  conclusion  as  adopted  in  Massachusetts,  179. 

Murder  against  a  mother  for  drowning  her  child  on  Long  Island 
Sound,  180. 

Murder  with  a  hatchet,  181. 

Murder  by  drowning,  182. 

Assault  with  beating  and  woundina;  on  hio;li  seas,  231. 

Assault  on  high  seas  by  binding  pi-osecutor  and  forcing  an  iron  bolt 
down  his  throat,  232. 

Same  with  dangerous  weapon,  235. 

Another  form  for  same,  23G. 

Same  in  foreign  port,  the  weapon  being  a  Spanish  knife,  237. 

Forging  a  certificate  granted  by  collector  of  customs,  305. 

Forging  and  counterfeiting  American  coin,  336. 

Passing  same,  338. 

Attempting  to  pass  the  same,  340. 

Forging,  etc.,  half  dollars,  341. 

Passing  same,  342. 

Forging  foreign  coin,  345. 

Passing  same,  347. 

Debasing  U.  S.  coin  by  person  employed  in  mint,  348. 

Diminishing  same,  349. 

Larceny  in  navy  yard  of  U.  S.,  417. 

Larceny  on  high  seas,  418. 

Larceny  on  American  ship  at  the  Bahama  Islands,  420. 
.  Larceny  of  public  property  of  U.  S.,  444. 

Larceny  by  assistant  postmaster,  of  money,  etc.,  445. 

Destroying  vessel  at  sea  with  intent  to  defraud  underwriters,  576. 
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UNITED  STATES  COURTS Continued. 

False  swearing  by  ^jarty  enlisting,  578. 

False  swearing  at  custom-house,  579. 

False  swearing  in  justifying  to  bail  after  indictment  found,  580. 

Disturbing  peace,  etc.,  on  ground  occupied  as  an  arsenal,  857. 

Against  officer  of   vessel  for  inflicting  cruel  or  unusual    punish- 
ment on  one  of  the  crew,  925. 

Against  same  for  confining  a  boy  in  the  run  of  a  ship,  928. 

Against  same  for  refusing  suitable  food,  929. 

Against  same  for  forcing  seamen  ashore  in  a  foreign  port,  931. 

Against  same  for  leaving  seamen  in  a  foreign  port,  934. 

Offences  against  foreign  ministers,  97G,  et  seq. 

Bribery  of  judge  of  U.  S.,  1014. 

Making  revolt,  lOGl. 

Endeavoring  to  make  same,  1062. 

Rioting  on  board  ship,  1068. 

Confining  master,  10G9. 

Piratically  running  away  with  vessel,  1070. 

Breaking  and  boarding  ship,  etc.,  1076. 

Against  seaman  for  laying  violent  hands  on  his  commander,  etc., 
1078. 

Attempting  to  corrupt  seamen,  etc.,  1079. 

Against  accessary  to  piracy  before  the  fact,  1080. 

Against  accessary  to  jnracy  after  the  fact,  1081. 

Offences  against  laws  prohibiting  the  slave-trade,  1082,  et  seq. 

Taking  on  board  negroes  from  Africa,  for  the  purpose  of  enslaving 
tliem,  1093. 

Forcibly  carrying  same  from  same,  for  same,  1094. 

Mail  robbery,  etc.,  1097. 

Obstructing  mail,  etc.,  1097. 

Opening  letters  in  same,  1098. 

Stealing  letter  from  same,  1099,  1100,  1101,  1102,  1103. 

Secreting   and  embezzling  from  United  States  mail  a  letter,  by 
person  connected  with  same,  1112. 

Smuggling,  etc.,  1116. 

Treason  by  levying  war,  1117. 
UNLAWFIL  ASSEMBLY,  Etc., 

indictment  for,  857. 
UNUSUAL  PUNLSIIMENT, 

iiidiciiiiciit  agiiinst  olliccr  of  vessel  for  inflicting,  925,  et  seq. 
UNWIlOIvKSOME 

occupations,  etc.,  indictment  against,  705,  etc. 
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UNWHOLESOME.— Co««mMe(/. 

Meat,  indictment  against  offering  for  sale,  759,  etc. 

Food.  (See  Nuisance.) 

Food,  supplying  to  prisoners  of  war,  indictment  for,  1137. 
USURPATION, 

in  Ohio,  1005,  1006. 

VENDUE, 

holding  without  authority,  indictment  for,  1010. 
VENUE, 

averment  of,  2,  note. 
VERMONT, 

commencement  and  conclusion  of  indictment  in,  2d. 
Indictments  in : 

Uttering  and  passing  a  counterfeit  bank  bill,  319. 
Having  in  possession  a  forged  note  of  United  States  bank,  327. 
Counterfeiting  United  States  coin,  352. 
Burning  meeting-house,  400. 

Erecting  a  wooden  building  on  a  public  square  of  a  village  in,  091. 
Exposing  the  private  parts  in  an  indecent  posture,  770. 
Breach  of  peace,  tumultuous  conduct,  etc.,  869. 
Polygamy,  where  both  marriages  were  in  other  states  than  that  in 
which  the  offence  is  indicted,  994. 
VESSEL, 

destroying  at  sea  with  intent  to  defraud  underwriters,  indictment 

for,  575. 
Conspiracy  to  do  same,  639. 
Indictment  against  captain  of,  for  bringing  into  port  person  with 

infectious  disease,  937. 
[For  indictment  against  captain  of  vessel,  see  Captain  ;  see  also 

Misconduct  of  Offickrs,  Slave-trade,  Etc.] 
[For  indictments  connected  with  revolt  on  vessel,  see  Revolt.] 
VIOLATION  OF  LICENSE  LAWS.     (See  Tipi-lino.) 
VIRGINIA, 

commencement  and  conclusion  of  indictment  in,  53. 
Indictments  in : 

Forgery  of  a  note  of  a  bank    n  another  state,  335. 
Inducing  a  witness  to  withhold  his  evidence  as  to  the  execution  of 
a  deed  of  trust,  603. 
.  Violation  of  license  laws,  815. 
Selling  lottery  ticket,  842. 
Disturbing  a  religious  meeting,  861. 
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YlRGl'S  I  A.— Continued. 

Against  an  uncle  and  niece  for  an  incestuous  marriage,  as  a  joint 
offence,  1000. 
A'OLUNTARY  ESCAPE.     (See  Escapes.) 
A'OTE, 

giving  double  at  election,  indictment  for,  1021. 
VOTER, 

indictment  against  for  false  swearing  at  election,  580. 

Bribery  of,  1016,  et  seq. 
VOTING, 

illegal  at  election,  indictment  for,  1019. 

WAGES, 

conspiracy  to  raise  the  price  of,  nature  of  offence,  Go6,  note. 

Indictment  for,  656,  657. 
AVAGON, 

hauling  away,  and  riot,  etc.,  indictment  for,  852. 
WAGONS, 

permitting  lo  obstruct  streets,  indictment  for,  683. 
WARRANT, 

obstruction  of  service  of.     (See  AYrit.) 
WATERCOURSE, 

indictment  against  a  town  for  suffering  it  to  be  corrupted,  784. 
WATERCOURSES, 

nuisances  to,  notes  concerning,  674,  note. 

Indictments  for  obstructions  to,  693. 
WEAPONS, 

indictments  for  carrying,  866. 
AVEIOITT, 

indictment  tor  selling  by  false  weight,  499. 
WIFE, 

conspiracy  to  sell,  indictment  for,  100  I,  note. 
WITNESS, 

cndr-avor  lo  corniijtly  influence,  indictment,  (')()(*. 

Erifh-avor  lo  entice  to  withdraw  from  a   prosecution,  indictment, 
601. 

Endeavor  to  persuaile  not  to  give  evidence  Ix'fore  grand  jury,  in- 
dictment, 602. 

Endeavor  to  induce   to  willdiohl   his  evidence  as  to  execution  of 
deed  of  trust,  indictment,  608. 

Endeavor  to  sul)orii   in   a   civil   case  in    Massachusetts,  indictment, 
60  1. 
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WITN  ESS Continued. 

Endeavor  to  solicit  falsely  to  swear  a  cliild  upon  anotlier.  indict 
ment,  605. 

Endeavor  to  solicit  to  disobey  a  subpfjcna  to  testify  before  grand 
jury,  indictment,  GOG. 

Conspiracy  to  induce  to  withhold  his  testimony,  indictment,  G72. 
(See  Pehj  uuv,  Suhoiinatiox  of  Pekji  uy.) 
WOxMAN'S  CLOTHES, 

dressing  in  and  disturbing  congregation,  indictment  for,  HC)'). 
WOMEN, 

offences  against.     (See  About io\,  Abdictiox,  Rape,  P>rc.) 
WORDS, 

seditious,  indictment  for,  9G1,  et  seq. 
WORKMEN, 

.conspiracy  by,  to  raise  price  of  wages,  indictment  for,  G5G,  GoT. 

Pleading  of  same,  6")G,  note.  ,_^., 

Conspiracy  by,  to  prevent  their  masters  from  employing  apprentices, 
indictment  for,  657. 
WORSHIP, 

disturbance  of,  861,  et  seq. 
WRIT, 

obstructing  service  of,  indictment  for,  884,  885. 
WRITINGS, 

how  to  be  set  out,  2G4,  989,  notes. 
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